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THB  VOLLOWING  JUDGES  ATTENDED  AT  THIB  TEBM,  KAMELT: 

Hon.  JOHN  MARSHALL,  Chiev  Justice. 
Hon.  SAMUEL  CHASE, 
Hon.  BUSHROD  WASHINGTON, 
Hon.  WH-LIAM  JOHNSON,  and 

Hon.  BROCKHOLST  LIVINGSTON,       V  Associate  JusTioak 
"who  was  appointed  daring  tbe  recess,  in  the 
place  of  the  Hon.  William  Paterson, 
deceased* 


Judge  Gushing  was  prevented  from  attending  hj  a  seyere  illneai. 

Cj£8AR  Augustus  Rodmet,  Esquire,  Attomey-General*  in  the  place  of  Joi 
Bbscxenbidge,  Esqoire,  deceased. 


Thb  Unitbd  States  v.  Eidd  and  Watson. 

4  0.1. 

• 

This  was  a  certificate  of  division  of  opinion  in  a  revenue  cause ; 

but  the  attorney-general  admitted  that  judgment  must  be  given 

against  the  United  States,  and  the  court  gave  no  opinion  thereon. 
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[  *  2  ]  *  Jennings  v.  Carbon. 

4  0    3 

A  vessel  libelled  as  prize,  is  in  the  enstodj  of  the  law,  and  nnder  the  control  of  the  conrt. 
A  prize  court,  in  wUch  proceedings  were  instituted,  has  power  to  order  a  sale,  even  after  an 

appeal 
Where  a  decree,  condemning  a  yessel  as  prize,  also  ordered  a  sale,  and  an  appeal  was  taken, 

though  it  was  irregular  to  sell  on  that  decree,  this  irregularity  will  not  render  the  captors 

liable  to  pay  the  amount  of  the  sales,  which  did  not  come  into  their  hands,  but  were  under 

the  control  of  the  court 
A  belligerent  cruiser,  who  with  probable  cause,  seizes  a  neutral  ressel,  and  takes  her  in  fat 

adjudication  and  proceeds  regularly,  is  not  a  wrongdoer,  and  is  not  liable  for  damages. 

Appeal  from  a  decree  of  the  circuit  court  of  the  United  States 
for  the  district  of  Pennsylvania.  The  nature  of  the  proceeding  and 
the  material  facts  appear  in  the  opinion  of  the  court. 

E,  Tilghmanj  Lewis^  and  Dallas^  for  the  appellant. 

Hare  and  InffersoUf  for  the  appellee. 

*  Marshall^  C.  J.,  delivered  the  opinion  of  the  court. 
[  *  20  ]  The  privateer  Addition,  cruising  under  a  commission 
granted  by  the  congress  of  these  United  States  during  the 
war  between  this  country  and  Great  Britain,  captured  the  sloop 
Greorge,  brought  her  into  port,  and  libelled  her  in  the  court  of  admi- 
ralty for  the  State  of  New  Jersey,  where  she  waa  condemned  as 
lawful  prize,  by  a  sentence  rendered  on  the  31st  of  October,  1778, 
and  ordered  to  be  sold  by  the  marshal.  From  this  sentence  Richard 
D.  Jennings,  the  owner,  prayed  an  appeal,  which,  on  the  23d  of 
December,  1780,  came  on  to  be  heard  before  the  court  of  appeals 
constituted  by  congress,  when  the  sentence  of  the  court  of  Jersey 
was  reversed,  and  restitution  of  the  vessel  and  cargo  was  awarded. 
Pending  the  appeal,  on  the  13th  of  November,  1778,  the 
[  •  21  ]  order  of  sale  *  was  executed,  and  the  proceeds  of  sale  re- 
mained in  possession  of  the  marshal.  It  does  not  appear 
that  any  application  was  ever  made  to  the  court  of  New  Jersey  to 
have  execution  of  the  decree  of  the  court  of  appeals,  and  this  suit  is 
brought  to  carry  it  into  execution,  or  on  some  other  principle  to 
recover  from  the  estate  of  Joseph  Carson,. who  was  part  owner  of  the 
privateer  Addition,  the  value  of  The  George  and  her  cargo. 

So  far  as  this  bill  seeks  to  carry  into  effect  the  decree  of  the  23d  of 
December,  1780,  there  is  no  doubt  of  the  jurisdiction  of  the  court 
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but  the  relief  granted  can  only  be  commensurate  with  that  decree. 
It  is,  therefore,  all-essential  to  the  merits  of  this  cause  to  inquire  how 
Ceur  Joseph  Carson,  the  testator  of  the  defendants,  was  bound  by  the 
sentence  which  this  court  is  asked  to  carry  into  effect. 

The  words  under  which  the  plaintiffs  claim  are  those  which  direct 
the  restoration  of  The  Gteorge  and  her  cargo.  As  the  captors  are  not 
ordered  by  name  to  effect  this  restoration,  and  as  the  order  bound 
those  in  possession  of  the  subject  on  which  it  must  be  construed  to 
operate,  it  must  be  considered  as  affecting  those  who  could  obey  it, 
not  those  who  were  not  in  possession  of  the  thing  to  be  restored,  had 
no  power  over  it,  and  were,  consequently,  unable  to  redeliver  it.  Had 
Bichard  D.  Jennings  appeared  before  the  court  of  New  Jersey  with 
this  decree  in  his  hand,  and  demanded  its  execution,  the  process  of 
that  court  would  have  been  directed  to  those  who  possessed  the  thing 
to  be  restored,  not  to  those  who  held  no  power  over  it,  either  in  point 
of  fact  or  law. 

This  position  appears  too  plain  to  require  the  aid  of  precedent,  but 
if  such  aid  should  be  looked  for,  the  case  of  Doane  ?;•  Penhal- 
low  ^  unquestionably  affords  it.  In  that  case  a  decree  of  reversal  and 
restitution  was  satisfied  by  directing  the  proceeds  of  the  sales  to  be 
paid ;  and  even  the  judge  who  tried  the  cause  at  the  circuit  concurred 
with  his  brethren  in  reversing  his  own  judgment,  so  far  as  it  had 
decreed  joint  damages,  and  had  thereby  rendered  the  defendant  liable 
for  more  than  he  had  received.  The  case  of  Doane  v.  Penheillow, 
therefore,  which  must  be  considered  as  expounding  the 
decree  *  of  the  court  of  appeals  now  under  consideration,  [  *  22  ] 
has  decided  that  Joseph  Carson  was  bound  to  eflect  restitu- 
tion by  that  decree  so  far  only  as  he  was,  either  in  law  or  in  fact, 
possessed  of  The  George  and  her  cargo,  or  of  the  proceeds. 

To  this  point,  therefore,  the  inquiries  of  the  court  wiU  be  directed. 

In  prosecuting  them  it  will  be  necessary  to  ascertain  whether  — 

1st.  The  George  and  her  cargo  were,  previous  to  the  sentence,  in 
the  custody  of  the  law,  or  of  the  captors. 

2d.  Whether  the  court  of  admiralty,  after  an  appeal  from  their 
sentence,  possessed  the  power  to  sell  the  vessel  and  cargo,  and  to 
hold  the  proceeds  for  the  benefit  of  those  having  the  right. 

It  appears  that  the  court  of  New  Jersey,  which  condemned  The 
George  and  her  cargo  as  prize,  was  established  in  pursuance  of  the 
recommendation  of  congress,  and  that  no  legislative  act  had  pre- 
scribed its  practice,  or  defined  its  powers.  The  act  produced  in  court 
was  passed  at  a  subsequent  period,  and,  consequently,  cannot  govern 

1  2  D.  64. 
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the  case.  But  the  court  cannot  admit  the  correctness  of  the  argu- 
ment drawn  firom  this  act  by  the  counsel  for  the  plaintiffs  in  error. 
It  cannot  be  admitted  that  an  act  defining  the  powers  and  regulating 
the  practice  of  a  preexisting  court,  contains  provisions  altogether 
new.  The  reverse  of  this  proposition  is  generally  true.  Such  an 
act  may  rather  be  expected  to  be  confirmatory  of  the  practice  and 
of  the  powers  reaUy  exercised. 

Since  we  find  a  court  instituted  and  proceeding  to  act  as  a  court, 
without  a  law  defining  its  practice  or  its  powers,  we  must  suppose 
it  to  have  exercised  its  powers  in  such  mode  as  is  employed  by  other 
courts  instituted  for  the  object,  and  as  is  consonant  to  the  general 
principles  on  which  it  must  act. 

That  by  the  practice  of  courts  of  admiralty  a  vessel  when 
[  *  23  ]  libelled  is  placed  under  the  absolute  control  of  the  *  court,  is 
not  controverted ;  but  the  plaintif&  contend  that  this  power 
over  the  subject  is  not  inherent  in  a  court  of  admiralty,  but  is  given 
by  statute,  and  in  support  of  this  opinion  the  prize  acts  of  Great 
Britain  have  been  referred  to,  which  unquestionably  contain  regula- 
lations  on  this  point. '  But  the  court  is  not  of  opinion  that  those  acts 
confer  entirely  new  powers  on  the  courts  whose  practice  they  regu- 
late. In  Browne's  Civil  and  Admiralty  Law,  in  his  chapter  on  the 
jurisdiction  of  the  prize  courts,  it  is  expressly  stated  that  those  courts 
exercised  their  jurisdiction  anterior  to  the  prize  acts,  and  the  same 
opinion  is  expressed  by  Lord  Mansfield,  in  the  case  of  Lindo  v.  Rod- 
ney, (Doug.  613,  n.)  which  is  cited  by  Browne.  The  prize  acts, 
therefore,  most  probably  regulated  preexisting  powers  in  the  manner 
best  adapted  to  the  actual  circumstances  of  the  time. 

It  is  conceived  that  the  constitution  and  character  of  a  court  of 
admiralty,  and  the  object  it  is  to  effect,  will  throw  much  light  on  this 
subject 

The  proceedings  of  that  court  are  in  rem^  and  their  sentences  act 
on  the  thing  itselfl  They  decide  who  has  the  right,  and  they  order 
its  delivery  to  the  party  having  the  right.  The  libellant  and  the 
claimant  axe  both  actors.  They  both  demand  firom  the  court  the 
thing  in  contest.  It  would  be  repugnant  to  the  principles  of  justice, 
and  to  the  practice  of  courts,  to  leave  the  thing  in  possession  of  either 
of  the  parties,  without  security,  while  the  contest  is  depending.  If 
the  practice  of  a  court  of  admiralty  should  not  place  the  thing  in  the 
custody  of  its  officers,  it  would  be  essential  to  justice  that  security 
should  be  demanded  of  the  libellant  to  have  it  forthcoming  to  answer 
the  order  of  the  court 

If  the  captor  should  fail  to  libel  the  captured  vessel,  it  has  been 
truly  stated  in  argument  that  the  owner  may  claim  her  in  the  court 
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of  admiralty.  How  excessively  defective  would  be  the  practice  of 
that  court,  if,  on  receiving  such  a  claim,  it  neither  took  possession  of 
the  vessel,  nor  required  security  that  its  sentence  should  be  perform- 
ed* Between  the  rights  of  a  claimant  where  a  libel  is  filed 
and  where  it  is  not  filed,  no  distinction  is  perceived,  *  and  [  *  34  ] 
the  court  conceives  the  necessary  result  of  proceedings  in  rem 
to  be,  that  the  thing  in  litigation  must  be  placed  in  the  custody  of  the 
law,  apd  cannot  be  delivered  to  either  party  but  on  sufficient  security. 

In  conformity  with  this  opinion  is  the  practice  of  the  court  of 
admiralty,  not  only  when  sitting  for  the  trial  of  prizes,  and  acting  in 
conformity  with  the  directions  of  positive  law,  but  when  sitting  as  an 
instance  court,  and  conforming  to  the  original  principles  of  a  court  of 
admiralty.  In  his  chapter  <'  on  the  practice  of  the  instance  court," 
under  the  title  of  **  proceedings  in  rem^^  p.  397,  Browne  states  ex- 
plicitly, that  when  the  proceeding  is  against  a  ship,  the  process  com- 
mences with  a  warrant  directing  the  arrest  of  the  ship.  In  Browne, 
405,  the  course  of  proceedings  against  a  ship,  not  for  a  debt,  but  to 
obtain  possession,  is  stated  at  length,  and  in  that  case,  too,  the  court 
takes  possession  of  the  ship. 

It  must  be  supposed  that  a  court  of  admiralty,  having  prize  juris- 
diction, and  consequently,  proceeding  in  remj  and  not  having  its 
practice  precisely  regulated  by  law,  would  conform  to  those  principles 
which  usually  govern  courts  proceeding^  in  rem,  and  which  seem 
necessarily  to  belong  to  the  proper  exercise  of  their  functions.  K  in 
proceeding  against  a  ship  to  subject  her  to  the  payment  of  a  debt,  or 
to  acquire  the  possession  of  her  on  account  of  title,  the  regular  course 
is,  that  the  court  takes  the  vessel  into  custody  and  holds  her  for  the 
party  having  right,  the  conclusion  seems  irresistible,  that  in  proceed- 
ing against  a  ship  to  condemn  her  as  prize  to  the  captor,  or  to  restore 
her  to  the  owner  who  has  been  ousted  of  his  possession,  the  court 
will  also  take  the  vessel  into  custody,  and  hold  her  for  the  party  hav- 
ing the  right. 

This  reasoning  is  illustrated,  and  its  correctness  in  a  great  measure 
confirmed,  by  the  legislation  of  the  United  States,  and  the  judicial  pro- 
ceedings of  our  own  country.  By  the  judicial  act^  the  district  courts 
are  also  courts  of  admiralty,  and  no  law  has  regulated  their  practice. 
Yet  they  proceed  according  to  the  general  rules  of  the  admiralty,  and 
a  vessel  libelled  is  always  in  possession  of  the  law. 

*  An  objection,  however,  to  the  application  of  this  reason-  [  *  25  ] 
ing  to  the  case  before  the  court,  is  drawn  from  the  defective- 
Dess  of  the  record  in  the  original  cause,  which  does  not  exhibit  a  war^ 


^  1  Stats,  at  Large,  78. 
1* 
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rant  to  the  officer  to  arrest  The  George.  The  first  step  which  appears 
to  have  been  taken  by  the  court  is  an  order  to  the  marshal  to  summon 
a  jury  for  the  trial  of  the  case.  , 

The  carelessness  with  which  the  papers  of  a  court  created  for  the 
purposes  of  the  war,  and  which  ceased  to  exist  before  the  institution 
of  this  suit,  have  been  kept,  may  perhaps  account  for  this  circum- 
stance. At  any  rate,  the  court  of  admiralty  must  be  presumed  to 
have  done  its  duty,  and  to  have  been  in  possession  of  the  thing  in 
contest,  if  its  duty  required  that  possession.  The  proceedings  furnish 
reasons  for  considering  this  as  the  fact. 

The  libel  does  not  state  The  George  to  have  remained  in  possession 
of  the  captors,  that  the  sale  was  made  for  them,  or  by  their  means, 
nor  that  the  proceeds  came  to  their  hands.  The  answer  of  the  de- 
fendants  avers  that  on  bringing  The  George  into  port,  she  was  deliver- 
ed up  with  all  her  papers  to  the  court  of  admiralty,  and  although  the 
answer  is  not  testimony  in  this  respect,  yet  the  nature  of  the  trans- 
action furnishes  ample  reason  to  believe  that  this  was  the  fact ;  and 
it  is  the  duty  of  the  plaintiff  to  show  that  the  defendants  are  in  a 
situation  to  be  liable  to  his  claim.  If  the  process  of  the  court  of  ad- 
miralty does  not  appear  regular,  this  court,  not  sitting  to  reverse  or 
affirm  their  judgment,  but  to  carry  a  decree  of  reversal  and  restora- 
tion into  effect,  must  suppose  the  property  to  be  in  the  hands  of  those 
in  whom  the  law  places  it,  unless  the  contrary  appears.  The  George 
and  her  cargo,  therefore,  must  be  considered  as  being  in  custody  of 
the  law,  unless  the  contrary  appears. 

K  this  conclusion  be  right,  it  follows  that  the  regularity  of  the  sale 
is  a  question  of  no  importance  to  the  defendants,  since  that  sale  was 
the  act  of  a  court  having  legal  possession  of  the  thing,  and  acting  on 

its  own  authority. 
[  *  26  ]     *  If  the  reasoning  be  incorrect,  it  then  becomes  necessary 
to  inquire, 

2.  Whether  the  court  of  New  Jersey,  after  an  appeal  firom  its 
sentence,  possessed  the  power  of  selling  The  Greorge  and  her  cargo, 
and  holding  the  proceeds  for  the  party  having  the  right. 

That  the  British  courts  possess  this  power  is  admitted,  but  the 
plaintiffs  contend  that  it  is  conferred  by  statute,  and  is  not  incident  to 
a  prize  court 

That  the  power  exists  while  the  cause  is  depending  in  court  seems 
not  to  be  denied,  and  indeed  may  be  proved  by  the  same  authority, 
and  the  same  train  of  reasoning,  which  has  already  been  used  to 
show  the  right  to  take  possession  of  the  thing  whenever  proceedings 
are  in  rem.  Browne,  in  his  chapter  on  the  practice  of  the  instance 
court,  shows  its  regular  course  to  be,  to  decree  a  sale  where  the  goods 
are  in  a  perishable  condition. 
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The  plaintiffs  allege  that  this  power  to  decree  a  sale  is  founded  on 
the  possession  of  the  cause,  but  the  court  can  perceive  no  ground  for 
such  an  opinion.  It  is  supported  by  no  principle  of  analogy,  and  is 
repugnant  to  the  reason  and  nature  of  the  thing. 

In  cases  only  where  the  subject  itself  is  in  possession  of  the  court, 
is  the  order  of  sale  made.  If  it  be  delivered  on  security  to  either 
party,  an  order  of  sale  pending  the  cause  is  unheard  of  in  admiralty 
proceedings.  The  motive  assigned  for  the  order,  never  is  that  the 
court  is  in  possession  of  the  cause,  but  that  the  property  in  possession 
of  the  court  is  in  a  perishable  state.  A  right  to  order  a  sale  is  for  the 
benefit  of  all  parties,  not  because  the  case  is  depending  in  that  par- 
ticular court,  but  because  the  thing  may  perish  while  in  its  custody, 
and  while  neither  party  can  enjoy  its  use. 

If,  then,  the  principle  on  which  the  power  of  the  court  to  order  a 
sale  depends,  is,  not  that  the  cause  is  depending  in  court,  but  that 
perishable  property  is  in  its  possession,  this  principle  exists  in  as 
much  force  after  as  before  an  appeal.     The  property  does 
not  follow  the  appeal  into  the  superior  *  court     It  still  re-  [  *  27  ] 
mains  in  custody  of  the  officer  of  that  court  in  which  it  was 
libelled.     The  case  of  its  preservation  'is  not  altered  by  the  appeal 
The  duty  to  preserve  it  is  still  the  same,  and  it  would  seem  reason-  . 
able  that  the  power  consequent  on  that  duty  would  be  also  retained. 

On  the  principles  of  reason  therefore,  the  court  is  satisfied  that  the 
tribunal  whose  officer  retains  possession  of  the  thing,  retains  the 
power  of  selling  it  when  in  a  perishing  coniUtion,  although  the  cause 
may  be  carried  by  appeal  to  a  superior  court  This  opinion  is  not 
unsupported  by  authority. 

In  his  chapter  on  the  practice  of  the  instance  court,  page  405, 
Browne  says,  <^  K  the  ship  or  goods  are  in  a  state  of  decay,  or  of  a 
perishable  nature,  the  court  is  used,  during  the  pendency  of  a  suit,  or 
sometimes,  after  sentence,  notwithstanding  an  appeal,  to  issue  a  com- 
mission of  appraisement  and  sale,  the  money  to  be  lodged  with  the 
registrar  of  the  court,  in  usumjus  habentisJ^ 

This  practice  does  not  appear  to  be  established  by  statute,  but  to 
be  incident  to  the  jurisdiction  of  the  court,  and  to  grow  out  of  the 
principles  which  form  its  law.  A  prize  court,  not  regulated  by  par- 
ticular statute,  would  proceed  on  the  same  principles ;  at  least  there 
is  the  same  reason  for  it 

But  there  is  in  this  case  no  distinct  order  of  sale.  The  order  is  a 
part  of  the  sentence  from  which  an  appeal  was  prayed,  and  is,  there- 
fore, said  to  be  suspended  with  the  residue  of  that  sentence. 

The  proceedings  of  Ihe  court  of  admiralty,  if  they  are  aU  befiore 
ttiis  court,  were  certainly  very  irregular,  and  much  of  the  difficulty  of 
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this  case  arises  from  that  cause ;  but  as  this  case  stands,  it  would 
seem  entirely  unjust  to  decree  the  defendant  to  pay  a  heavy  sum  of 
money,  because  the  court  of  admiralty  has  done  irregularly  that 
which  it  had  an  unquestionable  right  to  do. 

Since  the  court  of  admiralty  possessed  the  power  of  making  a  dis- 
tinct order  of  sale  immediately  after  the  appeal  was  entered, 
[  *  28  ]  and  this,  but  for  the  depreciation,  would  *  have  been  desira- 
ble by  aU,  it  is  not  unreasonable  to  suppose  the  practice  to 
have  been,  to  consider  the  appeal  as  made  from  the  condemnation, 
and  not  from  the  order  of  sale.  The  manner  in  which  this  appeal 
was  entered  affords  some  countenance  to  this  opinion.  In  the  recital 
of  the  matter  appealed  from,  the  condemnation  alone,  not  tl\p  order 
of  sale,  is  stated. 

The  court  will  not  consider  this  irregularity  of  the  admiralty,  in 
ordering  what  was  within  its  power,  as  charging  the  owners  of  the 
privateer,  under  the  decree  of  the  33d  of  December,  1780,  with  the 
amount  of  the  sales  of  The  George  and  her  cargo,  which  in  point  of 
fact  never  came  to  their  hands,  and  over  which  they  never  possessed 
a  legal  control,  for  the  marshal  states  himself  to  hold  the  net  proceeds, 
to  the  credit  of  the  former  oVners. 

It  is,  therefore,  the  unanimous  opinion  of  this  court,  that  the  de- 
cree of  the  23d  of  December,  1780,  does  not  require  that  the  restora^ 
tion  and  redelivery  which  it  orders  should  be  effected  by  the  captors, 
but  by  those  who  in  point  of  law  and  fact  were  in  possession  either 
of  The  Gteorge  and  her  cargo,  or  of  the  money  for  which  they  were 
sold.  As  the  officer  of  the  court  of  New  Jersey,  not  the  captors,  held 
this  possession,  the  decree  operates  upon  him,  not  upon  them. 

On  that  part  of  the  libel  in  this  case  which  may  be  considered  as 
supplemental,  and  aa  asking  relief  in  addition  to  that  which  was  given 
by  the  decree  of  the  23d  of  December,  1780,  the  court  deems  it  ne- 
cessary to  make  but  a  very  few  observations.- 

The  whole  argument  in  favor  of  this  part  of  the  claim  is  founded 
on  the  idea  that  the  captors  were  wrongdoers,  and  are  responsible 
for  aU  the  loss  which  has  been  produced  by  their  tortious  act  The 
sentence  of  reversal  and  restoration  is  considered  by  the  plaintiffs  as 
conclusive  evidence  that  they  were  wrongdoers. 

But  the  court  can  by  no  means  assent  to  this  principle.  A  bellige- 
rent cruiser  who  with  probable  cause  seizes  a  neutral  and 
[  *  29  ]  takes  her  into  port  for  adjudication  *  and  proceeds  regularly 
is  not  a  wrongdoer.  The  act  is  not  tortious.  The  order  of 
restoration  proves  that  the  property  was  neutral,  not  that  it  was  taken 
without  probable  cause.  Indeed,  the  decree  of  the  court  of  appeals 
it  in  this  respect  in  frivor  of  the  captors,  since  it  does  not  award 
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damages  for  the  capture  and  detention,  nor  give  costs  in  the  suit 
below. 

If  we  pass  by  the  decree,  and  examine  the  testimony  on  which  it 
was  foonded,  we  cannot  hesitate  to  admit  that  there  was  justifiable 
cause  to  seize  and  libel  the  vesseL 

Upon  the  whole  case,  then,  the  court  is  unanimously  of  opinion, 
that  the  decree  of  the  circuit  court  ought  to  be  affirmed. 

Sentence  affirmed. 

8  C.  110;  ao  H.  688;  5  WaL  877. 


Bhinelander  v.  The  Insurance  Company  of  Pennsylvania. 

4  C.  29. 

Where  there  is  a  complete  taking  at  sea  hj  a  belligerent,  and  his  possession  continues  to  the 
time  of  the  abandonment,  there  is  a  constmctiTe  total  loss  which  jostifies  the  abandon* 
ment,  though  the  property  be  neutral. 

The  state  of  the  loss  at  the  time  of  the  abandonment  fixes  the  rights  of  the  parties,  and  the 
subsequent  release  ef  the  ressel  does  not  preyent  the  recovery  as  for  a  total  loss. 

Certificate  of  a  division  of  opinion  from  the  circuit  court  for  the 
district  of  Pennsylvania.  The  case  is  stated  in  the  opinion  of  the 
court 

JBbpkinson  and  JbigersoU^  for  the  plaintifE 

Rawle  and  LetoiSj  for  the  defendant 

*  Marshall,  C.  J.,  delivered  the  opinion  of  the  court,  as  [  *41  ] 
follows : 

The  Manhattan,  a  neutral  ship,  while  prosecuting  the  voyage  in- 
sured, was  captured  by  a  belligerent  cruiser,  the  second  mate  and 
twenty-one  of  the  hands  were  taken  out,  and  two  British  officers  and 
fifteen  seamen  put  on  board,  and  she  was  ordered  into  a  British  port 
The  mate  soon  afterwards  arrived  in  the  United  States  in  another 
vesseL  On  the  26th  of  February,  1805,  he  gave  information  of  these 
facts  to  the  owner  of  The  Manhattan,  who,  on  the  28th  of  the  same 
month,  communicated  it  to  the  insurers,  and  offered  to  abandon  to 
them*  On  the  2d  of  April  payment  of  the  freight  was  demanded 
and  refused.    The  Manhattan  was  carried  into  Bermuda,  and  libelled 
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as  prize  of  wax.  On  the  20th  of  April,  in  the  same  year,  both  vessel 
and  cargo  were  acquitted.  From  this  sentence,  so  far  as  respected 
the  cargo  only,  an  appeal  was  prayed,  which  does  not  appear  to  have 
been  decided.  The  cargo  was  delivered  lb  the  owners  on  their  giving 
security,  and  on  the  8th  of  July  the  vessel  and  cargo  arrived  at  the 
port  of  destination.  The  underwriters  having  refused  to  give  counter 
security,  this  action  was  brought  on  the  6th  of  June,  after  the  vessel 
was  liberated,  and  before  her  arrival  at  the  port  of  destination.  The 
policy  is  on  the  freight. 

The  question  referred  to  this  court  is,  whether  the  facts  stated  enti- 
tle the  insured  to  recover  against  the  underwriters  for  a  total  loss. 

In  examining  this  question,  the  material  points  to  be  determined  are, 

1st  Had  the  insured  a  right  to  abandon  when  the  offer  was  made  ? 

2d.  Have  any  circumstances  since  occurred  which  affect  this  right  ? 

These  are  important  questions  to  the  commercial  interest  of  the 
United  States,  and  ought  to  be  settled  with  as  much  clearness  as  the 

case  admits. 
[  ^42  ].  •It  is  universally  agreed,  that  to  constitute  a  right  to  aban- 
don, there  must  have  existed  a  total  loss,  occasioned  by  one 
of  the  perils  insured  against;  but  this  total  loss  maybe  real,  or  legal. 
Where  the  loss  is  real,  a  controversy  can  only  respect  the  fact ;  but 
the  circumstances  which  constitute  a  legal,  or  technical  loss,  yet 
remain,  in  many  cases,  open  for  consideration. 

It  has  been  decided  that  a  capture,  by  one  belligerent  firom  another^ 
constitutes  in  a  technical  sense  of  the  word,  a  total  loss,  and  gives  an 
immediate  right  to  the  insured  to  abandon  to  the  insurers,  although 
the  vessel  may  afterwards  be  recaptured  and  restored. 

It  has  also  been  decided  that  an  embargo  or  detention  by  a  foreign 
friendly  power,  constitutes  a  total  loss,  and  warrants  an  immediate 
abandonment.  But  the  capture,  or  taking  at  sea  of  a  neutral  vessel 
by  a  belligerent,  is  a  case  on  which  the  courts  of  England  do  not 
appear  to  have  expressly  decided,  and  which  must  depend  on  gene- 
ral principles,  on  analogy,  and  on  a  reasonable  construction  of  the 
contract  between  the  parties. 

A  capture  by  an  enemy  is  a  total  loss,  although  the  property  be 
not  changed,  because  the  taking  is  with  an  intent  to  deprive  the 
owner  of  it,  and  because  the  hope  of  recovery  is  too  small,  and  too 
remote  to  suspend  the  right  of  the  insured,  in  expectation  of  that 
event. 

If  a  neutral  ship  be  captured  as  enemy  property,  the  taking  is  un- 
questionably with  a  design  to  deprive  the  owner  of  it ;  and  the  hope 
of  recovery  is  in  many  cases  remote,  since  it  may  often  depend  on  an 
appellate  court ;  and  though  not  equally  improbable  as  in  the  case 
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of  capture  by  an  enemy,  is  not  so  certain  as  is  stated  in  argament  by 
the  counsel  for  the  defendants. 

The  distinction  between  a  capture  by  an  enemy  and  by  a  bellige- 
rent not  an  enemy,  has  not  been  taken  in  the  cases  adjudged  in  Eng- 
land, so  far  as  those  cases  have  been  laid  before  the  court,  and  the 
best  general  writers  seem  to  arrange  them  in  the  same  class.  2  Mar- 
shaU,  422,  435. 

*  It  has  been  also  determined,  that  a  total  loss  existed  in  [  *  43  ] 
the  case  of  an  embargo,  or  the  detention  of  a  foreign  prince. 

In  one  case  cited  at  the  bar,  Salucci  v.  Johnson,  (4  Dougl.  224,) 
the  court  of  king's  bench  determined  that  an  illegal  arrest  at  sea 
amounted  to  a  detention  by  a  foreign  prince,  and  although  that  case 
has  since  been  overruled  in  England,  so  far  as  it  decided  that  to  resist 
a  search  did  not  justify  a  seizure,  yet  the  principle  that  an  arrest  at 
sea  was  to  be  resolved  into  a  detention  by  a  foreign  power,  has  not 
been  denied.  Marshall,  435,  after  noticing  the  contrary  decisions 
respecting  the  right  of  a  neutral  to  resist  a  search,  adds  ^  yet  the 
above  case  of  Salucci  v.  Johnson  may  nevertheless,  I  conceive,  be 
considered  as  an  authority  to  prove,  that  if  a  neutral  ship  be  unlaw- 
fully arrested  and  detained  by  a  belligerent  cruiser,  for  any  pretended 
offence  against  the  law  of  nations,  this  would  be  a  detention  of 
princes.'' 

That  a  detention  of  a  foreign  power  by  embargo,  or  otherwise, 
warrants  an  abandonment,  is  well  settled.    2  Marshall,  483. 

The  opinion  given  by  the  court  of  king's  bench  in  the  case  of 
Salucci  V,  Johnson,  goes  no  further  than  to  establish  that  an  unlaw- 
ful arrest  at  sea  is  to  be  considered  as  the  detention  of  a  foreign 
prince.  Whether  the  arrest  can  only  be  considered  as  unlawful 
when  the  cause  alleged,  if  true,  is  not  in  itself  sufficient  to  justify  a 
seizure,  or  when,  if  true,  it  would  be  sufficient,  but  is  in  reality  con- 
tzary  to  the  fact,  is  not  stated.  In  point  of  reason,  however,  it  would 
seem  that  when  an  arrest  is  made  at  sea  by  a  person  acting  under 
the  authority  of  a  prince,  the  detention  is  as  much  the  detention  of 
princes  in  the  one  case  as  in  the  other. 

In  the  case  of  an  embargo,  the  detention  is  lawful.  The  right  of 
any  power  to  lay  an  embargo  has  not  been  questioned.  Yet  it  is 
aniversally  admitted,  that  an  embargo 'constitutes  a  detention  which 
amounts,  at  the  time,  to  a  total  loss,  and  warrants  an  abandon- 
ment. 

*In  what  consists  the  difference  between   a  detention  [  *44  ] 
occasioned  by  an  embargo,  and  a  detention  occasioned  by 
an  anest  at  sea  of  a  neutral  by  a  belligerent  power  ? 

An  embargo  is  not  laid  with  a  view  to  deprive  the  owner  of  hit 
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property,  bat  the  arrest  is  made  with  that  view.  In  the  first  case, 
therefore,  the  property  detained  is  not  in  hazard ;  in  the  last,  it  always 
is  in  hazard.  So  far  the  claim  to  abandon  on  an  arrest  is  supported 
by  stronger  reason  than  the  claim  to  abandon  when  detained  by  an 
embargo. 

But  it  is  argued  that  the  duration  of  an  embargo  has  no  definite 
limitation,  while  a  neutral  vessel  may  count  on  being  instantly  dis- 
charged. Such  is  the  rapidity  of  proceeding  in  a  court  of  admiralty, 
that  its  mandate  of  restoration  is  figuratively  said  to  be  <^  borne  on 
the  wings  of  the  wind." 

Commercial  contracts  have  but  little  connection  with  figurative 
language,  and  are  seldom  rightly  expounded  by  a  course  of  artificial 
reasoning.  Merchants  generally  regard  the  fact  itself ;  and  if  the  fact 
be  attended  to,  an  embargo  seldom  continues  as  long  as  the  trial  of  a 
prize  cause,  where  an  appeal  is  interposed.  The  history  of  modern 
Europe,  it  is  believed,  does  not  furnish  an  instance  of  an  embargo  of 
equal  duration  with  the  question  whether  the  cargo  of  the  Manhattan 
be  or  be  not  lawful  prize.  The  reasoning  of  the  books  in  the  case  of 
a  capture  by  an  enemy,  and  of  an  embargo,  applies  in  terms,  but 
certainly  in  reason,  to  an  arrest  by  a  belligerent,  not  an  enemy.  2 
Marshall,  483. 

The  reasoning  of  the  English  judges  in  all  the  cases  which  have 
been  read  at  bar,  and  their  decisions  on  the  question  of  abandonment, 
have  received  the  attention  of  the  court  To  go  through  those  cases 
would  protract  this  opinion  to  a  length  unnecessarily  tedious.  With 
respect  to  them,  therefore,  it  will  only  be  observed,  that  the  principles 
laid  down  appear  to  be  applicable  to  an  arrest  as  well  as  to  a  capture, 
or  detention  of  foreign  powers ;  and  that  a  distinction  between  an 
arrest  and  such  capture  or  detention,  has  never  been  taken. 
[  *  45  ]  *  The  contract  of  insurance  is  said  to  be  a  contract  of 
indemnity,  and,  therefore,  (it  is  urged  by  the  underwriters, 
and  has  been  repeatedly  urged  by  them,)  the  assured  can  only  recover 
according  to  the  damage  he  has  sustained.  This  is  true,  and  has 
uniformly  been  admitted.  But  if  full  compensation  could  only  be 
demanded  where  there  was  an  actual  total  loss,  an  abandonment 
could  only  take  place  where  there  was  nothing  to  abandon. 

There  are  situations  in  which  the  delay  of  the  voyage,  the  depriva- 
tion of  the  right  to  conduct  it,  produce  inconveniences  to  the  insured, 
for  the  calculation  of  which  the  law  affords,  and  can  afford,  no  stand- 
ard. In  such  cases  there  is,  for  the  time,  a  total  loss :  and  in  this 
state  of  things  the  insured  may  abandon  to  the  underwriter,  who 
stands  in  his  place,  and  to  whom  justice  is  done,  by  enabling  him  to 
teceive  all  that  the  insured  might  receive.     A  capture  by  an  enem^, 
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and  an  embargo  by  a  foreign  power,  are  admitted  to  be  within  this 
role,  and  a  complete  arrest  by  a  belligerent  not  an  enemy,  seems,  in 
reason,  to  be  equally  within  it 

It  is,  therefore,  the  unanimous  opinion  of  the  court,  that  where,  as 
in  this  case,  there  is  a  complete  taking  at  sea  by  a  belligerent,  who 
has  taken  faU  possession  of  the  vessel  as  prize,  and  continues  that 
possession  to  the  time  of  the  abandonment,  there  exists,  in  point  of 
law,  a  total  loss,  and  the  act  of  abandonment  vests  the  right  to  the 
thing  abandoned  in  the  underwriters,  and  the  amount  of  insurance  in 
the  assured* 

2.  Have  any  circumstances  occurred  since  the  abandonment, 
which  have  converted  this  total,  into  a  partial  loss  ? 

Without  reviewing  the  conduct  of  the  assured  subsequent  to  that 
period,  it  will  be  sufficient  to  observe  that  he  has  performed  no  act, 
which  can  be  construed  into  a  relinquishment  of  the  right,  which  was 
vested  in  him,  by  the  offer  to  abandon. 

It  only  remains,  then,  to  inquire  whether  the  release  and 
letorn  of  the  Manhattan  deprives  the  assured  of  *  the  right  [  *  46  ] 
to  resort  to  the  underwriters  for  a  total  loss,  which  was  given 
by  the  abandonment. 

This  point  has  never  been  decided  in  the  courts  of  England. 

In  the  case  of  Hamilton  v*  Mendez,  3  Burr.  1198,  Lord  Mansfield 
leaves  it  completely  undetermined,  whether  the  state  of  loss  at  the 
fame  the  abandonment  is  made,  or  at  the  time  of  action  brought,  or 
at  the  time  of  the  verdict  rendered,  shall  fix  the  right  to  recover  for  a 
partial  or  a  total  loss. 

A  majority  of  the  judges  are  of  opinion  that  the  state  of  loss  at 
the  time  of  the  abandonment  must  fix  the  rights  of  the  parties  to 
recover  on  an  action  afterwards  brought ;  and  the  judge  who  doubts 
respecting  it,  is  of  opinion  that,  in  this  case,  counter  security  having 
been  refused  by  the  underwriters,  the  question  of  fireight  is  yet  sus« 
pended. 

It  is  to  be  certified  to  the  circuit  court  of  Pennsylvania,  that  in  the 
case  stated  for  the  opinion  of  this  court,  the  plaintiff  is  entitled  to 
recover  for  a  total  loss. 

4  C.  203 ;  3  W.  18S;  IS  P.  378. 
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MoNTALET  t;.  Murray. 

4  C.  46. 

« 

The  courts  of  the  United  States  have  not  jarisdiction  between  aliens. 
It  mast  appear  apon  the  record  that  the  character  of  the  parties  supports  the  jurisdiction. 
Under  the  1 1th  section  of  tiie  Judiciary  Act^  (I  Stats,  at  Large,  78,)  if  the  payee  and  maker  of 
a  promissory  note  were  both  aliens,  the  indorsee  cannot  sue  in  the  conrts  of  the  United  States. 
If  a  judgment  is  reversed  for  want  of  jurisdiction,  costs  are  not  given. 

Error  to  the  circuit  court  of  the  United  States  for  the  district 
of  Georgia.  The  action  was  by  a  citizen  of  the  State  of  New  York, 
against  an  alien,  as  maker  of  sundry  promissory  notes  payable  to 
another  alien,  and  indorsed  to  the  plaintiiE 

The  court  was  unanimously^  of  opinion  that  the  courts  of  the 
United  States  have  no  jurisdiction  of  cases  between  aliens. 

[  *  47  ]  MARSHALL)  C.  J.,  said,  that  if  it  did  not  appear  upon  the 
record  that  the  character  of  the  original  parties  would  sup- 
port the  jurisdiction,  that  objection  was  equally  fatal,  under  the  uni- 
form decisions  of  this  court. 

Judgment  reyersed  for  want  of  jurisdiction,  and  with  costs,  imder 
the  authority  of  Winchester  v,  Jackson,*  at  last  term. 

But  on  the  last  day  of  the  term,  the  court  gave  the  following  gene- 
ral directions  to  the  clerk. 

That  in  cases  of  reversal,  costs  do  not  go  of  course,  but  in  all 
cases  of  affirmance  they  do.  And  that  when  a  judgment  is  reversed 
for  want  of  jurisdiction,  it  must  be  without  costs. 

2  H.  9;  6  H.  278;  18  H.  188;  19  H.  898. 


[  •  48  ]  •  The  United  States  v.  Willings  and  Francis. 

4  C.  4B. 

If  part  of  a  vessel  be  sold  by  parol  while  at  sea,  and  resold  to  the  vendor  on  her  arrival  in 

port  and  before  entry,  she  does  not  lose  her  American  character,  and  no  new  register  is 

necessary. 

If  a  vessel  be  sold  at  sea  to  an  American  ciiisen,  she  is  not  forfeited  thereby.    On  bcr  arri- 

i  val  in  port  she  is  an  American  vessel,  and  a  new  register  cannot,  and  need  not  be  taken, 

I  till  the  old  one  is  surrendered. 

1  8  C.  514. 


FEBRUARY  TERM,  1807.  "     1» 

United  States  v.  Willings.    4  C. 

Error  to  the  circait  court  of  the  United  States  for  the  district  of 
Pennsylyania.  The  action  was  debt  on  a  bond  given  for  duties,  in- 
stituted in  the  district  court.  A  parol  sale  of  part  of  a  vessel  had 
been  made  while  at  sea,  and  a  resale  to  the  vendors  after  her  arrival 
in  port,  but  before  entry.  The  question  raised  appears  in  the  opinion 
of  the  court 

Rodney f  attorney-general,  for  the  United  States. 

LeuriSj  for  the  defendants. 

*  Marshall,  C.  J.,  delivered  the  Opinion  of  the  court  [  *  ^  ] 

Hie  single  question  in  this  case  is,  whether  an  American 
registered  vessel,  in  part  transferred  by  parol  while  at  sea  to  an  Ame- 
rican citizen,  and  resold  to  the  originaP  owners  on  her  return  into  port, 
before  her  entry,  does  by  that  operation  lose  her  privileges  as  an  Ame- 
rican bottom,  and  become  subject  to  foreign  duties. 

This  question  depends  on  the  ^<Act  concerning  the  registering  and 
recording  of  ships  and  vessels,"  and  more  particularly  on  the  14th 
and  17th  sections  of  that  act^ 

In  construing  the  14th  section,  much  depends  on  the  true  legisla- 
tive meaning  of  the  word  "  when,"  The  plaintiffs  in  error  contend 
that  it  designates  the  precise  time  when  a  particular  act  must  be  per- 
formed in  order  to  save  a  forfeiture  ;  the  defendants  insist  that  it  de- 
scribes the  occurrence  which  shall  render  that  particular  act  necessary. 
That  the  term  may  be  used,  and,  either  in  law  or  in  common  par- 
lance, is  frequently  used,  in  the  one  or  the  other  of  these  senses,  can- 
not be  controverted ;  and,  of  course,  the  context  must  decide  in  which 
sense  it  is  used  in  the  law  under  consideration. 

The  particular  act  to  be  performed  in  order  to  save  the  forfeiture 
of  the  American  character,  and  the  privileges  attached  to  it,  is  the 
obtaining  a  new  register ;  and  the  first  inquiry  is,  whether  this  new 
register  must  be  obtained  at  the  time  of  transfer,  or  at  some  other 
convenient  time  on  the  event  of  a  transfer. 

This  would  seem  to  the  court  scarcely  to  admit  of  a  doubt 
It  has  been  correctly  argued  that  the  precise  •time  to  regis-  [  *  66  ] 
ter  the  vessel  anew  cannot  be  prescribed  by  the  word 
"  when,"  because  the  direction  does  not  follow  that  word  in  the  sen- 
tence so  as  to  be  limited  by  it  vrith  respect  to  time.  It  is  not  said 
that  when  a  registered  vessel  shall  be  transferred  or  altered,  she  shall 
obtain  a  new  register  or  cease  to  be  an  American  vessel,  but  the 

i  1  Stats,  at  Lai^,  294,  295. 
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continuity  of  the  sentence  is  broken  by  interposing  the  words  "  in 
every  such  case,"  thereby  clearly  making  the  forfeiture  to  depend  on 
the  failure  to  register  on  the  event  described,  not  on  the  fsdlure  to 
register  at  the  precbe  time  when  the  event  described  occurs. 

This  observation  also  applies  to  a  subsequent  part  of  the  section^ 
where  the  forfeiture  is  repeated,  and  depends  on  the  failure  to  regis- 
ter, not  on  the  failure  to  register  at  the  precise  time  of  transfer. 

But  this  construction,  which  is  the  fair  and  natural  exposition  of  the 
words  themselves,  is  rendered  still  more  obviously  necessary  by  the 
nature  of  the  case,  and  by  the  context. 

No  man  will  contend  that  the  transfer  or  the  change  in  a  vessel, 
and  the  obtaining  a  new  register,  are  to  be  simultaneous.  The  one 
must  precede  the  other,  and  unless  the  transfer,  or  the  repairs  emd 
alterations  of  the  hulk  or  rigging  are  in  all  cases  to  be  made  in  the 
office  from  which  the  new  register  is  to  be  obtained,  a  reasonable 
interval  between  these  acts  must  be  allowed  This  reasonable  inter- 
val will  depend  on  the  nature  of  the  case. 

When  must  a  new  register  be  obtained  for  a  vessel  which  has  been 
altered  or  partially  transfeixed  to  a  citizen  while  at  sea  ?  The  act 
answers,  at  the  time  of  delivering  up  her  former  certificate  of  registry. 
And  when  can  this  former  certificate  be  delivered  up  ?  Certainly 
not  till  the  return  of  the  vessel,  for  the  certificate  is  a  paper  neces- 
sary to  the  vessel,  and  is,  therefore,  always  retained  on  board  while 
at  sea. 

This  construction  is  really  so  obvious  and  inevitable,  that  the 
endeavor  to  make  it  more  clear  would  seem  to  be  a  total  misapplica- 
tion of  time. 
[  *  57  ]  *  The  question,  at  what  time  the  new  register  is  to  be  ob- 
tained, and  at  what  time  the  vessel  shall  be  affected  by  the 
failure  to  obtain  it,  is  susceptible  of  rather  more  doubt.  There  is  no 
impossibility  in  obtaining  a  new  register  before  entry,  and  the  neces- 
sity of  doing  so  must  depend  upon  the  words  of  the  act,  and  upon 
the  nature  of  the  case. 

It  is  obvious  that  on  her  arrival  in  port.  The  Missouri  was  an 
American  vessel,  snd  her  cargo,  when  imported  into  the  United 
States,  was  liable  to  the  duties  imposed  on  American,  not  on  foreign 
bottoms.  This  is  the  clear  consequence  of  establishing  that  a  new 
register  was  not  required  before  the  arrival  of  the  vesseL 

If,  then,  the  cargo,  when  imported,  was  liable  only  to  the  duties  on 
goods  imported  in  an  American  bottom,  it  would  certainly  require  plain 
words  to  charge  them,  on  any  subsequent  failure,  with  higher  duties. 

If  the  words  of  the  section  be  examined,  they  are,  as  has  been 
ftated  at  the  bar,  prospective,  not  retrospective.     They  operate  on 
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future,  not  on  past  transactions.  ^[  The  vessel  shall  be  registered  aneW| 
(otherwise  she  shall  cease  to  be  deemed  a  ship  or  vessel  of  the  United 
States.'')  That  is,  she  shall  cease  after  the  lapse  of  the  time  when 
she  ought  to  have  been  registered  anew.  But  before  that  time  had 
elapsed,  she  had,  as  an  American  vessel,  actually  imported  a  cargo 
'  whose  liability  to  duties  had  commenced* 

So  in  the  subsequent  clause :  '<  And  in  every  case  in  which  a  ship 
or  vessel  is  hereby  required  to  be  registered  anew,  if  she  shall  not  be 
so  registered  anew,  she  shall  not  be  entitled  to  any  of  the  privileges 
or  benefits  of  a  ship  or  vessel  of  the  United  States."  That  is,  her 
future  earnings  shall  not  be  attended  vnth  the  advantages  annexed 
to  American  bottoms. 

This  construction  derives  some  corroboration  from  the  17th  section. 
This  section  provides  for  the  oath  which  is  to  be  taken  by  an  owner 
on  Hie  entry  of  an  American  vessel  '<  That  upon  the  entry  of  every 
ship,"  &c. 

*  If  upon  the  entry  the  owner  shall  refuse  to  take  this  oath,  [  *  ^  ] 
Hie  vessel  loses  the  privileges  of  an  American  bottom.  If 
he  takes  it,  and  the  oatii  discloses  no  fact  which  has  already  forfeited 
those  privileges,  she  retains  them.  It  is  observable,  that  in  order  to 
retain  them  she  is  not  required  to  take  out  a  new  register  if  an  alien- 
ation has  been  made,  and  this  strengthens  the  idea  that  if  such  an 
alienation  be  not  in  itself  a  forfeiture,  a  new  register  cannot  be  re- 
quisite so  far  as  respects  the  voyage  already  concluded. 

In  the  case  of  alienation  to  a  foreigner,  the  privileges  of  an  Ame- 
rican bottom  are  ipso  facto  forfeited ;  but  in  the  case  of  an  alienation 
to  a  citizen  they  are  not  forfeited  until  after  she  ought  to  have  been 
registered  anew,  and  the  oath  which  entitles  her  to  enter  ad  an  Ame- 
rican bottom  does  not  require  such  new  register. 

But  it  has  been  argued  that  the  omission  to  execute  a  bill  of  sale 
in  writing  at  the  time  of  sale  is  in  itself  a  forfeiture  of  the  American 
character. 

The  words  of  the  act  are :  <' And  in  every  such  case  of  sale  or 
transfer,"  &c. 

These  words  attach  to  the  omission  the  penalty  which  the  law 
annexes  to  it,  and  no  other  can  be  inflicted.  This  is  not  that  the 
vessel  shall  lose  her  American  character,  but  that  she  shall  be  inca^ 
pable  of  being  registered  anew.  The  bill  of  sale,  therefore,  can  only 
be  required  when  the  new  register  is  to  be  obtained,  and  if  it  be  then 
produced,  the  new  register  cannot  be  refused. 

An  opinion  has  already  been  indicated,  that  in  the  case  of  a  trans- 
fer or  alienation  at  sea,  a  new  register  is  not  necessary  to  protect 
from  alien  duties  the  vessel  which  arrives,  and  the  cargo  which  was 

2* 
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actaally  imported  while  the  old  register  was  in  fiill  force.  But  it  is 
the  opinion  of  the  court  that  in  the  case  under  consideration  no  new 
register  was  requisite. 

The  new  register  must  be  in  every  thing  but  its  date  a  precise  copy 
of  the  old  one.  The  oath  to  be  administered  on  the  enl^ 
[  *  59  ]  could  be  truly  and  fairly  taken.  The  *  names  of  all  the  per- 
sons who  were  at  the  time  owners  of  the  vessel  were  in  the 
old  register.  The  intermediate  alienation  and  repurchase  of  part  of 
the  vessel  had  worked  no  forfeiture,  and  had  created  no  necessity  for 
a  new  register.  The  parties  to  whom  the  alienation  had  been  made, 
not  having  property  in  the  vessel  at  the  time  of  entry,  could  not 
have  taken  the  oath  prescribed  by  law,  which  is  in  the  present  tense, 
and  refers  to  the  actual  state  of  the  property  at  the  time  of  entry; 
nor  could  a  new  register  have  issued  to  them,  in  order  to  be  delivered 
up  for  the  purpose  of  making  out  another  register  for  the  original 
owners,  who  had  become  the  present  owners,  without  departing  firom 
the  truth  of  the  case,  because  the  register  also  speaks  in  the  present 
tense,  and  must  recite  the  names  of  those  who  are  the  real  owners  at 
its  date.  Any  new  register  which  could  have  issued  must  have 
been,  eitcept  in  date,  a  duplicate  of  the  old  one,  and  must  have  been 
perfectly  useless.  Suppose  the  ship  had  been  altered  in  a  foreign 
port,  but  before  her  arrival  and  entry  had  resumed  the  form  and 
dimensions  mentioned  in  her  old  register,  would  it  be  pretended  that 
a  new  register  was  necessary  ?  What  would  such  new  register  be  but 
a  copy  of  the  old  one  ?  It  is  believed  that  in  such  a  case  it  would 
not  be  suspected  that  any  forfeiture  of  the  old  register,  or  any  neces- 
sity for  a  new  one,  was  produced,  and  between  the  two  cases  there 
appears  to  be  no  difference  made  by  the  letter  or  the  spirit  of  the  act. 

The  court  is,  therefore,  unanimously  of  opinion,  that  the  sentence 
of  the  circuit  court  be  afBrmed. 

Judgment  affirmed 

4H.  181;  2B.872. 


[  *  <•  I  •  Onbal  v.  Loif e* 

4  C.  60. 

If  fla  sppMEllKmd  executed  hy  Uie  appeUaat  and  one  inrety  be  r^eeted  hj  a  jostioa  of  tlM 
peeee,  and  afterwards,  withont  the  privity  of  the  snrety  the  bond  is  altered  by  interlining 
the  name  of  another  snrety,  who  executes  it)  the  plea  of  mm  t^JwAwm^  by  the  principal 
•UUgoi^  is  anpported. 
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Smith  V.  CarringtoiL  4  C. 


Erroh  to  the  circuit  court  for  the  District  of  Columbia.  The  ac^ 
tioa  waB  debt  on  an  appeal  bond.  The  question  was  whether  the 
court  erred  in  refusing  to  give  the  jury  the  following  instruction 
prayed  for :  ^  that  if  they  should  be  satisfied  by  the  evidence  that  the 
bonds  were  signed,  sealed  and  delivered  by  Mary  Sweeny,  as  prln-* 
dpal,  and  L  T.  FVost  and  the  defendant  as  her  sureties,  and  were 
afterwards  presented  to  C.  C,  (the  justice  who  had  rendered  the 
judgments,)  for  his  approbation  and  acceptance  of  the  securities, 
and  were  by  him  refused  and  rejected,  and  after  such  rejection  were 
interlined,  without  the  license,  privity,  and  knowledge  of  the  defend- 
ant, by  inserting  the  name  of  Lund  Washington,  as  a  coobligor,  who 
on  the  succeeding  day,  without  the  privity,  knowledge,  and  consent 
of  the  defendant,  signed,  sealed,  and  delivered  the  bonds,  which  were 
afterwards  approved  of  by  the  justice,  that  then  such  interlineation 
and  execution  of  said  bonds,  by  Lund  Washington,  rendered  them 
Toid  as  to  the  defendant,  and  the  plaintiff  cannot  recover  in  this  suit" 

P.  B.  Kepj  for  plaintiff. 

Mlasonf  for  defendant. 

*  Marshall,  C.  J.,  delivered  the  opinion  of  the  court,  that  [  *  @2  ] 
there  was  error  in  this,  that  the  court  below  did  not  instruct 
the  jury  as  prayed  by  the  defendant.  He  observed,  that  the  judges 
did  not  all  agree  upon  the  same  grounds,  some  being  of  opinion  that 
the  bonds  were  void  by  reason  of  the  interlineation,  and  others 
that  they  were  vacated  by  the  rejection  of  them  by  the  magistrate, 
and  oould  not  be  set  up  again  without  a  new  delivery. 

Judgment  reversed^  uriih  costs. 


Smith,  and  others  v.  Carrinoton,  and  others. 

4  C.  62. 

IT  erldenoe  is  illej^ally  admitted,  this  ooart  cannot  inqntre  into  its  weight  or  importance,  bnt 

must  reverse  the  judgment 
The  conn  cmnnot  be  re(|uired  to  give  to  the  jniy  an  opinion,  involvini;  matter  of  fact)  and 

when  sach  a  request  is  made,  is  not  bonnd  to  separate  the  law  from  the  fact  and  instmct 

on  the  former,  though  it  may  be  proper  to  do  so. 
A  misdirection  conuuned  in  the  charge  of  the  judge,  is  a  sabject  of  a  bill  of  exceptions. 

Erbos  to  the  circuit  court  of  the  United  States  for  the  district  of 
Rhode  Island.  The  action  was  assumpsit  for  a  balance  of  account| 
and  one  of  the  items  of  debit  was  a  charge  for  moqey  paid  for  insur* 
ing  a  vessel  and  cargo  of  the  defendani  The  questions,  and  the 
mateiial  facts,  appear  in  the  opinion  of  the  court 
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Bobbins  and  Key^  for  the  plaintiff. 

Ibiffersottj  for  the  defendant 

[  *  69  ]      *  Marshall,  C.  J.,  delivered  the  opinion  of  the  court 

This  case  comes  up  on  exceptions  to  certain  opinions 
given  by  the  judges  of  the  circuit  court  of  Rhode  Igland,  at  the  trial 
of  the  cause  before  them. 

The  first  exception  is  to  the  admission  of  Peleg  Remington  as  a 
witness. 

This  exception  appeared  to  be  abandoned  by  the  counsel  in  reply, 
and  is,  indeed,  so  perfectly  untenable,  that  the  court  will  only  observe, 
that  Peleg  Remington  does  not  appear  to  have  been  interested  in  the 
event  of  the  cause  in  which  he  deposed,  but  certainly  was  not  inte- 
rested in  the  particular  fact  to  which  he  was  required  to  depose,  and 

was,  therefore,  clearly  a  competent  witness. 
[  *  70  ]  *  The  second  exception  is  taken  to  the  opinion  of  the 
court  admitting  as  evidence  a  paper  purporting  to  be  the 
copy  of  a  letter  written  by  the  defendant,  Carrington,  to  Smith  & 
Bidgeway,  of  Philadelphia,  the  correspondents  of  the  plaintiffs,  and 
also  a  letter  from  Smith  &  Ridgeway  to  the  defendant,  Carrington, 
purporting  to  be  an  answer  to  the  said  letter. 

To  the  admission  of  the  letter  of  Smith  &  Ridgeway  no  just 
objection  appears.  The  verity  of  that  letter  is  acknowledged  on  the 
face  of  the  bill  of  exceptions,  and  no  cause  is  stated  why  it  should  not 
have  been  read  to  the  jury.  But  the  admission  of  the  copy  of  a  letter 
written  by  one  of  the  defendants  stands  upon  totally  different  ground 

To  introduce  into  a  cause  the  copy  of  any  paper,  the  truth  of  that 
copy  must  be  established,  and  sufficient  reasons  for  the  non-pro- 
duction of  the  original  must  be  shown. 

If  in  this  case  the  answer  of  Smith  &  Ridgeway  had  authenti- 
cated the  whole  letter  of  Carrington,  the  copy  of  that  letter  need 
not  have  been  offered,  since  its  whole  contents  would  have  been 
proved  by  the  answer  to  it  If  its  whole  contents  were  not  proved 
by  the  answer,  then  the  part  not  so  proved  was  totally  unauthenti- 
cated,  and  may  have  formed  no  part  of  the  original  letter.  In  this 
case,  the  einswer  cannot  have  authenticated  the  copy,  because  the 
bill  states  that  the  defendants  gave  no  proof  of  its  being  true.  This 
copy,  therefore,  not  being  proved  to  be  a  true  copy,  ought  not  to 
have  gone  before  the  jury.  Into  its  importance  or  operation  this 
court  cannot  inquire.  It  was  improper  testimony,  and  a  verdict 
founded  on  improper  testimony  cannot  stand. 

For  this  error  the  judgment  must  be  reversed,  and  the  cause 
remanded  to  the  circuit  court  of  Rhode  Island,  to  be  again'tried. 
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The  third  exception  is  taken  to  the  refusal  of  the  court  to  give  an 
opinion  on  a  question  stated  by  the  counsel  for  the  plaintiffs.     The 
difficulty  of  deciding  on  this  exception  does  not  arise  from 
any  doubt  which  •ought  to  haye  been  produced  by  the  [  •  71  J 
facts  in  the  cause,  but  from  the  manner  in  which  the  ques- 
tion was  propounded  to  the  court 

After  a  long  and  complex  statement  of  the  testimony,  the  counsel 
for  the  plaintiffs  requested  the  court  to  declare  whether,  ^'  if  the  plain- 
ti£&  had  actually  paid  the  said  premium  to  the  underwriters,  before 
any  notice  of  the  change  of  the  destination  of  the  ship,  they  had  a 
right,  under  the  circumstances  of  the  case,  to  recover  the  same  of 
the  defendants." 

To  this  question  the  court  refused  to  give  an  answer. 

There  can  be  no  doubt  of  the  right  of  a  party  to  require  the 
opinion  of  the  court  on  any  point  of  law  which  is  pertinent  to  the 
issue,  nor  that  the  refusal  of  the  court  to  give  such  opinion  furnishes 
cause  for  an  exception ;  but  it  is  equally  clear  that  the  court  cannot 
be  required  to  give  to  the  jury  an  opinion  on  the  truth  of  testimony 
in  any  case. 

Had  the  plaintiffs'  counsel  been  content  with  the  answer  of  the 
court  to  the  question  of  law,  he  would  have  been  entitled  to  that 
answer;  but  when  he  involved  facts  with  law,  and  demanded  the 
opinion  of  the  court  on  the  force  and  truth  of  the  testimony,  by 
adding  the  words  "  under  the  circumstances  of  the  case,"  the  ques- 
tion is  so  qualified  as  to  be  essentially  changed ; .  and  although  the 
court  might  with  propriety  have  separated  the  law  from  the  fact,  and 
have  stated  the  legal  principle,  leaving  the  fact  to  the  jury,  there 
was  no  obligation  to  make  this  discrimination,  and,  consequently, 
no  error  was  committed  in  refusing  to  answer  the  question  pro- 
pounded. 

The  record  also  exhibits  a  part  of  the  charge  given  to  the  jury,  on 
\frhich  the  counsel  for  the  plaintiffs  have  argued  as  if  it  composed  a 
part  of  the  bill  of  exceptions.  It  is  in  these  words :  "  And  the  said 
court,  prior  to  the  request  last  mentioned,  did  declare  and  give  their 
opinion  to  said  jury,  that  the  case  wholly  turned  upon  the 
point  whether  or  not  the  said  defendants  *  had  given  due  [  *  72  ] 
and  seasonable  notice  of  the  change  of  the  destination  of 
said  ship.  That  it  was  a  question  proper  for  the  said  jury  to  decide, 
whether  such  due  and  seasonable  notice  had  been  given ;  and  that 
if  they  were  of  opinion  it  had  been  so  given,  on  considering  the 
whole  of  the  evidence,  they  ought  not  to  allow  the  plaintiffs'  said 
charge  for  said  premium." 

That  a  party  has  a  right  to  except  to  a  misdirection  of  the  jury 
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contained  in  the  charge  of  the  judge  who  tries  the  cause,  is  settled 
in  this  court^ 

That  the  opinion  which  the  record  ascribes  to  the  judge  in  tiiia 
case  is  incorrect,  unless  some  other  part  of  the  charge  shall  have  so 
explained  it  as  to  give  to  the  words  a  meaning  different  firom  that 
which  is  affixed  to  them  taken  by  themselves,  is  the  opinion  of  this 
court 

The  judges  instructed  the  jury,  '<  that  the  case  wholly  turned  upon 
the  point  whether  or  not  the  defendants  had  given  due  and  seasona- 
ble notice  of  the  change  of  the  destination  of  the  said  ship,''  and 
that  if  they  were  of  opinion  that  due  and  seasonable  notice  had 
been  given,  they  ought  to  find  against  the  plaintiff,  on  the  question 
of  their  right  to  recover  the  premium  advanced  by  them  for  the 
defendants. 

Due  and  seasonable  notice  must  have  been  given  as  soon  after  the 
destination  of  the  vessel  was  changed  as  it  could  have  been  giveoi 
whether  the  premium  had  or  had  not  been  advanced  by  the  plaintifis 
before  they  received  it ;  or  this  direction  must  have  left  it  to  the  jury 
to  determine  whether  notice  was  or  was  not  due  and  seasonablci 
although  it  might  have  not  been  received  by  the  plaintifis  before  they 
had  actually  advanced  for  the  defendants  the  sum  in  contest 

On  the  first  exposition,  these  words  would  amount  to  a  dear  mis- 
direction of  the  jury ;  because,  if  the  plaintifis  had  paid  to  the  under- 
writers, at  the  request  of  the  defendants,  the  premium  of  insurancCi 
before  they  received  notice  countermanding  the  directions  to  matfe 
such  payment,  the  right  given  by  subsequent  circumstances 
[  •  73  ]  'to  the  insured  to  demand  its  return  from  the  underwriters, 
could  not  affect  the  claim  of  the  plaintiffs  on  the  defendants 
for  money  fairly  advanced  by  them  for  the  use  of  the  defendants. 

If  the  latter  construction  be  adopted,  there  was  still  a  misdirection 
on  the  part  of  the  court  The  judge  ought  not  to  have  left  it  expressly 
to  the  jury  to  decide,  whether  notice  given  immediately  after  the 
change  of  the  destination  of  the  vessel  could  be  due  and  seasonable 
notice,  unless  it  was  received  before  the  premium  was  advanced. 

It  is,  however,  not  material  to  the  present  cause  to  determinei 
whether  this  exception  dops  or  does  not  exhibit  a  misdirection  to  the 
jury,  since  we  are  unanimously  of  opinion,  that  for  admitting  a  paper 
purporting  to  be  the  copy  of  a  letter  firom  ESdward  Carrington  to 
Smith  &  Ridgeway,  to  go  to  the  jury,  which  was  not  proved  to  be 
a  copy,  the  judgment  must  be  reversed. 

Jiidgmeni  reversed. 

• . 

)  Church  V.  Hubbart,  2  G.  239. 
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Ex  parte  Bollmaa  and  Ex  parte  Swartwout    4  C. 

Pbndubton  and  Wbbb  v.  WuffBBBsiBy  et  aL 

4  C.  73. 

An  assignee  of  one  copartner,  may  maintain  a  bill  for  an  account,  against  the  other  partnen 
and  the  agent  of  the  partnership,  which  was  formed  to  deal  in  lands. 

Appeal  firom  the  eifcait  court  of  the  UDited  States  for  the  district 
of  Greorgia.  The  bill  stated  the  formation  of  a  partnership  to  bay 
and  sell  lands ;  that  through  an  agent,  sundry  lands  of  the  firm  had 
been  sold,  and  others  were  still  held  by  or  on  account  of  the  partner- 
ship ;  that  one  of  the  partners  had  by  deed  assigned  his  interest  in 
the  concern  to  one  McQueen,  who  assigned  it  to  the  complainants. 
It  made  the  other  partners  and  the  agent  parties,  and  prayed  for  an 
account. 

The  defendants  demurred  for  want  of  equity  in  the  bill,  and  the 
court  below  sustained  the  demurrer,  and  decreed  that  the  bill  be 
dismissed,  with  costs. 

But  this  court,  without  argument,  overruled  the  demuirer,  reversed 
the  decree,  and  remanded  the  cause  for  further  proceedings. 


^Ex  parte  Bollman  and  Ex  parte  Swartwout.    [  *.75  ] 

4  C.  75. 

Under  the  14th  section  of  the  Judiciary  Act,  (1  Stats,  at  Large,  81,)  this  conrt  has  power  to 
issue  a  writ  of  hciteae  corpue  to  examine  into  the  cause  of  n  commitment  by  the  circuit 
court  for  the  District  of  Columbia. 

li  is  the  rerisiou  of  a  decision  of  an  inferior  court,  confining  n  person  for  trial,  and  thsv^ 
foire  is  the  exercise  of  appellate  jurisdiction. 

To  constitute  treason  war  must  be  actually  levied. 

A  conspiracy  to  subvert  the  government  by  force,  is  not  treason. 

If  a  body  of  men  be  actually  assembled  for  the  purpose  of  effecting  by  force  a  treasonable 
design,  all  who  perfomi  Any  part,  however  minute,  and  however  remote  from  the  soena 
of  action,  and  who  are  actually  leagued  in  the  general  conspiracy,  are  traitors. 

The  mere  enlistment  of  men,  who  are  not  assembled,  is  not  a  levying  of  war. 

An  affidavit  made  before  one  magistrate  may  justify  a  commitment  by  another. 

If  an  offence  be  committed  on  land,  the  offender  must  bo  tried  by  the  conrt  having  jniit- 
dietion  over  that  territory  where  the  offence  was  committed. 


CL  LsE  moved  for  a  habeas  corpus  to  the  marshal  of  tiie 
of  Columbia,  to  bring  up  the  body  of  Samuel  Swartwouti  who  had 
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been  committed  by  the  drcait  court  of  that  district,  on  the  charge  of 
treason  against  the  United  States ;  and  for  ^  certiorari  to  bring  up 
the  record  of  the  commitment,  &c. 

And  on  a  subsequent  day,  Harper  made  a  similar  motion  in  behalf 
of  Erick  Bollman,  who  had  also  been  committed  by  the  same  court 

on  a  like  charge.^ 
[  *  76  ]       *  The  order  of  the  court  below,  for  their  commitment,  was 
in  these  words : 

^^The  prisoners,  Erick  Bollman  and  Samuel  Swartwout,  were 
brought  up  to  court  in  custody  of  the  marshal,  arrested  on  a  charge 
of  treason  against  the  United  States,  on  the  oaths  of  General  James 
Wilkinson,  Greneral  William  Eaton,  James  L.  Donaldson,  Lieuten- 
ant William  Wilson,  and  Ensign  W.  C.  Mead,  and  the  court  went 
into  farther  examination  of  the  charge :  Whereupon  it  is  ordered, 
that  the  said  Erick  Bollman  and  Samuel  Swartwout  be  committed 
to  the  prison  of  this  court,  to  take  their  trial  for  treason  against  the 
United  States,  by  levying  war  against  them,  to  be  there  kept  in  safe 
custody  until  they  shall  be  discharged  in  due  course  of  law." 

The  oaths  referred  to  in  the  order  for  commitment,  were  affidavits 
in  writing,  and  were  filed  in  the  court  below. 

[  *93  ]       *  Marshall,  C.  J.,^  delivered  the  opinion  of  the  oourb 


^  On  a  fonner  day,  (Feb.  6,)  C.  Lee  had  made  a  motioii  for  a  habeas  carpus  to  a 
military  officer  to  bring  up  the  body  of  James  Alexander,  an  attorney  at  law  at  New 
Orleans,  who,  as  it  was  said,  had  been  seized  by  an  aimed  force  under  the  orders  of 
General  Wilkinson,  and  transported  to  the  city  of  Washington. 

Chase,  J.  then  wished  the  motion  might  lay  over  to  the  next  day.  He  was  not 
prepared  to  give  an  opinion.  He  doubted  the  jurisdiction  of  this  court  to  issue  a 
habeas  corpus  in  any  case. 

Johnson,  J.  doubted  whether  the  power  given  by  the  act  of  congress,  of  issuing 
tile  writ  of  habeas  corpus^  was  not  intended  as  a  mere  auxiliary  power  to  enable  courts 
to  exercise  some  other  jurisdiction  given  by  law.  He  intimated  an  opinion  that  either 
of  the  judges  at  his  chambers  might  issue  the  writ,  although  the  court  collectively 
oould  not 

Chase,  J.  agreed  that  either  of  the  judges  might  issue  th^  writ,  but  not  out  of  his 
peculiar  circuit 

Marshall,  C.  J.  The  whole  subject  will  be  taken  up  de  navoj  without  reference 
to  precedents.  It  is  the  wish  of  the  court  to  have  the  motion  made  in  a  more  solemn 
manner  to-morrow,  when  you  may  come  prepared  to  take  up  the  whole  ground.  [But 
in  the  mean  time  Mr.  Alexander  was  discharged  by  a  judge  of  the  circuit  court] 

9  The  only  judges  present  when  these  opinions  were  given  were,  Marshall,  C.  J., 
Washington,  Johnson,  and  LrvmasTON,  Justices.    Cusbino,  J  and  Chabs,  J 
iravB  prevented  by  ill  health  from  attending. 
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As  preliminary  to  any  investigation  of  the  merits  of  this  motion, 
this  court  deems  it  proper  to  declare  that  it  disclaims  all  jurisdiction 
not  given  by  the  constitutioni  or  by  the  laws  of  the  United  States* 

Courts  which  originate  in  the  common  law  possess  a  jurisdiction 
which  must  be  regulated  by  the  common  law,  until  some  statute 
shall  change  their  established  principles ;  but  courts  which  are  ere- 
ated  by  written  law,  and  whose  jurisdiction  is  defined  by  written 
law,  cannot  transcend  that  jurisdiction.  It  is  unnecessary  to  state 
the  reasoning  on  which  this  opinion  is  founded,  because  it  has 
been  repeatedly  given  by  this  court;  and  with  the  decisions  here- 
tofore rendered  on  this  point,  no  member  of  the  bench  has,  even 
for  an  instant,  been  dissatisfied.  The  reasoning  from  the  bar  in 
relation  to  it,  may  be  answered  by  the  single  observation, 
that  for  the  meaning  *of  the  term  habeas  corpus,,  resort  [  *94  ] 
may  unquestionably  be  had  to  the  common  law ;  but  the 
power  to  award  the  writ  by  any  of  the  courts  of  the  United  States, 
must  be  given  by  written  law. 

This  opinion  is  not  to  be  considered  as  abridging  the  power  of 
courts  over  their  own  officers,  or  to  protect  themselves  emd  their 
members  from  being  disturbed  in  the  exercise  of  their  functions.  It 
extends  only  to  the  power  of  taking  cognizance  of  any  question 
between  individuals,  or  between  the  government  and  individuals. 

To  enable  the  court  to  decide  on  such  question,  the  power  to 
determine  it  must  be  given  by  written  law. 

The  inquiry,  therefore,  on  this  motion  will  be,  whether  by  any 
statute  compatible  with  the  constitution  of  the  United  States,  the 
power  to  award  a  writ  of  habeas  corpus^  in  such  a  case  as  that  of 
Erick  BoUman  and  Samuel  Swartwout,  has  been  given  to  this 
court 

The  14th  section  of  the  Judiciary  Act^  has  been  considered  as 
containing  a  substantive  grant  of  this  power. 

It  is  in  these  words :  <'  That  all  the  before-mentioned  courts  of  the 
United  States  shall  have  power  to  issue  writs  of  scire  facias^  habeas 
corpus^  and  all  other  writs,  not  specially  provided  for  by  statute, 
which  may  be  necessary  for  the  exercise  of  their  respective  jurisdic- 
tions, and  agreeable  to  the  principles  and  usages  of  law.  And  that 
either  of  the  justices  of  the  supreme  court,  as  well  as  judges  of  the 
district  courts,  shall  have  power  to  grant  writs  of  habeas  corpus^  for 
the  purpose  of  an  inquiry  into  the  cause  of  commitment.  Provided, 
that  writs  of  habeas  corpus  shall  in  no  case  extend  to  prisoners  in 
gaol,  unless  where  they  are  in  custody  under  or  by  color  of  the 

1 1  Stats,  at  Lai^,  81. 
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authority  of  the  United  States,  or  are  committed  for  trial  before 
some  court  of  the  same,  or  are  necessary  to  be  brought  into  court  to 

testify." 
[  *  95  ]  *  The  only  doubt  of  which  this  section  can  be  susceptible 
is,  whether  the  restrictive  words  of  the  first  sentence  limit 
the  power  to  the  award  of  such  writs  of  habeas  corpus  as  are  neces- 
sary to  enable  the  courts  of  the  United  States  to  exercise  their 
respective  jurisdictions  in  some  causes  which  they  are  capable  of 
finally  deciding. 

It  has  been  urged,  that  in  strict  grammatical  construction,  these 
words  refer  to  the  last  antecedent,  which  is,  ^  all  other  writs  not 
specially  provided  for  by  statute." 

This  criticism  may  be  correct,  and  is  not  entirely  without  its  influ- 
ence ;  but  the  sound  construction  which  the  court  thinks  it  safer  to 
adopt,  is,  that  the  true  sense  of  the  words  is  to  be  determined  by  the 
nature  of  the  provision,  and  by  the  context. 

It  may  be  worthy  of  remark,  that  this  act  was  passed  by  the  first 
congress  of  the  United  States,  sitting  under  a  constitution  which  had 
declared  '<  that  the  privilege  of  the  writ  of  habeas  corpus  should  not 
be  suspended,  unless  when,  in  cases  of  rebellion  or  invasion,  the  pub- 
lic safety  might  require  it." 

Acting  under  the  immediate  influence  of  this  injunction,  they  must 
have  felt,  with  peculiar  force,  the  obligation  of  providing  efficient 
means  by  which  this  great  constitutional  privilege  should  receive  life 
and  activity ;  for  if  the  means  be  not  in  existence,  the  privilege  itself 
would  be  lost,  although  no  law  for  its  suspension  should  be  enacted 
Under  the  impression  of  this  obligation,  they  give  to  all  the  courts 
the  power  of  awarding  writs  of  habeas  corpus* 

It  has  been  truly  said  that  this  is  a  generic  term,  and  includes  every 
species  of  that  writ  To  this  it  may  be  added,  that  when  used  singly 
— when  we  say  the  writ  of  habeas  corpus^  without  addition,  we  most 
generally  mean  that  great  writ  which  is  now  applied  for ;  and  in  that 

sense  it  is  used  in  the  constitution. 
[  •  96   ]      *  The  section  proceeds  to  say,  that  "  either  of  the  justices 
of  the  supreme  court,  as  well  as  judges  of  the  district  courts, 
shall  have  power  to  grant  writs  of  habeas  corpus  for  the  purpose  of 
an  inquiry  into  the  cause  of  commitment." 

It  has  been  argued  that  congress  could  never  intend  to  give  a  power 
of  this  kind  to  one  of  the  judges  of  this  court,  which  is  refused  to 
all  of  them  when  assembled. 

There  is  certainly  much  force  in  this  argument,  and  it  receives  ad- 
ditional strength  from  the  consideration,  that  if  the  power  be  denied 
to  this  court)  it  is  denied  to  every  other  court  of  the  United  States ; 


FEBRUARY  TERM,   1807.  2T 


Ex  pitrie  BoUmftn  md  Ex  parte  Swartwoat.    4  C. 


tlie  right  to  grant  this  importaiit  writ  is  given,  in  this  sentenoe^  to 
erery  judge  of  the  circuit,  or  district  court,  but  can  neither  be  exer- 
cised by  the  circuit  nor  dislrict  court  It  would  be  strange  if  the 
judge,  sitting  on  the  bench,  should  be  unable  to  hear  a  motion  for 
this  writ  where  it  might  be  openly  made,  and  openly  discussed,  and 
might  yet  retire  to  his  chamber,  and  in  private  receive  and  decide 
upon  the  motion.  This  is  not  consistent  with  the  genius  of  our  legis- 
lation, nor  with  the  course  of  our  judicial  proceedings.  It  would  be 
much  more  consonant  with  both,  that  the  power  of  the  judge  at  his 
chambers  should  be  suspended  during  his  term,  than  that  it  should 
be  exercised  only  in  secret. 

Whatever  motives  might  induce  the  legislature  to  withhold  from 
the  supreme  court  the  power  to  award  the  great  writ  of  habeas  car* 
pu$^  there  could  be  none  which  would  induce  them  to  withold  it  from 
every  court  in  the  United  States ;  and  as  it  is  granted  to  all  in  the 
same  sentence  and  by  the  same  words,  the  sound  construction  would 
seem  to  be,  that  the  first  sentence  vests  this  power  in  all  the  courts  of 
the  United  States ;  but  as  those  courts  are  not  always  in  session,  the 
second  sentence  vests  it  in  every  justice  or  judge  of  the  United  States. 

The  doubt  which  has  been  raised  on  this  subject  may  be  further 
explained  by  examining  the  character  of  the  various  writs  of  habeas 
corpus  J  and  selecting  those  to  which  this  general  grant  of  power  must 
be  restricted,  if  taken  in  the  limited  sense  of  being  merely 
used  to  enable  *  the  court  to  exercise  its  jurisdiction  in  causes  [  *  97  ] 
which  it  is  enabled  to  decide  finally. 

The  various  writs  of  hcAeas  corpus^  as  stated  and  accurately  de- 
fined by  Judge  Blackstone,  (3  BL  Com.  129,)  are,  1st.  The  writ  of 
habeas  corpus  ad  respondendum^  ^  When  a  man  hath  a  cause  of  action 
against  one  who  is  confined  by  the  process  of  some  inferior  court ; 
in  order  to  remove  the  prisoner  and  charge  him  with  this  new  action 
in  the  court  above.'' 

This  case  may  occur  when  a  party,  having  a  right  to  sue  in  this 
court,  (as  a  State  at  the  time  of  the  passage  of  this  act,  or  a  foreign 
minister,)  wishes  to  institute  a  suit  against  a  person  who  is  already 
confined  by  the  process  of  an  inferior  court  This  confinement  may 
be  either  by  the  process  of  a  court  of  the  United  States,  or  of  a  state 
court.  If  it  be  in  a  court  of  the  United  States,  this  writ  would  be 
inapplicable,  because  perfectly  useless,  and  consequently,  could  not 
be  contemplated  by  the  legislature.  It  would  not  be  required,  in 
such  case,  to  bring  the  body  of  the  defendant  actually  into  court, 
and  he  would  already  be  in  the  charge  of  the  person  who,  under  an 
original  vmt  from  this  court,  would  be  directed  to  take  him  into  cus- 
tody, and  would  already  be  confined  in  the  same  gaol  in  wUcJi  he 
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wonld  be  confined  under  the  process  of  this  court,  if  he  should  be 
unable  to  give  bail. 

If  the  party  should  be  confined  by  process  firom  a  state  court,  there 
are  many  additional  reasons  against  the  use  of  this  writ  in  such  a  case. 

The  state  courts  are  not,  in  any  sense  of  the  word,  inferior  courts, 
except  in  the  particular  cases  in  which  an  appeal  lies  firom  their  judg- 
ment to  this  court ;  and  in  these  cases  the  mode  of  proceeding  is  par- 
ticularly prescribed,  and  is  not  by  habeas  corpus.  They  are  not  infe- 
rior courts,  because  they  emanate  firom  a  different  authority,  and  are 
the  creatures  of  a  distinct  government. 

2d.  The  writ  of  habeas  corpus  ad  satisfaciendum^  '^  When  a  prisoner 
\  hath  had  judgment  against  him  in  an  action,  and  the  plain- 
[  *  98  ]  tiff  is  desirous  to  bring  him  up  to  *  some  superior  court  to 
charge  him  with  process  of  execution." 

This  case  can  never  occur  in  the  courts  of  the  United  States. 
One  court  never  awards  execution  on  the  judgment  of  another.  Our 
whole  juridical  system  forbids  it. 

3d.  'Ad  prosequendum^  testificandum^  deliberandumy  &c  ^  Which 
issue  when  it  is  necessary  to  remove  a  prisoner,  in  order  to  prosecute, 
or  bear  testimony,  in  any  court,  or  to  be  tried  in  the  proper  jurisdic- 
tion wherein  the  fact  was  committed." 

This  writ  might  unquestionably  be  employed  to  bring  up  a  prisoner 
to  bear  testimony  in  a  court,  consistently  with  the  most  limited  con- 
struction of  the  words  in  the  act  of  congress ;  but  the  power  to  bring 
a  person  up  that  he  may  be  tried  in  the  proper  jurisdiction,  is  under- 
stood to  be  the  very  question  now  before  the  court. 

4th,  and  last.  The  common  writ  ad  faciendum  et  recipiendum^ 
^  Which  issues  out  of  any  of  the  courts  of  Westminster  Hall,  when 
a  person  is  sued  in  some  inferior  jurisdiction,  and  is  desirous  to  re- 
move the  action  into  the  superior  court,  commanding  the  inferior 
judges  to  produce  the  body  of  the  defendant,  together  with  the  day 
and  cause  of  his  caption  and  detainer,  (whence  the  writ  is  firequently 
denominated  a  habeas  cofpus  cum  causdj)  to  do  and  receive  what- 
ever the  king's  court  shall  consider  in  that  behalf.  This  writ  is  grant- 
able  of  common  right,  without  any  motion  in  court,  and  it  instantly 
supersedes  all  proceedings  in  the  court  below." 

Can  a  solemn  grant  of  power  to  a  court  to  award  a  writ  be  consi- 
dered as  applicable  to  a  case  in  which  that  writ,  if  issuable  at  all, 
issues  by  law  without  the  leave  of  the  court  ? 

It  would  not  be  difficult  to  demonstrate  that  the  writ  of  habeas 
corpus  cum  cansd  cannot  be  the  particular  writ  contemplated  by  the 
legislature  in  the  section  under  consideration ;  but  it  will  be  suffi- 
cient to  observe  generally,  that  the  same  act  prescribes  a  different 
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mode  for  bringing  into  the  courts  of  the  United  States  suits 
brought  in  a  *  State  court  against  a  person  having  a  right  to  [  *  99  ] 
daim  the  jurisdiction  of  the  courts  of  the  United  States. 
He  may,  on  his  first  appearance,  file  his  petition  and  authenticate  the 
fact,  upon  which  the  cause  is  ipso  facto  removed  into  the  courts  of 
the  United  States. 

The  only  power,  then,  which,  on  this  limited  construction,  would 
be  granted  by  the  section  under  consideration,  would  be  that  of  is- 
suing writs  of  habeas  corpus  ad  testificandum.  The  section  itself 
proves  that  this  was  not  the  intention  of  the  legislature.  It  concludes 
with  the  following  proviso,  "  That  writs  of  habeas  corpus  shall  in  no 
case  extend  to  prisoners  in  gaol,  unless  where  they  are  in  custody 
under  or  by  color  of  the  authority  of  the  United  States,  or  are  com- 
mitted for  trial  before  some  court  of  the  same,  or  are  necessary  to  be 
brought  into  court  to  testify.'* 

This  proviso  extends  to  the  whole  section.  It  limits  the  powers 
previously  gmnted  to  the  courts,  because  it  specifies  a  case  in  which 
it  is  particularly  applicable  to  the  use  of  the  power  by  courts  —  where 
the  person  is  necessary  to  be  brought  into  court  to  testify.  That  con- 
struction cannot  be  a  fair  one  which  would  make  the  legislature  ex- 
cept firom  the  operation  of  a  proviso,  limiting  the  express  grant  of  a 
power,  the  whole  power  intended  to  be  granted. 

FVom  this  review  of  the  extent  of  the  power  of  awarding  writs  of 
habeas  corpus^  if  the  section  be  construed  in  its  restricted  sense ;  firom 
a  comparison  of  the  nature  of  the  writ  which  the  courts  of  the  Uni- 
t^  States  would,  on  that  view  of  the  subject,  be  enabled  to  issue ; 
firom  a  comparison  of  the  power  so  granted  with  the  other  parts  of 
the  section,  it  is  apparent  that  this  limited  sense  of  the  term  cannot 
be  that  which  was  contemplated  by  the  legislature. 

But  the  33d  section^  throws  much  light  upon  this  question.  It  con- 
tains these  words  :  ''  And  upon  all  arrests  in  criminal  cases,  bail  shall 
be  admitted,  except  where  the  punishment  may  be  death ;  in  which 
cases  it  shall  not  be  admitted  but  by  the  supreme  or  a  circuit  court, 
or  by  a  justice  of  the  supreme  court,  or  a  judge  of  a  district 
*  court  who  shall  exercise  their  discretion  therein,  regarding  [  ^  100  ] 
the  nature  and  circumstances  of  the  offence,  and  of  the  evi- 
dence, and  of  the  usages  of  law." 

The  appropriate  process  of  bringing  up  a  prisoner,  not  committed 
by  the  court  itself,  to  be  bailed,  is  by  the  writ  now  applied  for.  Of 
consequence,  a  court  possessing  the  power  to  bail  prisoners  not  com- 
mitted by  itself,  may  award  a  writ  of  habeas  corpus  for  the  exercise 
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of  that  power.  The  clause  under  consideration  obviously  proceeds 
on  the  supposition  that  this  power  was  previously  given,  and  is  ex- 
planatory of  the  14th  section. 

If,  by  the  8oun4  construction  of  the  act  of  congress,  the  power  to 
award  writs  of  habeas  corpus  in  order  to  examine  into  the  cause  of 
commitment  is  given  to  this  court,  it  remains  to  inquire  whether  this 
be  a  case  in  which  the  writ  ou^t  to  be  granted. 

The  only  objection  is,  that  the  commitment  has  been  made  by  a 
court  having  power  to  commit  and  to  baiL 

Against  this  objection  the  argument  from  the  bar  has  been  so  con- 
clusive that  nothing  can  be  added  to  it 

If,  then,  this  were  res  integra^  the  court  would  decide  in  favor  of 
the  motion.  But  the  question  is  considered  as  long  since  decided. 
The  case  of  Hamilton  is  expressly  in  point  in  all  its  parts ;  and  al- 
though the  question  of  jurisdiction  was  not  made  at  the  bar,  the  case 
was  several  days  under  advisement,  and  this  question  could  not  have 
escaped  the  attention  of  the  court  From  that  decision  the  court 
would  not  lightly  depart     United  States  v.  Hamilton,  3  DaU.  17. 

If  the  act  of  congress  gives  this  court  the  power  to  award  a  writ  of 
habeas  corptis  in  the  present  case,  it  remains  to  inquire  whether  that 
act  be  compatible  with  the  constitution. 

In  the  mandamus  case,  aimte^  voL  1,  p.  175,  Marbury  v.  Madison,  it 
was  decided  that  this  court  would  not  exercise  original  jurisdiction 
except  so  far  as  that  jurisdiction  was  given  by  the  constitu- 
[  *  101  ]  tion.  But  so  far  as  that  *case  has  distinguished  between 
original  and  appellate  jurisdiction,  that  which  the  court  is 
now  asked  to  exercise  is  clearly  appellate.  It  is  the  revision  of  a 
decision  of  an  inferior  court,  by  which  a  citizen  has  been  committed 
to  gaoL 

It  has  been  demonstrated  at  the  bar,  that  the  question  brought  for- 
ward on  a  habeas  corpus^  is  always  distinct  from  that  which  is  in- 
volved in  the  cause  itself.  The  question  whether  the  individual  shall 
be  imprisoned  is  always  distinct  from  the  question  whether  he  shall 
be  convicted  or  acquitted  of  the  charge  on  which  he  is  to  be  tried, 
and,  therefore,  these  questions  are  separated,  and  may  be  decided  in 
different  courts. 

The  decision  that  the  individual  shall  be  imprisoned  must  always 
precede  the  application  for  a  vmt  of  habeas  corpus^  and  this  writ 
must  always  be  for  the  purpose  of  revising  tjiat  decision,  and,  there- 
fore, appellate  in  its  nature. 

But  tliis  point  also  is  decided  in  Hamilton's  case  and  in  Burford's 
case. 

If  at  any  time  the  public  safety  should  require  the  suspension  of 
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the  pcywers  vested  by  this  act  in  the  courts  of  the  United  States,  it 
is  for  the  legislature  to  say  so. 

That  question  depends  on  political  considerations,  on  which  the 
legialatuie  is  to  decide.  Until  the  legislative  will  be  expressed,  this 
court  can  only  see  its  duty,  and  must  obey  the  laws. 

The  motion,  therefore,  must  be  granted. 

Johnson,  J.  In  this  case  I  have  the  misfortune  to  dissent  from  the 
majority  of  my  brethren.  As  it  is  a  case  of  much  interest,  I  feel  it 
incumbent  upon  me  to  assign  the  reasons  upon  which  I  adopt  the 
opinion  that  this  court  has  not  authority  to  issue  the  writ  of  habea$ 
corpus  now  moved  fcnr.  The  prisoners  are  in  confinement 
imder  a  commitment  ordered  by  the  superior  *  court  of  [  *  102  ] 
the  District  of  Ck)lumbia,  upon  a  charge  of  high  treason. 
This  motion  has  for  its  object  their  discharge  or  admission  to  bail, 
under  an  order  of  this  court,  as  circumstances  upon  investigation 
shall  appear  to  require.  The  attorney-general  having  submitted  the 
case  without  opposition,  I  will  briefly  notice  such  objections  as  occur 
to  my  mind  against  the  arguments  urged  by  the  counsel  for  the  pri- 
soners. 

Two  questions  were  presented  to  the  consideration  of  the  court 

Ist  Does  this  court  possess  the  power  generally  of  issuing  the  writ 
of  habeas  carpus  ? 

2d*  Does  it  retain  that  power  in  this  case  after  the  commitment  by 
the  district  court  of  Columbia? 

In  support  of  the  affirmative  of  the  first  of  these  questions,  two 
grounds  were  assunjed. 

1st.  That  the  power  to  issue  this  writ  was  necessarily  incident 
to  this  court,  as  the  supreme  tribunal  of  the  union. 

2dly.  That  it  is  given  by  statute,  and  the  right  to  if  has  been  re** 
cognized  by  precedent. 

On  the  first  of  these  questions  it  is  not  necessary  to  ponder  long ; 
this  court  has  uniformly  maintained  that  it  possesses  no  other  juris- 
diction or  power  than  what  is  given  it  by  the  constitution  and  laws 
of  the  United  States,  or  is  necessarily  incident  to  the  exercise  of  those 
expressly  given. 

Our  decision  must,  then,  rest  whelly  on  the  due  construction  of 
the  constitution  and  laws  of  the  Union,  and  the  effect  of  precedent,  a 
pubject  which  certainly  presents  much  scope  for  close  legal  inquiry, 
but  very  little  for  the  play  of  a  chastened  imagination. 

The  first  section  of  the  third  article  of  the  constitution  vests  the 
judicial  power  of  the  United  States  in  one  supreme  court, 
and  in  such  inferior  courts  as  the  congress  *may  from  time  [  *  108  ] 
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to  time  establish.     The  second  section  declares  the  extent  of  that 
power,  and  distinguishes  its  jurisdiction  into  original  and  appellate. 

The  original  jurisdiction  of  this  court  is  restricted  to  cases  affect- 
ing ambassadors  or  other  public  ministers,  and  consuls,  and  those  in 
which  a  State  shall  be  a  party.  In  all  other  cases  within  the  judicial 
powers  of  the  Union,  it  can  exercise  only  an  appellate  jurisdiction. 
The  former  it  possesses  independently  of  the  will  of  any  other  con- 
stituent branch  of  the  general  government  Without  a  violation  of 
the  constitution,  that  division  of  our  jurisdiction  can  neither  be  re- 
stricted or  extended.  In  the  latter  its  powers  are  subjected  to  the  will 
of  the  legislature  of  the  Union,  and  it  can  exercise  appellate  juris- 
diction in  no  case,  unless  expressly  authorized  to  do  so  by  the  laws 
of  congress.  If  I  understand  the  case  of  Marbury  v,  Madison,  it 
maintains  this  doctrine  in  its  full  extent.  I  cannot  see  how  it  could 
ever  have  been  controverted. 

It  is  incumbent,  then,  I  presume,  on  the  counsel,  in  order  to  main- 
tain their  motion,  to  prove  that  the  issuing  of  this  writ  is  an  act 
within  the  power  of  this  court  in  its  original  jurisdiction,  or  that,  in 
its  appellate  capacity,  the  power  is  expressly  given  by  the  laws  of 
congress. 

This  it  is  attempted  to  do,  by  the  fourteenth  and  thirty-third  sec- 
tions of  the  Judiciary  Act,  and  the  cases  of  Hamilton  and  Burford, 
which  occuired  in  this  court,  the  former  in  1795,  the  latter  in  1806. 

How  far  their  position  is  supported  by  that  act  and  those  cases, 
will  now  be  the  subject  of  my  inquiry. 

With  a  very  unnecessary  display  of  energy  and  pathos,  this  court 
has  been  imperatively  called  upon  to  extend  to  tlye  prisoners  the  bene- 
fit of  precedent.  I  am  far,  very  far,  from  denying  the  general  author- 
ity of  adjudications.  Uniformity  in  decisions  is  often  as  important 
as  their  abstract  justice.  But  I  deny  that  a  court  is  precluded  from 
the  right,  or  exempted  from  the  necessity,  of  examining  into 
[  *  104  ]  the  correctness  or  consistency  of  its  own  *  decisions,  or  those 
of  any  other  tribunal.  If  I  need  precedent  to  support  me 
in  this  doctrine,  I  will  cite  the  example  of  this  court,  which,  in  the  case 
of  The  United  States  v.  Moore,  February,  1805,  acknowledged  that 
in  the  case  of  The  United  States  v.  Sims,  February,  1803,  it  had 
exercised  a  jurisdiction  it  did  not  possess.  Strange  indeed  would  be 
the  doctrine,  that  an  inadvertency  once  committed  by  a  court  shall  * 
ever  after  impose  on  it  the  necessity  of  persisting  in  its  error.  A 
case  that  cannot  be  tested  by  principle  is  not  law,  and  in  a  thousand 
instances  have  such  cases  been  declared  so  by  courts  of  justice. 

The  claim  of  the  prisoners,  as  founded  on  precedent,  stands  thus : 
The  case  of  Hamilton  was  strikingly  similar  to  the  present.   The  pri- 
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Boner  had  been  committed  by  order  of  the  district  judge  on  a  charge 
of  high  treason.  A  writ  of  habeas  corpus  was  issued  by  the  supreme 
court,  and  the  prisoner  bailed  by  their  order.  The  case  of  Burford 
was  also  strictly  parallel  to  the  present ;  but  the  writ  in  the  latter 
case  having  been  issued  expressly  on  the  authority  of  the  former,  it 
is  presumed  that  it  gives  no  additional  force  to  the  claim  of  the  pri- 
soners, but  must  rest  on  the  strength  of  the  case  upon  which  the 
court  acted. 

It  appears  to  my  mind  that  the  case  of  Hamilton  bears  upon  the 
fence  of  it  evidence  of  its  being  entitled  to  little  consideration,  and 
that  the  authority  of  it  was  annihilated  by  the  very  able  decision  in 
Marbury  t;.  Madison.  In  this  case  it  was  decided  that  congress  could 
not  vest  in  the  supreme  court  any  original  powers  beyond  those  to 
which  this  court  is  restricted  by  the  constitution.  That  an  act  of 
congress  vesting  in  this  court  the  power  to  issue  a  writ  of  mandamus 
in  a  case  not  within  their  original  jurisdiction,  and  in  which  they 
were  not  called  upon  to  exercise  an  appellate  jurisdiction,  was  uncon* 
stitntional,  and  void.  In  the  case  of  Hamilton  the  court  does  not 
assign  the  reasons  on  which  it  founds  its  decision,  but  it  is  fair  to 
presume  that  they  adopted  the  idea  which  appears  to  have  been 
admitted  by  the  district  attorney  in  his  argument,  to  wit,  that  this 
court  possessed  a  concurrent  power  with  the  district  court  in  admit- 
ting to  bail.  Now  a  concurrent  power  in  such  a  case  must 
be  an  original  power,  •and  the  principle  in  Marbury  v.  Mad-  [  *  105  ] 
ison  applies  as  much  to  the  issuing  of  a  habeas  corpus  in  a 
case  of  treason,  as  to  the  issuing  of  a  mandamus  in  a  case  not  more 
remote  from  the  original  jurisdiction  of  this  court  Having  thus  dis- 
embarrassed the  question  from  the  effect  of  precedent,  I  proceed  to 
consider  the  construction  of  the  two  sections  of  the  Judiciary  Act 
above  referred  to. 

It  is  necessary  to  premise  that  the  case  of  treason  is  one  in  which 
this  court  possesses  neither  original  nor  appellate  jurisdiction.  The 
14th  section  of  the  Judiciary  Act,  so  far  as  it  has  relation  to  this  case, 
18  in  these  words :  •"  All  the  before-mentioned  courts  (of  which  this  is 
one)  of  the  United  States  shall  have  power  to  issue  writs  of  sdrefOf- 
eiaSj  habeas  corpus,  and  all  other  writs  not  specially  provided  for  by 
statute,  which  may  be  necessary  for  the  exercise  of  their  respective 
jurisdictions,  and  agreeable  to  the  principles  and  usages  of  law.'' 
I  do  not  think  it  material  to  the  opinion  I  entertain,  what  construction 
is  given  to  this  sentence.  If  the  power  to  issue  the  writs  of  scire  fa^ 
das  and  habeas  corpus  be  not  restricted  to  the  cases  within  the  origi- 
nal or  appellate  jurisdiction  of  this  cotirt,  the  case  of  Marbury  and' 
Madison  rejects  the  clause  as  unavailing ;  and  if  it  relate  only  to 


•4  SUPREME  COURT  OF  THE  UNITED   STATES. 


Ex  parte  BoUman  and  Ex  parte  Swartwoat    4  C. 


cases  within  their  jurisdiction,  it  does  not  extend  to  the  case  which 
is  now  moved  for.  But  it  is  impossible  to  give  a  sensible  constrac- 
tion  to  that  clause  without  taking  the  whole  together ;  it  consists  of 
but  one  sentence,  intimately  connected  throughout,  and  has  for  its 
object  the  creation  of  thbse  powers  which  probably  would  have  vested 
in  the  respective  courts  without  statutory  {revision,  as  incident  to  the 
exercise  of  their  jurisdiction.  To  give  to  this  clause  the  construction 
contended  for  by  counsel,  would  be  to  suppose  that  the  legislature 
would  commit  the  absurd  act  of  granting  the  powe;r  of  issuing  the 
writs  of  scire^facias  and  habeas  corpus^  without  an  object  or  end  to 
be  answered  by  them.  This  idea  is  not  a  little  supported  by  the 
next  succeeding  clause,  in  which  a  power  is  vested  in  the  individual 
judges  to  issue  the  writ  of  habeas  corpus^  expressly  for  the  purpose 
of  inquiring  into  the  cause  of  commitment  That  part  of  the  33d 
section  of  the  Judiciary  Act  which  relates  to  this  subject  is 
[  *  106  ]  in  the  following  words :  "  And  **  upon  aJ  airests  in  criminal 
cases,  bail  shall  be  admitted,  except  where  the  punishment 
]8  death,  in  which  cases  it  shall  not  be  admitted  but  by  the  supreme 
or  a  circuit  court,  or  by  a  justice  of  the  supreme  court,  or  a  judge  of 
a  district  court,  who  shall  exercise  their  discretion  therein,  regarding 
the  nature  and  circumstances  of  the  offence,  and  oi  the  evidence,  and 
usage  of  law.'' 

On  considering  this  act  it  cannot  be  denied  that  if  it  vests  any 

'  power  at  all,  it  is  an  original  power.    "  It  is  the  essential  criterion  of 

appellate  jurisdiction,  that  it  revises  and  corrects  the  proceedings  in  a 

cause  already  instituted."     I  quote  the  words  of  the  court  in  the  case 

of  Marbury  v.  Madison. 

And  so  far  is  this  clause  from  giving  a  power  to  revise  and  correct, 
that  it  actually  vests  in  the  district  judge  the  same  latitude  of  discre- 
tion by  the  same  words  that  it  communicates  to  this  court.  And 
without  derogating  from  a  respectability  which  I  must  feel  as  deep 
an  interest  in  maintaining  as  any  member  of  this  court,  I  must  be- 
lieve that  the  district  court,  or  any  individual  district  judge,  possesses 
the  same  power  to  revise  our  decision,  that  we  do  to  revise  theirs ; 
nay,  more,  for  the  powers  with  which  they  may  be  vested  are  not  so 
particularly  limited  and  divided  by  the  constitution  as  ours  are. 
ShouM  we  perform  an  act  which,  according  to  our  own  principle,  we 
cannot  be  vested  with  power  to  perform,  what  obligation  would  any 
other  court  or  judge  be  under  to  respect  that  act  ?  There  is  one  mode 
of  coni^taming  this  clause,  which  appears  to  me  to  remove  all  ambi- 
guity, sad  to  render  every  part  of  it  sensible  and  operative.  By  the 
oonsentof  his  sovereign,  a  foreign  minister  may  be  subjected  to  the 
laws  «f  <ke  State  near  which  he  resides.    This  court  may  then  bp 
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called  upon  to  exercise  an  original  criminal  jurisdiction.  If  the  power 
of  this  court  to  bail  be  confined  to  that  one  case,  reddendo  singula 
singvUsy  if  the  power  of  the  several  courts  and  individual  judges  be 
lefened  to  their  respective  jurisdictions,  all  clashing  and  interference 
of  pow^  ceases,  and  sufficient  means  of  ledress  are  still  held  out  to 
the  citizen,  if  de{Mdved  of  his  liberty ;  and  this  surely  must  have  been 
the  intention  of  the  legislature.  It  never  could  have  been 
contemplated  that  the  mandates  of  this  court  *  should  be  [  *  107  ] 
borne  to  the  extremitiefi  of  the  States,  to  convene  before  them 
every  prisoner  who  may  be  committed  under  the  authority  of  the 
general  government.  Let  it  be  remembered  that  I  am  not  disputing 
the  power  of  the  individual  judges  who  compose  this  court  to  issue 
the  writ  of  habeas  carpus*  This  application  is  not  made  to  us  as  at 
chambers,  but  to  us  as  holding  the  supreme  court  of  the  United 
States,  a  creature  of  the  constitution,  cuid  possessing  no  greater  capa« 
city  to  reoeive  jurisdiction  or  power  them  the  constitution  gives  it. 
We  may  in  our  individual  capacities,  or  in  omr  circuit  courts,  be  bus- 
eeptible  of  powers  merely  ministerial,  and  not  inconsistent  with  our 
judicial  characters,  for  on  that  point  the  constitution  has  left  much 
to  ooDstruction ;  and  on  such  an  application  the  only  doubt  that  could 
be  entertained  would  be,  whether  we  can  exercise  any  power  beyond 
the  limits  of  our  respective  circuits.  On  this  question  I  will  not  now 
give  an  opinion.     One  more  observation,  and  I  dismiss  the  subject. 

Id  the  case  of  Burford,  I  was  one  of  the  members  who  constituted 
the  court.  I  owe  it  to  my  own  consistency  to  declare  that  the  court 
were  then  apprized  of  my  objections  to  the  issuing  of  ihe  writ  of 
habeas  corpus.  I  did  not  then  comment  at  large  on  the  reasons  which 
influenced  my  oi»nion,  and  the  cause  was  this :  the  gentleman' who 
argued  iliat  cause  confined  himself  strictly  to  those  considerations 
which  ought  cJone  to  influence  the  decisions  of  this  court  No  po- 
pular obaervations  on  the  necessity  of  protecting  the  citizen  from  exe- 
cutive oppression,  no  animated  address  calculated  to  enlist  the  pas- 
sions or  prejudices  of  an  audience  in  defence  of  his  motion,  imposed 
on  me  the  necessity  of  vindicating  my  opinion.  I  submitted  in  silent 
deference  to  the  decision  of  my  brethren. 

In  this  case  I  feel  myself  much  relieved  from  the  painful  sensation 
resulting  ^m  the  necessity  of  dissenting  from  the  majority  of  the 
oourt|  in  being  supported  by  the  opinion  of  one  of  my  brethren,  who 
is  jHrevented  by  indisposition  from  attending. 

*  The  marshal  of  the  District  of  Columbia  having  returned  [  *  106  ] 
upon  the  habeas  corpus,  that  he  detained  the  prisoners  by 

of  ^e  beforenrecited  order  of  the  circuit  court  of  that  district 
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C.  Lee  now  moved  that  they  should  be  discharged ;  or  at  least  ad« 
mitted  to  baiL 

[  *  114  ]  *  Marshall,  C.  J.  I  understand  the  dear  opmion  of  the 
court  to  be,  (if  I  mistake  it  my  brethren  will  conect  me,) 
that  it  is  unimportant  whether  the*  commitment  be  regular  in  point 
of  form,  or  not ;  for  this  court,  having  gone  into  an  examination  of 
the  evidence  upon  which  the  commitment  was  grounded,  will  pro- 
ceed to  do  that  which  the  court  below  ought  to  have  done. 

[  *  135  ]      *  Marshall,  C.  J.,  delivered  the  opinion  of  the  court   ; 

The  prisoners  having  been  brought  before  this  court  on  a 
writ  of  habeas  carpus^  and  the  testimony  on  which  they  were  com- 
mitted having  been  fully  examined  and  attentively  considered,  the' 
court  is  now  to  declare  the  law  upon  tiieir  case. 

This  being  a  mere  inquiry,  which,  without  deciding  upon  guilt, 
precedes  the  institution  of  a  prosecution,  the  question  to  be  deter- 
mined is,  whether  the  accused  shall  be  discharged  or  held  to  trial ; 
and  if  the  latter,  in  what  place  they  are  to  be  tried,  and  whether  they 
shall  be  confined  or  admitted  to  baiL  ^  If,"  says  a  very  learned  and 
accurate  conunentator,  ^  upon  this  inquiry,  it  manifestly  appears  that 
no  such  crime  has  been  committed,  or  that  the  suspicion  entertained 
of  the  prisoner  was  wholly  groundless,  in  such  cases  only  is  it  lawful 
totally  to  discharge  him.  Otherwise  he  must  either  be  committed  to 
prbon  or  give  bail." 

The  specific  charge  brought  against  tiie  prisoners  b  treason  in  levy- 
ing war  against  the  United  States. 

As  there  is  no  crime  which  can  more  excite  and  agitate  the  pas- 
sions of  men  than  treason,  no  charge  demands  more  from  the  tribu- 
nal before  which  it  is  made  a  deliberate  and  temperate  inquiry* 
Whether  this  inquiry  be  directed  to  the  fact  or  to  the  law,  none  can 
be  more  solemn,  none  more  important  to  the  citizen  or  to  the  govern- 
ment ;  none  can  more  affect  the  safety  of  both. 

To  prevent  the  po^ibility  of  those  calamities  which  result 
[  *  126  ]  firom  the  extension  of  treason  to  offences  of  minor  *  import- 
ance, that  great  fundamental  law  which  defines  and  limits 
the  various  departments  of  our  government  has  given  a  rule  on  the 
subject  both  to  the  legislature  and  the  courts  of  America,  which 
neither  can  be  permitted  to  transcend. 

<<  Treason  against  the  United  States  shaU  consist  only  in  levying 
war  against  them,  or  in  adhering  to  their  enemies,  giving  them  aid 
and  comfort" 

To  constitute  that  specific  crime  for  which  the  prisoners  now  be- 
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fore  the  court  have  been  committed,  war  must  be  actually  levied 
against  the  United  States.  However  flagitious  may  be  the  crime  of 
conspiring  to  subvert  by  force  the  government  of  our  country,  such 
oonspuracy  is  not  treason.  To  conspire  to  levy  war,  anid  actually 
to  levy  war,  are  distinct  offences.  The  first  must  be  brought  into 
open  action  by  the  assemblage  of  men  for  a  purpose  treasonable  in 
itself^  or  the  fact  of  levying  war  cannot  have  been  committed.  So 
fiur  has  this  principle  been  carried,  that,  in  a  case  reported  by  Ventris, 
and  mentioned  in  some  modern  treatises  on  criminal  law,  it  has  been 
determined  that  the  actual  enlistment  of  men  to  serve  against  the 
government  does  not  amount  to  levying  war.  It  is  true  that  in  that 
case  the  soldiers  enlisted  were  to  serve  without  the  realm,  but  they 
were  enlisted  within  it,  and  if  the  enlistment  for  a  treasonable  pur- 
pose could  amount  to  levying  war,  then  war  had  been  actually  levied* 

It  is  not  the  intention  of  the  court  to  say  that  no  individual  can 
be  guilty  of  this  crime  who  has  not  appeared  in  arms  against  his 
country.  On  the  contrary,  if  war  be  actually  levied,  that  is,  if  a 
body  of  men  be  actually  assembled  for  the  purpose  of  effecting  by 
force  a  treasonable  purpose,  all  those  who  perform  any  part,  however 
minute,  or  however  remote  from  the  scene  of  action,  and  who  are 
actually  leagued  in  the  general  conspiracy,  are  to  be  considered  as 
traitors.  But  there  must  be  an  actual  assembling  of  men  for  the 
tzeasonable  purpose,  to  constitute  a  levying  of  war. 

Crimes  so  atrocious  as  those  which  have  for  their  object 
the  subversion  by  violence  of  those  laws  and  those  *  institu-  [  *  127  ] 
tions  which  have  been  ordained  in  order  to  secure  the  peace 
and  happiness  of  society,  are  not  to  escape  punishment  because  they 
have  not  ripened  into  treason.  The  wisdom  of  the  legislature  is 
competent  to  provide  for  the  case ;  and  the  framers  of  our  constitu- 
tion, who  not  only  defined  and  limited  the  crime,  but  with  jealous 
circumspection  attempted  to  protect  their  limitation  by  providing 
that  no  person  should  be  convicted  of  it,  unless  on  the  testimony  of 
two  witnesses  to  the  same  overt  act,  or  on  confession  in  open  court, 
must  have  conceived  it  more  safe  that  punishment  in  such  cases 
should  be  ordained  by  general  laws,  formed  upon  deliberation,  under 
the  influence  of  no  resentments,  and  without  knowing  on  whom  they 
vreie  to  operate,  than  that  it  should  be  inflicted  under  the  influence 
of  those  passions  which  the  occasion  seldom  fails  to  excite,  and 
which  a  flexible  definition  of  the  crime,  or  a  construction  which 
would  render  it  flexible,  might  bring  into  operation.  It  is,  therefore, 
m<nre  safe  as  well  as  more  consonant  to  the  principles  of  our  consti- 
tution, that  the  crime  of  treason  should  not  be  extended  by  con- 
•tmction  to  doubtful  cases ;  and  that  crimes  not  clearly  within  tho 
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constitutional  definition,  should  receive  such  punishment  as  the  legis- 
lature in  its  wisdom  may  provide. 

To  complete  the  crime  of  levying  wax  against  the  United  States, 
there  must  be  an  actual  assemblage  of  men  for  the  purpose  of  exe^ 
cuting  a  treasonable  design.  In  the  case  now  before  the  court,  a 
design  to  overturn  the  government  of  the  United  States  in  New 
Orleans  by  force,  would  have  been  unquestionably  a  design  which,  if 
carried  into  execution,  would  have  been  treason,  and  the  assemblage 
of  a  body  of  men  for  the  purpose  of  carrying  it  into  execution  would 
amount  to  levying  of  war  against  the  United  States ;  but  no  conspi* 
'  racy  for  this  object,  no  enlisting  of  men  to  effect  it,  would  be  an 
actual  levying  of  war. 

In  conformity  with  the  principles  now  laid  down,  have  been  the 
decisions  heretofore  made  by  the  judges  of  the  United  States. 
[  ^  128  ]  *  The  opinions  given  by  Judge  Paterson  and  Jadge  Iredell, 
in  cases  before  them,  imply  an  actual  assembling  of  men, 
though  they  rather  designed  to  remark  on  the  purpose  to  which  the 
force  was  to  be  applied  than  on  the  nature  of  the  force  itself.  Their 
opinions,  however,  contemplate  the  actual  employment  of  force. 

Judge  Chase,  in  the  trial  of  Fries,  was  more  explicit. 

He  stated  the  opinion  of  the  court  to  be,  <<  that  if  a  body  of  people 
conspire  and  meditate  an  insurrection  to  resist  or  oppose  the  execu- 
tion of  any  statute  of  the  United  States  by  force,  they  are  only 
guilty  of  a  high  misdemeanor ;  but  if  they  proceed  to  carry  such 
intention  into  execution  by  force,  that  they  are  guilty  of  the  treason 
of  levying  war ;  and  the  qtmrUum  of  the  force  employed  neither  les* 
sens  nor  increases  the  crime ;  whether  by  one  hundred,  or  one  thou- 
sand persons,  is  wholly  immaterial,"  "  The  court  are  of  opinion,'' 
continued  Judge  Cha^e,  on  that  occasion,  '<  that  a  combination  or 
conspiracy  to  levy  war  against  the  United  States  is  not  treason, 
unless  combined  with  an  attempt  to  carry  such  combination  or  con- 
spiracy into  execution ;  some  actual  force  or  violence  must  be  used 
in  pursuance  of  such  design  to  levy  war ;  but  it  is  altogether  imma- 
terial whether  the  force  used  is  sufficient  to  effectuate  the  object; 
any  force  connected  with  the  intention  will  constitute  the  crime  of 
levying  war." 

The  application  of  these  general  principles  to  the  particular  case 
before  the  court  will  depend  on  the  testimony  which  has  been  exhi- 
bited against  the  accused. 

The  first  deposition  to  be  considered  is  that  of  General  Eaton. 

This  gentleman  connects  in  one  statement  the  purport  of  numerous 

conversations  held  with  Colonel  Burr  throughout  the  last  winter.    In 

Hie  course  of  these  conversations  were  communicated  various  crimir 
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oal  projects  which  seem  to  have  been  revolving  in  the  mind  of  tbd 
{ffojcctor.  An  expedition  against  Mexico  seems  to  have  been  the 
first  and  most  matoreci  part  of  his  plan,  if  indeed  it  did  not 
constitute  a  distinct  and  separate  plan,  *  upon  the  success  {  *  129  ] 
of  which,  other  schemes  still  more  culpable,  but  not  yet  well 
digested,  might  depend.  Maps  and  other  information  preparatory 
to  its  execution,  and  which  would  rather  indicate  that  it  was  the 
immediate  object,  had  been  procured,  and  for  a  considerable  time, 
in  repeated  conversations,  the  whole  efforts  of  Colonel  Burr  were 
directed  to  prove  to  the  witness,  who  was  to  have  held  a  high  com- 
mand under  him,  the  practicability  of  the  enterprise,  and  in  explain- 
ing to  him  the  means  by  which  it  was  to  be  effected. 

This  deposition  exhibits  the  various  schemes  of  Colonel  Burr,  an<d 
its  materiality  depends  on  connecting  the  prisoners  at  the  bar  in  such 
of  those  schemes  as  were  treasonable.  For  this  purpose  the  affidavit 
of  General  Wilkinson,  comprehending  in  its  body  the  substance  of 
a  letter  £rom  Colonel  Burr,  has  been  offered,  and  was  received  by  the 
circuit  court.  To  the  admission  of  this  testimony  great  and  serious 
objections  have  been  made.  It  has  been  urged  that  it  is  a  voluntary 
or  rather  an  extrajudicial  affidavit,  made  before  a  person  not  appear* 
ing  to  be  a  magistrate,  and  contains  the  substance  only  of  a  letter, 
of  which  the  original  is  retained  by  the  person  who  made  the  affi- 
davit. 

The  objection  that  the  affidavit  is  extrajudicial  resolves  itself  into 
the  question  whether  one  magistrate  may  commit  on  an  affidavit 
taken  before  another  magistrate.  For  if  he  may,  an  affidavit  made 
as  the  fotmdation  of  a  commitment  ceases  to  be  extrajudicial,  and 
the  person  who  makes  it  would  be  ieis  liable  to  a  prosecution  for  pep* 
jury  as  if  the  warrant  of  commitment  had  been  issued  by  the  magis- 
trate before  whom  the  affidavit  was  made. 

To  decide  that  an  affidavit  made  before  one  magistrate  would  not 
justify  a  commitment  by  another,  might  in  many  cases  be  productive 
of  great  inconvenience,  and  does  not  appear  susceptible  of  abuse  if 
the  verity  of  the  certificate  be  established.  Such  an  affidavit  seems 
admissible  on  the  principle  that  before  the  accused  is  put  upon  his 
trial  all  the  proceedings  are  ex  parte.  The  court,  therefore,  oveimle 
this  objection. 

*  That  which  questions  the  character  of  the  person  who  [  *  130  ] 
has  on  this  occasion  administered  the  oath  is  next  to  be 
considered. 

The  certificate  firom  the  office  of  the  department  of  State  has  been 
deemed  insufficient  by  the  counsel  for  the  prisoners,  because  the  law 
does  not  require  the  appointment  of  magistrates  for  the  teiritory  of 
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New  Orleans  to  be  certified  to  that  office ;  becanse  the  certificate  is 
in  itself  informal,  and  because  it  does  not  appear  that  the  magis* 
trates  had  taken  the  oath  required  by  the  act  of  congress. 

The  first  of  these  objections  is  not  supported  by  the  law  of  the 
case,  and  the  second  may  be  so  readily  corrected,  that  the  court  has 
proceeded  to  consider  the  subject  as  if  it  were  corrected,  retaining, 
however,  any  final  decision,  if  against  the  prisoners,  until  the  cor- 
rection shall  be  made.  With  regard  to  the  third,  the  magistrate 
must  be  presumed  to  have  taken  the  requisite  oaths',  since  he  is  found 
acting  as  a  magistrate. 

On  the  admissibility  of  that  part  of  the  affidavit  which  purports  to 
be  as  near  the  substance  of  the  letter  from  Colonel  Burr  to  General 
Wilkinson  as  the  lajtter  could  interpret  it,  a  division  o£  opinion  has 
taken  place  in  the  court  Two  judges  are  of  opinion  that  as  such  tes- 
timony delivered  in  the  presence  of  the  prisoner  on  his  trial  would  be 
totally  inadmissible,  neither  can  it  be  considered  as  a  foundation  for 
a  commitment  Although  in  making  a  commitment  the  magistrate 
does  not  decide  on  the  guilt  of  the  prisoner,  yet  he  does  decide  on 
the  probable  cause,  and  a  long  and  painful  imprisonment  may  be  the 
consequence  of  his  decision.  This  probable  cause,  therefore,  ought 
to  be  proved  by  testimony  in  itself  legal,  and  which,  though  from  the 
nature  of  the  case  it  must  be  ex  parte,  ought  in  most  other  respects 
to  be  such  as  a  court  and  jury  might  hear. 

Two  judges  are  of  opinion  that  in  this  incipient  stage  of  the 

prosecution,  an  affidavit  stating  the  general  purport  of  a  letter  may 

'  be  read,  particularly  where  the  person  in  possession  of  it  is 

f  *  131  ]  at  too  great  a  distance  to  admit  of  its  *  being  obtained,  and 

that  a  commitment  may  be  founded  on  it 

Under  this  embarrassment  it  was  deemed  necessary  to  look  into 
the  affidavit  for  the  purpose  of  discovering  whether,  if  admitted,  it 
contains  matter  which  would  justify  the  commitment  of  the  prison- 
ers at  the  bar  on  the  charge  of  treason. 

That  the  letter  from  CoL  Burr  to  Qeneral  Wilkinson  relates  to  a 
military  enterprise  meditated  by  the  former,  has  not  been  questioned. 
If  this  enterprise  was  against  Mexico,  it  would  amount  to  a  high 
misdemeanor;  if  against  any  of  the  territories  of  the  United  States, 
or  if  in  its  progress  the  subversion  of  the  government  of  the  United 
States  in  any  of  their  territories  was  a  mean  clearly  and  necessarily 
to  be  employed,  if  such  mean  formed  a  substantive  part  of  the  plan, 
the  assemblage  of  a  body  of  men  to  effect  it  would  be  levying  war 
against  the  United  States. 

The  letter  is  in  language  which  furnishes  no  distinct  view  of  the  de- 
sign of  the  writer.    The  cooperation,  however,  which  is  stated  to  have 
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been  aecnied,  points  stron^y  to  some  expedition  against  the  tern- 
tones  of  Spain.  Aiter  making  these  general  statements,  the  writer 
becomes  rather  more  explicit,  and  says,  '<  Burr's  plan  of  operations  is 
to  move  down  rapidly  from  the  falls  on  the  15th  of  November  with 
the  first  500  or  1,000  men  in  light  boats  now  constnicting  for  that 
purpose,  to  be  at  Natchez  between  the  5th  and  15th  of  December, 
there  to  meet  Wilkinson ;  then  to  determine  whether  it  will  be  expe- 
dient in  the  first  instance  to  seize  on,  or  to  pass  by  Baton  Rouge. 
The  people  of  the  country  to  which  we  are  going  are  prepared  to  re- 
ceive us.  Their  agents  now  with  Burr  say  that  if  we  will  protect 
their  religion,  and  will  not  subject  them  to  a  foreign  power,  in  three 
weeks  all  will  be  settled." 

There  is  no  expression  in  these  sentences  which  would  justify  a 
suspicion  that  any  territory  of  the  United  States  was  the  object  of 
the  expedition. 

*  For  what  purpose  seize  on  Baton  Rouge ;  why  engage  [  *  132  ] 
Spain  against  this  enterprise,  if  it  was  designed  against  the 
United  States  ? 

^  The  people  of  the  country  to  which  we  are  going  are  prepared 
to  receive  us."  This  language  is  peculiarly  appropriate  to  a  foreign 
country.  It  will  not  be  contended  that  tiie  terms  would  be  inap- 
plicable to  a  territory  of  the  United  States,  but  other  terms  would 
more  aptly  convey  the  idea,  and  Burr  seems  to  consider  himself  as 
giving  information  of  which  Wilkinson  was  not  possessed.  When  it 
is  recollected  that  he  was  the  governor  of  a  territory  adjoining  that 
which  must  have  been  threatened,  if  a  territory  of  the  United  States 
was  threatened,  and  that  he  commanded  the  army,  a  part  of  which 
was  stationed  in  that  territory,  the  probability  that  the  information 
communicated  related  to  a  foreign  country,  it  must  be  admitted,  gains 
strength. 

^  Their  agents  now  vdth  Burr  say,  that  if  we  will  protect  their  re- 
ligion, and  will  not  subject  them  to  a  foreign  power,  in  three  weeks 
all  will  be  settled." 

This  is  apparently  the  language  of  a  people  who,  firom  the  contem- 
plated change  in  their  political  situation,  feared  for  their  religioui 
and  feared  that  they  would  be  made  the  subjects  of  a  foreign  power. 

That  the  Mexicans  should  entertain  these  apprehensions  was  na^^ 
tural,  and  would  readily  be  believed.  They  were,  if  the  representa* 
tion  made  of  their  dispositions  be  correct,  about  to  place  themselves 
much  in  the  power  of  men  who  professed  a  different  faith  from  theirs, 
and  who,  by  making  them  dependent  on  England  or  the  United 
States,  would  subject  them  to  a  foreign  power. 

That  the  people  of  New  Orleans,  as  a  people,  if  really  engaged  in 

4* 
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in  the  conspiracy,  should  feel  the  same  apprehensions,  and  require  as- 
surances on  the  same  points,  is  by  no  means  so  obvious. 

There  certainly  is  not  in  the  letter  delivered  to  General  Wilkinson, 
so  far  as  the  letter  is  laid  before  the  court,  one  syllable 
[  *  133  ]  which  has  a  necessary  or  a  natural  reference  *to  an  enter- 
prise against  any  territory  of  the  United  States. 

That  the  bearer  of  this  letter  must  be  considered  as  acquainted 
with  its  contents,  is  not  to  be  controverted.  The  letter  and  his 
own  declarations  evince  the  fact.  After  stating  himself  to  have 
passed  through  New  York,  and  the  western  States  and  territo- 
ries, without  insinuating  that  he  had  performed  on  his  route  any  act 
whatever  which  was  connected  with  the  enterprise,  he  states  their 
object  to  be,  "  to  carry  an  expedition  to  the  Mexican  provinces." 

This  statement  may  be  considered  as  explanatory  of  the  letter  of 
Col.  Burr,  if  the  expressions  of  that  letter  could  be  thought  ambiguous. 

But  there  are  other  declarations  made  by  Mr.  Swartwout,  which 
constitute  the  difficulty  of  this  case.  On  an  inquiry  from  General  Wil- 
kinson, he  said,  "  this  territory  would  be  revolutionized  where  the 
people  were  ready  to  join  them,  and  that  there  would  be  some  seiz- 
ing he  supposed,  at  New  Orleans." 

If  these  words  import  that  the  goverzuBent  established  by  the  Uni- 
ted States  in  any  of  its  territories,  was  to  be  revolutionized  by  force, 
although  merely  as  a  step  to,  or  a  mean  of  executing  some  greater 
projects,  the  design  was  unquestionably  treasonable,  and  any  assem- 
blage of  men  for  that  purpose  would  amount  to  a  levying  of  war. 
But  on  the  import  of  the  words  a  difference  of  opinion  exists.  Some 
of  the  judges  suppose  they  refer  to  the  territory  against  which  the 
expedition  was  intended ;  others  to  that  in  which  the  conversation 
was  held.  Some  consider  the  words,  if  even  applicable  to  a  territory 
of  the  United  States,  as  alluding  to  a  revolution  to  be  effected  by  the 
people,  rather  than  by  the  party  conducted  by  CoL  Burr. 

But  whether  this  treasonable  intention  be  really  imputable  to  the 
plan  or  not,  it  is  admitted  that  it  must  have  been  carried 
[  *  134  ]  into  execution  by  an  open  assemblage  of  *  men  for  that  pur- 
pose, previous  to  the  arrest  of  the  prisoner,  in  order  to  con- 
summate the  crime  as  to  him ;  and  a  majority  of  the  court  is  of 
opinion  that  the  conversation  of  Mr.  Swartwout  affords  no  suffi- 
cient proof  of  such  assembling. 

The  prisoner  stated  that  <<  Col  Burr,  with  the  support  of  a  power- 
ful association  extending  from  New  York  to  New  Orleans,  was  levy- 
ing an  armed  body  of  7,000  men  from  the  State  of  New  York  and 
the  western  States  and  territories,  with  a  view  to  carry  an  expedition 
to  the  Mexican  territories." 
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That  the  association^  whateyer  may  be  its  purpose,  is  not  treasoni 
has  been  already  stated.  That  levying  an  army  may  or  may  not  be 
treason,  and  that  this  depends  on  the  intention  with  which  it  is 
levied,  and  on  the  point  to  which  the  parties  have  advanced,  has  been 
also  stated.  The  mere  enlisting  of  men,  without  assembling  them, 
is  not  levying  war.  The  question,  then,  is  whether  this  evidence 
proves  Col.  Burr  to  have  advanced  so  far  in  levying  an  army  as  act- 
ually to  have  assembled  them. 

It  is  argued  that  since  it  cannot  be  necessary  that  the  whole  7,000 
men  should  have  assembled,  their  commencing  their  march  by  de- 
tachments to  the  place  of  rendezvous  must  be  sufficient  to  constitute 
the  crime. 

This  position  is  correct,  with  some  qualification.  It  cannot  be  ne- 
eessary  that  the  whole  army  should  assemble,  and  that  the  various 
parts  which  are  to  compose  it  should  have  combined.  But  it  is  ne- 
cessary that  there  should  be  an  actual  assemblage,  and,  therefore,  the 
evidence  should  make  the  fact  unequivocaL 

The  travelling  of  individuals  to  the  place  of  rendezvous  would 
perhaps  not  be  sufficient.  This  would  be  an  equivocal  act,  and  has 
no  warlike  appearance.  The  meeting  of  particular  bodies  of  men, 
and  their  marching  from  places  of  partial  to  a  place  of  general  rendez- 
Tous,  would  be  such  an  assemblage. 

The  particular  words  used  by  Mr.  Swartwout  are,  that 
CoL  Burr  «  was  levying  an  armed  body  of  7,000  men.'*  •  If  [  *  135  ] 
the  term  levying,  in  this  place,  imports  that  they  were  as- 
sembled, then  such  fact  would  amount,  if  the  intention  be  against 
the  United  States,  to  levying  war.  If  it  barely  imports  that  he  was 
enlisting  or  engaging  them  in  his  service,  the  fact  would  not  amount 
to  levying  war. 

It  is  thought  sufficiently  apparent  that  the  latter  is  the  sense  in 
which  the  term  was  used.  The  fact  alluded  to,  if  taken  in  the  for- 
mer sense,  is  of  a  nature  so  to  force  itself  upon  the  public  view,  that 
if  the  army  had  then  actually  assembled,  either  together  or  in  detach- 
ments, some  evidence  of  such  assembling  would  have  been  laid  before 
the  court 

The  words  used  by  the  prisoner  in  reference  to  seizing  at  New  Or- 
leans, and  borrowing  perhaps  by  force  from  the  bank,  though  indicat- 
ing a  design  to  rob,  and  consequently  importing  a  high  offence,  do  not 
designate  the  specific  crime  of  levying  war  against  the  United  States. 

It  is,  therefore,  the  opinion  of  a  majority  of  the^  court,  that  in  the 
case  of  Samuel  Swartwout  there  is  not  sufficient  evidence  of  his  levy- 
ing war  against  the  United  States  to  justify  his  commitment  on  the 
charge  of  treason. 
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Against  Erick  Boliman  there  is  still  less  testimony.  Nothing  has 
been  said  by  him  to  support  the  charge  that  the  enterprise  in  which 
he  was  engaged  had  any  other  object  than  was  stated  in  the  letter  of 
Ck)L  Burr.  Against  him,  therefore,  there  is  no  evidence  to  support  a 
charge  of  treason. 

That  both  of  the  prisoners  were  engaged  in  a  most  culpable  en- 
terprise against  the  dominions  of  a  power  at  peace  with  the  United 
States,  those  who  admit  the  affidavit  of  Greneral  Wilidnson  cannot 
doubt.  But  that  no  part  of  this  crime  was  committed  in  the  District 
of  Columbia  is  apparent.     It  is,  therefore,  the  unanimous  opinion  of 

the  court  that  they  cannot  be  tried  in  this  district. 
[  *  136  ]  *  The  law  read  on  the  part  of  the  prosecution  is  understood 
to  apply  only  to  offences  committed  on  the  high  stos,  or  in 
any  river,  haven,  basin,  or  bay,  not  within  the  jurisdiction  of  any 
particular  state.  In  those  cases  there  is  no  court  which  has  parti- 
cular cognizance  of  the  crime,  and,  therefore,  the  place  in  which  the 
criminal  shall  be  apprehended,  or,  if  he  be  apprehended  where  no 
court  has  exclufive  jurisdiction,  that  to  which  he  shall  be  first  brought, 
is  substituted  for  the  place  in  which  the  offence  was  committed. 

But  in  this  case,  a  tribunal  for  the  trial  of  the  offence,  wherever  it 
may  have  been  committed,  had  been  provided  by  congress ;  and  at 
the  place  where  the  prisoners  were  seized  by  the  authority  of  the 
ex>mmander  in  chief,  there  existed  such  a  tribunal  It  would,  too,  be 
extremely  dangerous  to  say,  that  because  the  prisoners  were  appre- 
hended, not  by  a  civil  magistrate,  but  by  the  military  power,  there 
could  be  given  by  law  a  right  to  try  the  persons  so  seized  in  any 
place  which  the  general  might  select,  and  to  which  he  might  direct 
them  to  be  carried. 

The  act  of  congress  which  the  prisoners  are  supposed  to  have  vio- 
lated, describes  as  offenders  those  who  begin  or  set  on  foot,  or  pro- 
vide, or  prepare,  the  means  for  any  military  expedition  or  enterprise 
to  be  carried  on  from  thence  against  the  dominions  of  a  foreign  prince 
or  state,  with  whom  the' United  States  are  at  peace. 

Th^re  is  a  want  of  precision  in  the  description  of  the  offence  which 
might  produce  some  difficulty  in  deciding  what  cases  would  come 
within  it.  But  several  other  questions  arise  which  a  court  consisting 
of  four  judges  finds  itself  unable  to  decide,  and,  therefore,  as  the 
crime  with  which  the  prisoners  stand  charged  has  not  been  commit- 
ted, the  court  can  only  direct  them  to  be  discharged.  This  is  done 
with  the  less  reluctance  because  the  discharge  does  not  acquit  them 
firom  the  offence  which  there  is  probable  cause  for  supposing  they 
have  committed,  and  if  those  whose  duty  it  is  to  protect  the 
nation,  by  prosecuting  offenders  against  the   laws,   shall  suppose 
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•  Uioee  who  have  been  charged  with  treason  to  be  proper  [  •  137  J 
objects  tot  punishment,  ihey  will,  when  possessed  of  less 
exceptionable 'testimony,  and  when  able  to  say  at  what  place  the 
offence  has  been  committed,  institute  firesh  proceedings  against  them. 

7  W.  S8;8  p.  19S;  7  P.  668;  14  P.  614;  5  H.  176;  7  H.  1;  14  H.  103;  18  H.  807; 

4Wal.2;  6  Wal.  818. 


Skillebn's  Executors  v*  Mat's  Executors*  ^ 

4  C.  137. 

If  te  obligee  of  a  bond  obtain  titles  in  his  own  name  for  pan  of  the  lands,  the  assignment 
of  which  to  the  obligor  was  the  consideration  of  the  bond,  and  suffer  the  titles  to  the  resi- 
due of  the  lands  to  be  lost  by  the  non-payment  of  taxes,  a  court  of  equity  will  not  lend  iti 
to  carry  into  effect  a  judgment  at  law  upon  the  bond.  '^ 


Error  to  the  district  court  of  the  United  States  for  the  district  of 
Kentucky,  in  chancery. 

The  facts  of  the  case,  as  they  appear  upon  the  record,  are  as  fol- 
lows: 

Skillem  put  into  the  hands  of  Richard  May  several  land-warrants 
to  locate  in  Kentucky,  under  an  agreement  that  May  should  have 
half  the  land  for  locating  the  whole,  who  accordingly  located  the 
quantity  of  2,500  acres  in  the  name  of  Skillern,  but  not  to  his  satis* 
faction,  and  the  matter  was  not  settled  between  them  at  the  time  of 
Bobert  May's  death,  when  his  interest  in  the  lands  so  located  de- 
scended to  his  son,  John  May,  the  defendants'  testator.  Skillern 
afterwards  came  to  an  agreement  with  John  May,  on  the  6th  of  March, 
1785,  by  which  Skillern  was  to  assign  to  John  May,  one  military  war- 
rant for  200  acres  of  land,  and  all  the  treasury  warrants  located  in  the 
name  of  Skillem  with  the  entries  and  locations  made  thereon,  which 
assignment  was  on  the  same  day  executed,  but  never  lodged  in  the 
land-office,  or  the  office  of  the  surveyor  of  the  county  where  the  lands 
were  situated.  In  consideration  of  this  assignment,  and  in  full  of  all 
demands  by  Skillern  against  the  representatives  of  Robert  May's 
estate,  John  May  gave  to  Skillem  a  bond,  dated  March  6th,  1785,  to 
csonvey  to  Skillem  1,000  acres  of  the  land  to  which  Robert  May  was 
entitled  at  his  death,  and  which  remained  unsurveyed,  to  be 
chosen  by  SkiUem  before  the  15th  of  June,  1786.  *  It  was  [  *  138  ] 
also  agreed  bv  another  writing  of  the  same  date,  that  if 
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Skillem  would  give  up  the  bond  for  1,000  acres,  John  May  should 
convey  to  him  1,100  acres  of  other  land  described  in  the  writing,  and 
Bkillern  was  to  make  his  election  of  the  one  or  the  other  before  the 
1st  of  October,  1786.  This  last  agreement  was  afterwards  cancelled, 
and  a  bond  in  lieu  thereof  given  by  John  May  to  Skillem,  dated  Oc- 
tober the  9th,  1787,  to  convey  to  the  latter  on  or  before  the  1st  of  De- 
cember, 1788,  <^  eleven  hundred  acres  of  first  rate  elk-horn  land,  well 
watered,  and  lying  within  ten  miles  of  Lexington." 

Skillern,  notwithstanding  the  assignment  of  his  military  and  trea- 
sury warrants  to  John  May,  afterwards  obtained  patents  thereon  for 
1,050.  acres,  of  the  value  of  ^4,416.66. 

There  was  no  evidence  that  Skillem  ever  oflfered  to  convey  those 
lands  to  May,  or  his  representatives. 

The  bond  of  6th  of  March,  1785,  and  that  of  the  9th  of  October, 
1787,  were  both  fraudulently  placed  by  Skillern  in  the  hands  of  his 
agent,  for  the  purpose  of  enforcing  payment  of  both.  The  agent, 
supposing  both  bonds  to  be  due,  entered  into  an  agreement  with 
John  May's  executors,  the  present  defendants,  for  the  discharge  of 
the  bond  of  6th  of  March,  1785,  and  the  same  was  given  up  by  Skil- 
lern's  agent  to  the  defendants,  with  a  receipt  thereon.  But  the  agent 
finding  afterwards  that  the  bond  of  6th  of  March,  1785,  was  vacated 
by  that  of  the  9th  of  October,  1787,  refused  to  carry  that  agreement 
into  effect,  but  brought  an  action  of  covenant  upon  the  condition  of 
the  last-mentioned  bond,  and  recovered  damages  to  the  amount  of 
(8,433.33. 

John  May  devised  his  lands  to  his  executors  for  the  payment  of  his 

debts,  and  this  bill  was  brought  by  Skillern  in  his  lifetime,  to  subject 

the  same  to  the  payment  of  the  judgment  recovered  at  law.   Pending 

this  suit  in  chancery,  Skillern  died,  leaving  infant  heirs,  and  the  suit 

was  revived  in  the  name  of  his  executors.     Sixty  acres,  part  of  the 

1,050  acres,  had  been  sold  for  the  payment  of  the  State  tax 

[  *  139  ]  due  from  Skillern,  *  and  the  two  tracts  of  300  and  250  acres 

had  been  sold  for  the  direct  tax  due  to  the  United  States, 

but  were  redeemed  by  the  purchaser  of  the  60  cu^res. 

After  the  filing  of  this  bill,  and  after  the  death  of  Skillem,  John 
May's  executors  filed  a  cross  bill  against  Skillern's  executors,  and  it 
was  agreed  that  both  suits  should  be  tried  at  the  same  time. 

The  court  below  decreed  a  perpetual  injunction  as  to  ^4,416.66, 
part  of  the  judgment  at  law,  the  same  being  the  value  of  the  1,050 
acres  patented  in  the  name  of  Skillern,  and  decreed  payment  of  the 
residue  out  of  the  real  estate  of  John  May,  unless  it  should  be  others 
wise  paid,  by  a  day  named  in  the  decree. 

Both  parties  sued  out  their  writ  of  error. 
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jS  C^ai/f  for  Skillem's  executors. 
C  Lee^  for  May's  executors. 

•  This  Court  gave  no  other  opinion  in  this  case  than  is  [  *  140  ] 
expressed  in  the  following  decree : 

"  It  is  the  opinion  of  the  court  that  G.  Skillern,  by  acquiring  to  him- 
self the  legal  estate  to  1,050  acres  of  land,  the  equitable  right  to  which 
he  had  transferred  to  John  May,  on  the  6th  of  March)  1785,  (and  hav- 
ing never  conveyed  or  offered  to  convey  the  said  lands  to  May,  or  to 
his  legal  representatives,)  and  it  appearing  that  at  the  time  of  the 
decrees  rendered  in  these  causes,  certain  parts  of  the  said  entries  to 
which  Skillern  had  thus  acquired  the  legal  title,  and  which  constitut- 
ed a  part  of  the  consideration  of  the  bond  on  which  the  judgment  at 
law  was  entered,  had  been  lost  in  consequence  of  the  neglect  of  Skil- 
lern to  pay  the  taxes  aue  taereon,  the  con^plaira^^s  below  in  the  ori- 
ginal suit  were  not  entitled  to  the  aid  of  a  court  of  equity 
to  enforce  •the  execution  of  the  obligation  of  the  9th  of  [  ^141  ] 
October,  1787,  or  to  obtain  satisfaction  of  the  judgment  at 
law  founded  thereon. 

^'  It  is  therefore  decreed  and  ordered,  that  the  decree  of  the  district 
court  rendered  in  the  original  cause  be  reversed  and  annuUed  with 
costs ;  and  this  court  doth  remand  the  same  to  the  said  district  court 
for  further  proceedings  to  be  had  therein,  in  order  that  an  equal  and 
just  partition  of  the  2,500  acres  of  land  mentioned  in  the  said  assign- 
ment  of  the  6th  of  March,  1785,  be  made  between  the  legal  represent- 
atives of  the  said  George  Skillern  and  the  said  John  Mayj^ 

^  And  as  to  so  much  of  the  decree  in  the  cross  suit  as  enjoins 
$4,416.66,  part  of  the  judgment  at  law,  this  court  doth  affirm  the 
same ;  and  as  to  the  residue  of  the  said  decree,  it  is  decreed  and  or- 
dered, that  the  same  be  reversed  and  annulled,  with  costs ;  and  this 
court,  proceeding  to  give  such  decree  in  the  said  cross  suit  as  the  said 
district  court  ought  to  have  given,  it  is  further  decreed  and  ordered, 
that  the  judgment  at  common  law  mentioned  in  the  said  bill  be  per^ 
petually  enjoined." 

6  C.  S67. 
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To  chugs  one  who  indorses  a  promissory  note  for  the  accommodation  of  the  maker,  a  de- 
mand on  the  maker  and  notice  to  the  indorser  are  necessary. 

Error  to  the  circuit  court  for  the  District  of  Columbia.     The  ques* 
tion,  raised  and  decided,  appears  in  the  opinion  of  the  court 
The  case  is  sufficiently  stated  in  the  opinion. 

HdrpeTy  for  the  plaintiff 

MdsoUj  for  the  defendant. 

[  •  153  ]      •  Marshall,  C.  J.,  delivered  the  opinion  of  the  court. 

The  material  question  in  this  case  is,  whether  a  person 
who  indorses  a  promissory  note  for  the  accommodation  of  the  draw- 
er, be  discharged  from  the  responsibility  which  the  indorsement  cre- 
ates, by  the  failure  of  the  holder  to  demand  payment  of  the  maker  in 
the  usual  time,  and  to  give  notice  to  the  indorsor  that  the  note  is  not 
paid. 

That  by  the  general  rule  of  law,  the  omission  to  demand  payment 
from  the  maker  when  the  note  becomes  payable,  and  to  give  notice 
to  the  indorsor  that  payment  has  been  refused,  discharges 
[  *  154  ]  the  indorsor,  is  admitted ;  *  but  from  this  general  rule  of 
law  exceptions  exist,  and  the  counsel  for  the  defendants 
in  error  contend,  that  the  case  stated  is  comprehended  in  one  of  these 
exceptions. 

It  is  laid  down  as  an  exception  to  the  general  rule,  in  its  applica- 
tion to  bills  of  exchange,  that  if  the  drawer  has  no  effects  in  the  hands 
of  the  drawee,  notice  of  the  dishonor  of  the  bill  may  be  dispensed 
with,  and  the  case  of  an  indorsor  of  a  promissory  note  for  the  accom- 
modation of  the  maker,  is  said  to  come  within  the  same  reason  and 
the  same  law. 

The  correctness  of  this  position  will  be  best  tested  by  considering 
the  reason  of  the  rule,  and  the  reason  for  the  exception. 

Why  is  it  that  notice  must  immediately  be  given  to  the  drawer 
that  his  bill  is  dishonored  by  the  drawee  ?  It  is  because  he  is  pre- 
sumed to  have  effects  in  the  hands  of  the  drawee,  in  consequence  of 
which  the  drawee  ought  to  pay  the  bill,  and  that  he  may  sustain  an 
injury,  by  acting  on  the  presumption  that  the  bill  is  actually  paid. 
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The  law  requires  thk  notice,  not  merely  as  an  indemnity  against  aot* 
nal  injury,  but  as  a  security  against  a  possible  injury,  which  may  re» 
suit  from  the  laches  of  tiie  holder  of  the  bill  To  this  security,  then 
it  would  seem,  the  drawer  ought  to  remain  entitled,  unless  his  case 
be  such  as  to  take  him  out  of  the  reason  of  the  rule. 

A  drawer  who  has  no  effects  in  the  hands  of  the  drawee,,is  said  to 
be  without  the  reason  of  the  rule,  and,  therefore,  to  form  an  exception 
to  it 

This  has  been  laid  down  in  the  books  as  a  positive  qualification  of 
the  rule,  but  has  seldom  been  so  laid  down,  except  in  cases  where,  in 
point  of  fact,  the  drawer  had  no  right  to  expect  that  his  bill  would  be 
honored,  and  could  sustain  no  injury  by  the  neglect  of  the  hold^,  to 
giye  notice  of  its  being  dishonored.  In  reason  it  would  seem,  that 
in  such  cases  only,  can  the  exception  be  admitted,  and  that  the  ne* 
oessity  of  notice  ought  to  be  dispensed  with,  only  in  those 
cases  where  *  notice  must  be  unnecessary,  or  immaterial  to  [  *  155  ] 
the  drawer. 

The  reasoning  of  the  judges,  in  most  of  the  cases  which  have  be^ii 
cited,  would  seem  to  warrant  this  restriction  of  the  exception. 

The  c€L8e  of  Bickerdike  v.  BoUman,  1  T.  R.  405,  was  a  biU  drawn 
by  a  debtor  on  his  creditor,  without  a  single  accompanying  circum- 
stance, which  could  raise  an  expectation  that  the  bill  would  be  ac- 
cepted or  paid.  Notice  in  this  case  was  declared  to  be  unnecessary. 
Justice  Ashhurst  gives  as  a  reason  for  this  opinion,  that  the  drawing 
was  in  itself  a  fraud.  This  reason  must  be  considered  as  additional 
to  the  general  ground,  on  which  the  case  was  placed  in  the  argument, 
whibh  was,  that  the  want  of  notice  could  not  possibly  affect  the  draw- 
er. The  particular  reason  given  by  Justice  Ashhurst  for  his  opinion, 
is  clearly  inapplicable  to  any  case  in  which  the  drawer  was  justified 
in  drawing. 

Into  the  opinion  of  Justice  BuUer,  some  general  reasoning  is  intro- 
duced, fit>m  which  it  is  fairly  deducible  that  he  considered  the  drawer 
as  having  no  right  to  expect  that  the  bill  would  be  paid,  and  as  being 
liable  to  no  injury  from  the  want  of  notice,  and  that  these  were  the 
true  grounds  of  the  exception. 

He  says,  ^^  If  it  be  proved  on  the  part  of  the  plaintiff,  tiiat  from  the 
time  the  biU  was  drawn  till  the  time  it  became  due,  the  drawee  never 
had  any  effects  of  the  drawer  in  Ms  hands,  I  think  notice  to  the  drawer 
is  not  necessary ;  for  he  must  know  whether  he  had  effects  in  the  hands 
of  the  drawee  or  not ;  and  if  he  had  none,  he  had  no  right  to  draw  upon 
him  and  to  expect  payment  from  him ;  nor  can  he  be  injured  by  the  non- 
payment of  the  bill,  or  the  want  of  notice  that  it  has  been  dishonored.'** 

These  observations  were,  in  fact,  applicable  to  the  case,  for  the  draw* 

▼OL.   II.  5 


A 


M  SUPREME  COURT  OF  THE  UNITED  STATES. 


French's  Exerarrix  v.  The  Baiilt  of  Colambia.    4  C. 


flV  was  the  debtor  of  the  drawee,  and  had  no  right  to  draw  the  bill| 

nor  reason  to  expect  that  it  would  be  accepted. 
[  *  156  ]      *  This  piinci{de  was  recognized  in  Goodall  et  al.  v.  Dollji 
1  T.  R.  712,  in  which  the  same  idea,  so  far  as  respects  the 
impossibility  of  injury  to  the  drawer,  was  repeated. 

This  point  came  on  again  to  be  considered  in  the  case  of  Rogers  v. 
Stephens,  2  T.  R.  713,  in  which,  as  between  the  drawer  and  drawee 
there  was  no  pretext  of  a  right  to  draw.  It  was  said  that  a  third  per* 
son  had  stated  himself  to  have  funds  in  the  hands  of  the  drawee ; 
that  the  bill  was  really  drawn  on  the  credit  of  those  fiands,  and  that 
loss  had  been  actually  sustained  from  the  want  of  notice.  But  these 
fects  formed  no  part  of  the  case.  If  they  had,  it  is  apparent  that,  in  the 
opinions  of  Loxd  Kenyon  and  Justice  Grose,  they  would  have  been 
decisive  in  fietvor  of  the  necessity  of  notice,  unless  that  necessity  had 
been  dispensed  with  by  the  subsequent  conduct  of  the  drawer.  Lord 
Kenyon  states  the  reason  why  notice  need  not  be  given  to  the  person 
who  draws  without  funds  in  the  hands  of  the  drawee  to  be,  '<  because 
the  drawer  must  know  that  he  had  no  right  to  draw  on  the  drawee.'' 
The  opinions  of  Lord  Kenyon  and  Justice  Grose  in  this  respeoti 
though  not  assented  to,  were  not  controverted  by  Justice  Ashhurst. 

The  decision  in  Rogers  v.  Stephens,  2  T.  R.  713,  was  made  on  the 
authority  of  Bickerdike  v.  BoUman. 

It  would  seem  to  be  the  fair  construction  of  these  cases,  that  a  peip* 
son  having  a  right  to  draw  in  consequence  of  engagements  between 
himself  and  the  drawee,  or  in  consequence  of  consignments  made  to 
tbe  drawee,  or  from  any  other  caui^,  ought  to  be  considered  as  draw- 
ing upon  funds  in  the  hands  of  the  drawee,  and,  therefore,  as  not  dom- 
ing within  the  exception  to  tibe  general  rule. 

The  transaction  cannot  be  denominated  a  fraud,  for  in  such  case  it 
is  a  fair  conmiercial  transaction. 

Neitiier  can  it  be  truly  said  that  he  had  no  right  to  expect  his  biU 
would  be  paid,  for  a  person  authorised  to  draw  must  expect  his  draft 

will  be  honored. 
[  *  157         *  Neither  can  it  be  said  that  he  has  virtual  notice  of  the 
protest,  and  that  actual  notice  is  useless,  and  the  want  of  it 
can  do  him  no  injury ;  for  this  is  only  true  n^en  at  the  time  of  draw- 
ing the  drawer  has  no  reason  to  expect  that  his  bill  will  be  paid. 

A  person  having  a  right  to  draw,  and  a  frdr  right  to  expect  that  his 
bill  will  be  honored,  would  not  come  within  the  reason  of  the  excep- 
tioB,  and,  therefore,  it  may  well  be  contended,  ought  not  to  be  brought 
within  the  exception  itseUl 

This  doctrine  appears  to  be  contradicted  in  the  case  of  Walwyn  v 
Bt  Quintan,  1  Bos.  &  PuL  659. 
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la  that  case  the  bill  was  drawn  to  aocommodate  the  indoraor,  who 

had  {xrevioiuJy  placed  securities,  on  which  he  wished  to  raise  money, 

in  the  hands  of  the  acceptor ;  but  the  drawer  had  no  efiects  in  his 

'  hands.    It  was  determined  that,  in  this  case,  notice  to  the  drawer 

was  unnecessary. 

If  this  determination  should  be  considered  without  examining  the 
reasoning  on  which  it  was  founded,  the  reader  would  conclude  that 
the  single  circumstance  of  drawing  without  funds  in  the  hands  of  the 
drawee  belonging  to  the  drawer,  subjected  him,  without  notice,  to  the 
payment  of  his  biU,  if  dishonored,  at  any  period  of  time  when  not 
barred  by  the  act  of  limitations ;  and  that  no  demonstration  of  his 
perfect  right  to  draw,  or  of  the  loss  to  which  the  want  of  notice  had 
expoBed  him^  could  relieve  him  from  the  claim  of  the  holder  of  the 
biU.  For  in  this  case,  the  drawee  having  accepted  on  funds,  the 
drawer  had  a  right  to  expect  that  the  bill  would  be  paid,  could  not 
be  chargeable  with  fraud  in  drawing,  nor  required  to  prepare  other 
funds  to  prevent  the  disgrace  and  injury  of  his  bill's  being  dishonored, 
or  to  take  measures  to  secure  himself  against  the  acceptor  or  indorsor. 
He  does  not  appear  to  have  come  within  any  one  reason  assigned  in 
Uie  cases  of  Bickerdike  v,  Bollman,  or  of  Rogers  v.  Stephens,  for  the 
exception  stated  in  those  cases  to  the  general  rule. 

*  This  induces  the  necessity  of  examining  with  particular  [  *158  ] 
attention  the  reasons  given  by  the  judge,  which  must  be 
considered  as  explanatory  of  the  decision. 

In  delivering  the  opinion  of  the  court,  Lord  Chief  Justice  Eyre 
said,  <'  The  true  fact  is,  that  this  was  the  acceptor's  bill,  and  not  the 
drawer's."  "  The  transaction  in  this  case  was  a  mode  by  which  the 
acceptor  advanced  a  sum  of  money  to  the  payee,  and  the  drawer 
was  a  mere  instrument  of  the  acceptor."  ^^  It  seems  dear,  that 
notice  can  be  of  no  use  to  him,  his  situation  being  this,  that  if  the 
acceptor  do  not  pay,  he  must,  and  may  then,  and  not  till  then,  resort 
to  the  acceptor  to  be  reimbursed.  Notice,  theref<»e,  can  amount  to 
nothing,  for  his  situation  cannot  be  changed." 

It  is  observable  that  the  principle  supposed  to  be  laid  down  in  the 
cases  previously  adjudged  as  constituting  the  reason  for  the  exception 
is  here  expressly  recognized,  and  forms  the  great  and  operative 
motive  for  the  judgment  of  the  court  It  is,  that  notice  could  be  of 
no  use,  that  the  drawer  could  not  avail  himself  of  it,  that  he  could 
take  no  step  which  would  in  any  manner  change  his  situation,  that 
he  could  have  no  recourse  against  the  acceptor  until  he  paid  the 
bilL 

In  no  case  is  the  reason  of  the  exception  more  explicitly  given, 
and  the  only  difficulty  is  to  apply  the  reasoning  to  the  facts  as 
leported. 
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"  The  court  seems  to  have  supposed,  that  since  the  drawer  could 
not  maintain  an  action  against  the  acceptor  until  he  had  taken  up 
the  bill,  that  it  was  perfectly  useless  to  enable  him,  by  proper  notice, 
to  employ  those  other  various  means  which  he  might  have  taken  to 
secure  himself.  Such  is  not  the  reasoning  of  the  judges  in  the  cases 
previously  decided ;  and  this  reasoning  certainly  would  not  be  per^ 
mitted  to  apply  to  an  indorsor  who  had  given  value  for  the  bill,  not 
knowing  that  it  was  drawn,  without  funds  in  the  hands  of  the 
drawee.     Yet  he  would  be  unable  to  recover  from  the  drawer,  until 

he  had  taken  up  the  bilL 
[  *159  ]  *  If  an  action  could  not  have  been  maintained,  might  not 
the  drawer  have  effects  of  the  drawee  in  his  hands  which 
he  might  retain ;  or  might  not  various  other  means  of  saving  himself 
be  neglected,  in  consequence  of  the  opinion  that  the  bill  would  be 
paid  ?  If  this  might  be,  how  can  it  be  true  that  notice  can  be  of  no 
use  to  him  ? 

K  the  fact  even  be  that  the  drawer  could  only  sue  the  acceptor  in 
such  a  case  as  this,  after  having  himself  discharged  the  bill,  still  he 
ought  to  have  notice,  that  he  might  immediately  take  it  up  for  the 
purpose  of  proceeding  against  the  acceptor. 

The  reasoning  of  Lord  Chief  Justice  Eyre,  to  be  perfectiy  con- 
sistent with  itself  and  with  the  principles  laid  down  in  previous 
decisions,  would  seem  to  be  predicated  on  an  understanding  on  the 
part  of  the  drawer  when  the  bill  was  drawn,  that  it  was  not  to  be 
paid  by  the  acceptor ;  or  on  the  idea  that  a  bill  drawn  without  funds 
is  not  a  commercial  transaction,  and  not  subject  to  commercial 
rules. 

The  presmnptions  are  rendered  the  stronger  from  the  cases  after^ 
wards  stated,  in  which  a  drawer  without  fiinds  in  the  hands  of  his 
drawee  would  still  be  entitied  to  notice.  These  are  <<  acceptances  on 
the  faith  of  consignments  from  the  drawer  not  come  to  hand,''  and 
^  acceptances  on  the  ground  of  fair  mercantile  agreement;''  to  which, 
he  says,  may  possibly  be  added  many  others. 

If  the  exception  admits  of  these  exceptions  and  of  many  others, 
it  would  be  difficult  to  apply  it  to  any  case  of  a  fair  transaction* 
where  the  drawer  had  really  a  right  to  draw,  unless  it  be  supposed 
not  to  be  governed  by  the  law  merchant. 

The  judge  next  proceeds  to  describe  the  case  in  which  notice  is 
not  requisite. 

He  says,  ^  Where  the  drawer  has  no  effects,  and  has  no  fair  pre- 
tence for  drawing,  or  where  he  draws  without  effects  in- 
[  *160  ]  tended  to  be  applied  in  payment,  and  only  *for  the  purpose 
of  raising  money  by  discount  for  himself,  and  d  fortiori  for 
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fhe  acceptor,  it  is  fidrly  dedncible  from  the  cases  that  notice  need 
not  be  given.''  ^ 

It  is  not  only  necessary  that  the  drawer  should  have  no  effects,  but 
also  that  he  should  have  no  fair  pretence  for  drawing.  Now  he  may 
have  a  fair  pretence,  as  in  the  case  of  a  ^<  fair  mercantile  agreement," 
without  having  any  funds  in  the  hands  of  the  drawee,  which  notice 
of  non-acceptance  of  the  bill  might  enable  him  to  withdraw ;  and 
yet  in  such  case  it  would  appear,  from  the  language  of  the  court, 
that  notice  could  not  be  dispensed  with. 

"  Where  he  draws  only  for  the  purpose  of  raising  money  by  dis- 
count for  himself,  and  d  fortiori  for  the  acceptor,"  notice  need  not  be 
given. 

Where  he  draws  solely  for  the  purpose  of  raising  money  by  dis- 
count for  himself,  he  expects  to  pay  the  bill,  and  there  is  no  person 
to  whom  he  can  resort  for  repayment.  There  is  no  person  on  whom 
he  can  have  a  legal  or  an  equitable  demand,  in  consequence  of  the 
non-payment  of  the  bill.  But  how  can  the  same  reasoning  be  said 
to  apply  d  fortiori  to  the  case  of  the  bill  being  drawn  for  the  use 
of  the  acceptor?  In  such  case  the  relative  situation  of  the  par- 
ties must  be  substantially  the  same  as  if  the  money  raised  on 
the  bill  for  the  acceptor,  were  funds  of  the  drawer  in  his  hands, 
on  which  the  bill  was  drawn.  Every  motive  for  requiring  notice 
of  non-payment,  in  the  case  of  a  bill  drawn  upon  funds,  except 
that  which  results  from  a  right  to  claim  those  funds  by  a  suit, 
would  apply  to  a  bill  drawn  to  raise  money  for  the  acceptor,  un- 
less it  was  understood  at  the  time  that  the  acceptor  was  not  to  pay 
ihebilL 

The  case  of  Walwyn  v.  St.  Quintin,  then,  can  only  be  supported 
on  the  idea  of  an  understanding  that  the  drawee  was  not  to  pay 
the  biU,  or  that  a  bill,  drawn,  not  in  the  usual  course  of  business,  is 
a  transaction  to  which  commercial  rules  do  not  apply. 

•  In  the  case  of  Whitfield  v.  Savage,  (2  Bos.  &  Pull.  [  *  161  ] 
277,)  the  drawer  had  funds  in  the  hands  of  the  acceptor, 
and  the  decision  turned  upon  that  point 

The  reasoning  on  the  cases  of  protested  bills  has  been  gone  into 
the  more  at  large,  because  it  has  been  considered  as  applicable  to 
promissory  notes  indorsed  under  the  statute  of  Anne,  which  is  ad- 
mitted to  be  in  force  in  Maryland. 

The  indorser  has  been  considered  as  the  drawer,  and  the  maker 
of  the  note  as  the  acceptor ;  and  in  all  cases  of  an  indorsement  for 
accommodation,  the  indorser  is  likened  to  a  drawer  without  funds  in 
the  hands  of  the  acceptor. 

Where  the  money  raised  upon  the  note  is  received  by  the  indo]fser» 

•6 
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80  that  the  note  is  discounted,  in  truth,  for  his  accommodation,  not 
for  that  of  the  maker,  he  is  unquestionably  without  funds  in  the 
hands  of  the  acceptor,  must  expect  to  pay  the  note  himself^  and  can- 
not require  notice  of  its  non-payment  by  the  maker.  But  the  same 
reasons  do  not  appear  to  exist  where  the  note  has  been  discounted 
for  the  maker.  In  that  case  the  funds  which  represent  the  note  axe 
in  the  hands  of  the  maker,  or,  to  use  the  language  applicable  to  bills, 
in  the  hands  of  the  acceptor,  before  the  draft  becomes  payable ;  the 
drawer  had  a  right  to  draw,  and  had  a  right  to  expect  that  his  bill 
would  be  paid.  Upon  principles  of  reason  and  of  justice,  then,  it 
would  seem  that  notice  of  non-payment  could  be  as  little  dispensed 
with  in  this  case,  as  if  he  had  himself  paid  the  money  to  the  maker 
of  the  note,  and  then  received  it  from  the  bank,  or  as  if  the  note  had 
been  given  him  for  a  previous  debt,  and  had  been  discounted  for  his 
own  use. 

Notice  of  non-payment  by  the  maker  is  necessary,  because  the 
undertaking  of  the  indorser  is  conditional ;  and  wherever,  in  fact,  the 
transaction  is  such  that  the  maker  of  the  note  ought  in  justice  to 
pay  it,  and  is  bound  ultimately  to  make  it  good,  it  would  seem 
reasonable  that  payment  should  be  demanded  from  him,  and  that 
reasonable  notice  of  non-payment  should  be  given  to  the  in- 
dorser. 
[  *  162  ]  *  If,  however,  the  course  of  decisions  be  otherwise,  the 
indorser  of  a  note  for  the  accommodation  of  tiie  maker 
must  come  within  the  exception  which  dispenses  with  notice  in  his 
case. 

The  cases  which  have  been  adjudged  in  England  on  promissory 
notes,  are  anterior,  in  point  of  time,  to  the  cases  of  Walwyn  v.  St. 
Quintin,  and  of  Whitfield  t;.  Savage. 

The  first  which  has  been  cited  is  De  Berdt  v.  Atkinson,  (2  H.  B. 
336.)  This  note  was  indorsed  for  the  accommodation  of  the  maker, 
the  indorser  well  knowing  at  the  time  that  the  maker  was  insolvent. 
Four  judges  who  tried  the  cause  were  unanimously  of  opinion,  that 
want  of  notice  did  not  discharge  the  indorser.  The  opinion  of  the 
chief  justice  was  founded  on  the  known  insolvency  of  the  maker, 
and  the  consequent  impossibility  that  loss  could  be  sustained  by  the 
indorser  from  want  of  notice.  The  opinion  of  Justice  BuUer  was 
founded  on  the  circumstance  that  the  note  was  indorsed  for  the 
acconunodation  of  the  drawer.  He  states  explicitly,  that  the  general 
rule  is  only  applicable  to  fair  transactions,  and  by  fair  transactions 
he  means  ^  bills  or  notes  given  for  value  in  the  ordinary  course  of 
trade." 

Justices  Heath  and  Booke,  accorded  in  the  decision,  but  wliether 
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for  the  leasons  asaigned  by  the  chief  justicei  or  for  those  aacugned 
by  Justice  Boiler,  or  for  both,  does  not  appear. 

The  same  point  came  on  to  be  considered  in  the  case  of  Nicholson 
▼.  Gonthit,  (2  H.  B.,  609*) 

This  was  a  strong  case,  because  the  indorsement  was  made  in 
consequence  of  a  previous  engagement  on  the  part  of  the  indorser  to 
guarantee  the  payment  of  a  debt  due  firom  the  maker  of  the  note,  who 
appears,  firom  the  transaction,  to  have  been  in  bad  circvunstanoes  at 
the  time,  and  who  became  insolvent  before  the  note  was  payable 
From  his  connection  with  the  maker,  and  firom  other  circumstances^ 
the  indorser  must  have  known  that  the  maker  would  not 
pay  the  note,  and  it  was  the  *  understanding  of  all  parties  [  *  163  ] 
that  it  should  be  paid  by  the  indorser. 

The  justice  of  the  case  was  said  to  be  clearly  in  favor  of  the  plain* 
tiS^  and  under  an  impression  that  the  want  of  notice  in  this  case 
could  not  injure  the  plaintiff,  the  lord  chief  justice  had  at  the  trial, 
instructed  the  jury  that  it  was  unnecessary,  and  indeed  that  it  might 
be  considered  as  received  by  anticipation. 

In  this  case  the  note  was  not  made  merely  to  raise  money,  but 
was  made  to  pay  a  debt  The  indorser,  however,  gave  no  value  for 
it,  and,  if  likened  to  the  drawer  of  a  bill  of  exchange,  he  had  drawn 
without  fonds  in  the  hands  of  the  acceptor,  and  vnih  a  knowledge 
that  the  acceptor  would  not  pay  the  bilL 

But  in  the  argument  in  favor  of  a  new  trial,  the  counsel  contended 
that  the  law  upon  a  promissory  note  was  different,  in  this  respect, 
from  the  law  on  a  biU  of  exchange,  and  though  notice  of  the  dishonor 
of  a  bill  drawn  without  funds  in  the  hands  of  the  drawee  need  not  be 
given,  yet  the  rule  in  the  case  of  promissory  notes  is  totally  different| 
and  notice  must  in  all  cases  be  given  to  the  indorser. 

In  delivering  the  opinion  of  the  court.  Lord  Chief  Justice  Eyre 
assented  to  this  distinction,  and  admitted  the  rule  with  respect  to 
notice  to  the  indorser  to  be  as  stated.  He,  therefore,  reversed  his  own 
decision  at  ndsi  prius^  and  granted  a  new  .trial  upon  the  strict  law, 
contrary  to  his  ideas  of  the  justice  of  the  case. 

Heatii  and  Rooke,  concurred  in  this  opinion.  Buller  was  not 
present,  and,  reasoning  firom  his  opinion  in  the  case  of  De  Berdt  v 
Atkinson,  it  is  probable  be  would  not  have  concurred  in  the  decision 
of  tiiis  case. 

However,  then,  the  law  may  be  with  regard  to  the  drawer  of  a  bill 
of  exchange  who  firom  other  circumstances  may  fairly  draw,  but  who 
baa  no  effects  in  the  hands  of  the  drawer,  it  seems  settled  in  England, 
by  the  case  of  Nicholson  v.  Grouthit,  that  the  law  with  re- 
gard to  a  promissory  note  is  different,  and  that,  if  in  ?  any  [  *  164  ] 
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case  where  the  note  is  made  for  the  benefit  of  the  maker,  notice  to 
the  indorser  can  be  dispensed  with,  it  is  only  in  the  case  of  an  insol- 
vency known  at  the  time  of  indorsement. 

In  point  of  reason,  justice,  and  the  nature  of  the  undertaking,  there 
IB  no  case  in  which  the  indorser  is  better  entitled  to  demand  strict 
notice  than  in  the  case  of  an  indorsement  for  accommodation,  the 
maker  having  received  the  value. 

This  court  is  of  opinion  that  the  circuit  court  erred  in  directing  the 
jury  that  the  lackes  of  the  plaintiiis,  in  failing  to  demand  payment  of 
the  maker  of  the  note,  and  to  give  notice  of  non-payment  to  the  in- 
dorser, did  not  deprive  the  plaintiffs  of  their  remedy  against  the 
indorser,  and  therefore,  the  judgment  rendered  in  this  case  is  reversedi 
and  the  cause  remanded  for  further  trial  A  new  trial,  with  instruc- 
tions, &c 

Judgment  reversed. 

6  0.  49 ;  10  P.  578. 


HoPKxsx  t^.  Bell. 

4  C.  164. 

This  case  was  again  certified  firom  the  circuit  court  for  the  district 
of  Virginia. 

It  appeared  upon  the  trial,  in  addition  to  the  facts  stated  in  the 
former  report  of  the  case,^  that  Andrew  Johnston,  one  of  the  partners 
of  the  house,  trading  under  the  firm  of  Alexander  Spiers,  John  Bow- 
man, &  Co.,  of  whom  the  plaintiff  is  the  surviving  partner,  came  to 
this  country  after  the  treaty  of  peace,  in  1783,  namely,  in  the  spring 
of  1784,  and  died  here  in  1785,  but  that  no  other  partner  of  the  firm 
has  been  in  this  country  at  any  time  since  the  treaty  of  peace. 

[  *  165  ]  *  The  Court  ordered  it  to  be  certified  as  their  opinion 
that,  under  all  the  circumstances  stated,  the  act  of  UmitaF 
tions  of  Virginia  was  not  a  bar  to  the  plaintiff's  demand  on  the  note 
of  21st  August,  1772. 

*  8  C.  454. 
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HioKB  et  aL  v.  BoesRS. 

4  C.  165. 
Ill  Vermont,  tenants  in  common  may  join  in  an  action  of  ejectment 

Certificate  of  a  division  of  opinion  of  the  judges  of  the  ciicoit 
court  of  the  United  States  for  the  district  of  Vermont,  upon  the  ques- 
tion  whether  the  plaintiffs,  as  devisees  of  a  tract  of  land,  '<  to  be 
equally  divided  between  them/'  could  maintain  ejectment  jointly. 

Bradley f  for  the  plaintiflk 

*  The  Court  decided  that  the  action  was  well  brought,  [  *  166  ] 
and  that  the  will  ought  to  be  received  in  evidence  to  sup- 
port the  declaration. 


The  United  States  v.  Zebvlon  Cantril.      [  *  167  ] 

4  C.  167. 

In  this  case  it  was  decided  that  the  act  of  June  27, 1798,  (1  Stats. 
at  Laj^e,  573  J  was  so  repugnant  as  to  be  insuflS^cient  to  support  an 
indictment.^ 


*  Sthrbbhlbt  &  Obannon  i;.  The  United  Stages.    [  *  169  ] 

4  C.  169 

A  ooDeetor  of  the  reyenoe  of  the  United  States  has  no  anthoritj  to  receive  dnties  after  hit 
removal  from  office,  thongh  thej  became  payable  while  he  was  in  office. 

Error  to  the  district  court  of  the  United  States  for  the  district  of 
Kentucky,  in  an  action  of  debt  on  the  official  bond  of  a  collector  of 


>  The  Act  of  Febroaiy  24, 1807,  (2  Stats,  at  Large,  428,)  was  passed  to  remedy  tho 
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the  revenue  arising  from  stills,  &c.  The  question  raised  by  the  bill 
of  exceptions  was  whether  the  collector  was  bound  to  account  for 
duties  which  were  outstanding  and  nnpaidi  when  he  was  removed 
from  office* 

H,  MarshaMj  for  the  plaintiff. 

Bodnepy  attorney-general,  for  the  United  States. 

[  *  171  ]  *  Marshall,  C.  J.,  delivered  the  unanimous  opinion  of  the 
court,  that  the  power  of  the  officer  to  collect  the  outstand- 
ing duties  ceased  upon  his  removal  from  office,  and  devolved  upon 
his  successor.  A  contrary  construction  would  be  extremely  injurious 
to  the  revenues  of  the  United  States,  and  could  not  have  been  in- 
tended by  the  legislature. 

The  officer  can  only  be  liable  to  pay  over  the  money  he  has  col- 
lected, unless  he  is  charged  with  a  neglect  of  duty  in  not  collecting. 

In  the  present  case  the  breach  assigned  is  for  not  paying,  and  no 
breach  is  assigned  in  not  collecting,  the  duties.  The  bill  of  excep- 
tions shows  that  the  defendant  Sthreshley  had  paid  over  and  ac- 
counted for  all  the  duties  he  had  collected. 

Judgment  reversed. 


I  *  172  ]  *  HuMPHRET  Mabshall  and  Wifb  v.  James  Cmutnu 

4  C.  17S. 

If  Uie  monnmeiits  called  for  in  a  deed  are  nnoertain,  Uie  connes  and  distanoei  may  identify 
them,  or  may  dispense  with  the  necessity  of  identifying  some  of  them,  by  rendering  the 
whole  description,  taken  together,  soflBldently  certain. 

The  complainants  filed  their  bill  in  the  district  court  of  the 
United  States  for  the  district  of  Kentucky,  complaining  that  the 
defendant  had  obtained  an  elder  patent  for  land  covered  by  the  com* 
plainants'  elder  entry,  and  praying  for  a  conveyance  of  the  legal 
titie. 

The  only  question  was,  whether  the  entry,  under  which  the  com- 
plainants claim,  described  the  land  with  sufficient  certainty.  It  was 
in  these  words :  '<  Number  two  hundred  and  forty-one,  Thomas  Mar- 
shall enters  two  thousand  acres  of  land  on  part  of  a  military  wairanti 
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Dumber  one  thousand  three  htindred  and  forty-nine,  beginning  on  the 
bank  of  Green  river  two  hundred  poles  above  a  beech  tree  marked 
D.  Li.|  standing  on  the  bank  of  the  river,  a  few  poles  below  the  month 
of  a  branch,  and  a  small  distance  above  the  place  csdled  Glover's} 
upon  the  opposjite  side  of  the  river,  thence  running  south  seventy-five 
degrees  east,  one  thousand  poles,  thence  north,  twenty-five  degrees 
west,  and  firom  the  beginning  up  the  meanders  of  the  river,  and  bind^ 
ing  thereon  so  far  that  a  line  parallel  to  the  first  shall  include  the 
quantity.  Entered  August  the  sixth,  one  thousand  seven  hundred 
and  eighty-four." 

The  material  facts  found  by  the  jury,  according  to  the  practice  of 
KentQcky,  were,  that  the  complainants'  entry  was  made  on  the  6th 
of  August,  1784,  and  the  defendant's  on  the  day  following.  That 
the  defendant's  patent  bears  date  on  the  14th  of  June,  1787,  and  the 
complainants'  patent  on  the  3d  of  June,  1796,  and  that  both  patents 
include  part  of  the  same  land.  That  the  Green  river,  and  the  place 
called  Glovelr's,  were  notorious  by  those  names  before,  and  at  the 
time  of  the  complainants'  entry.  That  the  watercourse  delineated 
on  the  plat,  by  the  name  of  Big  Branch,  is  a  branch  running 
*into  Green  river,  596  poles  above  the  place  called  Glover's,  [  *  173  ] 
and  on  the  opposite  side  of  the  river,  and  existed  at  the  time 
of  the  entry.  That  the  beech  tree  represented  in  the  plat,  stands  on 
the  bank  of  Green  river,  18  poles  below  the  mouth  of  the  Big 
Branch,  ^  and  is  a  very  conspicuous  tree ;  and  that  the  letters  D.  L., 
were  marked  at  or  near  said  tree,  upon  a  beech,  about  November  or 
December,  one  thousand  seven  hundred  and  eighty-three ; "  that  the 
beginning  comer  of  the  complainants'  survey  is  on  the  bank  of  Green 
met  200  poles  next  above  the  said  beech  tree,  marked  on  the  plat 
That  two  other  watercourses  empty  into  the  Green  river ;  one  called 
Clover-lick  creek,  below  the  Big  Branch,  and  nearer  to  Glover's ;  the 
other  called  Embro's  Spring  Bnmch,  above  the  Big  Branch ;  both  of 
which  are  laid  down  on  the  connected  plat.  The  jury  also  found 
there  is  a  small  branch  or  drain  about  250  yards  long,  running  all 
the  year,  between  Clover-lick  creek  and  the  lower  line  of  the  plain* 
ti&'  survey,  besides  those  represented  on  the  plat.  That  beech 
abounds  all  along  the  bank  of  Green  river,  opposite  to  Glover's 
Station,  and  for  a  considerable  distance  below  and  above,  except 
inunediately  above  and  below  the  mouth  of  the  small  branch  or  drain, 
and  that  there  was  no  proof  that  there  was  any  beech  tree  marked 
D.  Ii.  standing  on  the  6th  of  August,  1784,  (the  date  of  the  com- 
plainants' entry,)  upon  the  bank  of  Green  river  a  few  poles  below 
tbe  mouth  of  a  branch,  as  described  in  the  complainants'  entry. 
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[  *  175  ]      *  jEC  Marshall  for  complainant 
SL  Clay  J  for  defendant. 

Johnson,  J.,  delivered  the  opinion  of  the  court 

In  the  argument  of  counsel  in  this  case,  the  only  point  which  has 
been  thought  necessary  to  dwell  upon,  is  the  legal  certainty  of  the 
complainants'  entry.  Pursuing  the  principle  that  a  plaintiff  must 
recover  upon  the  strength  of  his  own  title,  and  not  on  the  weakness 
of  his  adversary's,  the  defendant  has  not  entered  into  any  discussion 
relative  to  the  sufficiency  of  his  claim  to  the  land  in  question.  The 
circumstances  constituting  what  in  the  courts  of  Kentucky  are  deno- 
minated the  calls  of  the  complainants'  entry,  are  Glover's  station, 
Green  river,  a  marked  tree  on  the  bank  of  the  river,  and  a  branch 
emptying  itself  into  the  river.  The  two  former  are  notorious,  and 
the  inquiry  is,  can  the  others  be  sufficiently  ascertained  with  relation 
to  them.  "We  are  of  opinion  that  they  can.  The  only 
[  •  176  ]  objection  that  can  be  made  to  the  *  identity  of  the  tree  and 
branch  with  relation  to  which  the  complainants  have  made 
their  survey,  and  the  actual  distance  of  those  objects  above  Glover's 
station,  the  uncertainty  attendant  upon  calling  for  a  tr^e  of  which  a 
large  number  grow  along  the  banks  of  the  river,  and  the  existence  of 
another  stream  emptying  itself  into  the  same  river  near  to  Glover's 
station,  and  which  it  is  contended  will  answer  the  call. 

These  difficulties,  we  are  of  opinion,  are  all  removed  by  consider- 
ing the  courses  called  for  by  the  complainants  with  relation  to  the 
courses  of  the  river. 

Above  Glover's  station,  and  until  you  reach  the  bend  of  the  river 
above  which  the  complainants'  entry  is  surveyed,  the  course  of  the 
river  is  east  and  west  It  there  assumes  a  different  direction,  and  its 
course  is  north  and  south.  By  surveying  the  entry  at  the  point 
where  the  complainants  have  located  their  land,  it  assumes  a  shape 
adapted  to  the  course  of  the  river.  At  any  point  below  where  it  is 
situated,  and  until  you  reach  the  place  called  Glover's  station,  it  is 
impossible  that  it  can  be  located.  This  circumstance  is  sufficient,  in 
our  opinion,  to  establish  the  branch  which  was  called  for,  as  it  is  the 
first  you  meet  with  above  the  bend ;  and  when  that  is  ascertained, 
there  is  no  longer  any  difficulty  in  locating  the  complainants'  land. 

The  jury  find  that  the  tree  called  for  is  very  conspicuous,  and  that 
previous  to  the  date  of  the  complainants'  entry  a  tree  very  near  the 
spot  where  that  is  situated  was  marked  D.  L.  Although  a  tree  of  a 
particular  species,  at  a  distance  not  precisely  limited,  may  be  uncer- 
tain where  that  tree  abounds,  the  impression  of  a  certain  mark  upon 
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such  a  tree  is  a  snfficient  identification,  when  accompanied  with  the 
otiier  circmnstances  of  this  case,  which  might  have  been  resorted  to 
by  a  subsequent  locator  to  prove  the  identity  of  this  tree. 

In  giving  this  opinion  the  court  is  not  uninfluenced  by  an  anxiety 
to  save  the  early  estates  acquired  in  that  country.  Such  waOs  the 
laxity  of  the  rules  upon  which  the  rights  of  individuals  depended 
under  the  land  laws  of  Virginia,  that  this  court  feels  a  strong 
sense  *  of  the  necessity  of  liberality  in  deciding  upon  the  va-  [  *  177  ] 
lidity  of  entries. 

The  court,  therefore,  reverses  the  decree  of  the  district  court,  and 
decrees  a  conveyance,  to  be  executed  by  the  defendant  to  the  com- 
plainants, of  that  part  of  the  land  contained  in  his  patent  which  is 
included  in  the  complainants'  survey,  and  that  each  party  pay  their 

own  costs. 

Decree  reversed, 

5  WaL  827. 


ViERS  and  Wife  v.  Montgomery. 

4  C.  177. 

A  eoait  of  equity  will  not  interfere  between  a  donee  of  land  by  deed,  and  a  devisee  nnder 

a  will  of  the  donor,  in  a  case  where  there  is  no  frand. 

Error  to  the  district  court  of  Kentucky,  in  a  suit  in  chancery 
brought  originally  by  Montgomery  against  W.  M.  Viers  and  Patsy 
his  wife,  late  Patsy  Henly,  to  compel  the  latter  to  convey  to  the 
former  the  legal  estate  in  certain  lands  in  Kentucky,  which  one 
Ebenezer  Brooks,  since  deceased,  conveyed,  by  deeds  dated  the  10th 
of  November,  1791,  to  the  defendant's  wife,  while  a  widow,  and 
which  Brooks,  by  his  last 'will,  devised  to  the  complainant  Montgo- 
mery. The  bill  charged  that  the  only  consideration  of  the  deeds  from 
Brooks  to  Patsy  Henly  was,  that  she  should  <<  take  him  as  her  hus- 
band," which  she  refused  to  do,  but  intermarried  with  the  defendant, 
W.  M*  Viers.  It  did  not  aver  that  the  complainant  was  of  kin  to 
the  deceased,  or  that  he  had  any  equitable  claim  other  than  as  a 
devisee.  Nor  did  it  charge  the  defendant  Patsy  with  any  promise  of 
marriage,  or  any  breach  of  such  a  promise,  nor  with  fraud  in  obtain- 
ing the  deeds.  The  will  of  Brooks,  refeired  to  in  the  bill,  calls  the 
complainant  his  friend  and  cousin.  The  deeds  were  of  bargain  and 
sale  in  fee,  and  purported  to  be  in  consideration  of  1,1002.  Virginia 
currency,  and  contained  a  warranty  against  Brooks,  and  all  claiming 
under  hipL 

VOL.  lu  6 
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[  *  178  ]  *  The  answer  of  the  defendants  denied  that  the  considera- 
tion of  the  deeds  was  as  stated  in  the  bill,  and  avers  that 
the  defendant  Patsy,  although  solicited,  always  refdsed  to  make  any 
promise  of  marriage  to  the  deceased ;  that  he  often  pressed  her  to 
aecei^t  his  land,  which  she  for  some  time  declined ;  that  he  declared 
he  did  not  expect  any  consideration,  but  wished  her  to  receive  it  as  a 
gift|  and  that  he  did  not  expect  she  wonld  marry  him. 

It  alleged  that  Brooks  had  boarded  in  her  house  some  months, 
where  he  had  been  kindly  and  hospitably  treated,  without  any  charge 
being  made  against  him,  and  suggested  that  this,  together  with  the 
affection  which  he  entertained  for  her,  but  which  she  always  discoun- 
tenanced, were  his  motives  for  giving  her  the  land  That  she  at  last, 
by  the  advice  of  her  Mends,  accepted  it,  and  that  when  he  had  exe- 
cuted the  deeds  he  voluntarily  declared  himself  to  be  fiilly  satisfiedf 
in  the  presence  of  the  subscribing  witnesses. 

The  facts  found  by  the  jury  were,  that  the  defendant  Patsy,  by 
her  conduct  to  the  deceased,  induced  him  to  suppose  that  she  would 
marry  him,  and  that  this  encouragement  or  inducement  was  the  only 
consideration  she  gave  for  the  land,  except  his  boarding ;  but  that 
she  never  made  him  any  promise  of  marriage.  That  he  had  niged 
her  to  accept  the  land  before  she  agreed  to  take  it,  and  had  declared 
to  her  that  he  did  not  expect  to  receive  any  consideration  from  her, 
but  wished  her  to  accept  it  as  a  gift ;  and  that  at  the  time  he  exe- 
cuted the  deeds,  he  declared  he  did  not  expect  that  she  would 
marry  him.  That  she  was  advised  by  her  Mends  to  take  the  land 
before  she  agreed  to  accept  it;  and  that,  after  the  execution  of 
the  deeds,  she  offered  to  return  to  him  the  land,  but  he  would  not 
receive  it. 

That  Brooks  boarded  in  her  house,  and  never  paid  her  any  thing 
therefor,  except  the  land.  The  jury  also  found  the  will  of  the  de- 
ceased, and  the  devise  to  the  complainant. 

The  decree  of  the  court  below,  upon  argument,  was,  that  the  de- 
fendants should  convey  the  land  to  the  complainant,  and  that  the 
complainant  should  pay  the  defendants  the  amount  of  Brooks^s 
board,  and  the  taxes  which  had  been  paid  by  the  defendants,  with 

interest. 
[  *  179  ]      *  Which  decree  was,  by  this  court,  without  argumeni, 
reversed,  and  the  complainant's  bill  dismissed,  with  costs. 

Decree  reversed. 
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DiGGS  and  Keith  v.  Wolcott. 

4  C.  179. 
A  oornt  of  the  United  States  cnmot  ei^^^^n  proceedings  in  a  State  court 

This  was  an  appeal  from  a  decree  of  the  circtdt  court  for  the 
trict  of  Connecticut,  in  a  suit  in  chancery. 

The  appellants,  Diggs  and  Keith,  had  commenced  a  suit  at  law 
against  Alexand^  Wolcott,  tiie  appellee,  in  the  county  court  for  the 
county  of  Middlesex,  in  the  State  of  Connecticut,  upon  two  promis- 
sory notes  given  hj  Wolcott  to  one  Richard  Matthews,  for  the  pur- 
chase of  lands  in  Virginia,  and  by  him  indorsed  to  the  appellants ; 
whereupon  Wolcott  filed  a  bill  in  chancery  in  the  supericv  court  of 
Ute  State,  against  the  appellants  Diggs  and  Keith,  and  also  against 
Robert  Toung  and  Richard  Matthews,  praying  that  Diggs  and  Keith 
might  be  compelled  to  give  up  the  two  notes  to  be  cancelled,  or  be  per* 
petually  enjoined  from  proceeding  at  law  for  the  recovery  thereof^  6ce» 

This  suit  in  chancery  was  removed  by  the  appellants  from  the  State 
coiurtinto  the  circuit  court  of  the  United  States  for  the  district  of  Con- 
necticut, where  it  was  decreed  that  Diggs  and  Keith  should,  on  or  before 
a  certain  day,  deliver  the  notes  to  the  clerk  of  the  court,  and  in  default 
liiereof  should  forfeit  and  pay  to  Wolcott  $1,500 ;  and  that  they 
sliould  be  perpetually  enjoined,  jcc,  and  that  Robert  Young  should 
repay  to  the  appellee  the  amount  of  principal  and  interest  which  the 
lattor  had  paid  on  account  of  the  purchase  of  the  lands ;  and  that 
the  appellee  should  deliver  up  to  the  clerk  the  surveys  of  the  lands, 
and  the  bond  of  conveyance ;  and  in  default  thereof  should  pay  to 
R.  Young  the  sum  of  $20,000. 

*  The  case  was  argued  upon  its  merits  by  C  Lee  and  [  *  180  ] 
Bwamij  for  the  appellants,  and  by  P.  B.  Key^  for  the  appel- 
lee ;  but  the  court  being  of  opinion  that  a  circuit  court  of  the  United 
States  had  not  jurisdiction  to  enjoin  proceedings  in  a  State  court| 
reversed  the  decree. 

7  H.  612;  6  WaL  166, 614 
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Wood  v.  Lidb. 

4  C.  180. 

If  a  writ  of  eiTor  be  senred  before  the  retom  day,  it  may  be  returned  after,  eren  at  a  sabte- 
qneiit  term ;  and  the  appearance  of  the  defendant  in  error  waiyes  all  objection  to  the  irre- 
gtdarity  of  the  return. 

The  senrice  of  a  writ  of  error  is  the  lodging  a  copy  Uiereof  for  the  adrerse  party  in  the  office 
of  the  dei^  of  the  coort  where  the  judgment  was  rendered. 

Error  to  the  drcuit  court  for  the  district  of  Georgia. 

The  writ  of  error  was  dated  the  23d  of  December,  1805,  and  re- 
turnable to  February  term,  1806 ;  the  citation  also  bore  the  same 
date,  and  commanded  the  defendant  in  exror  to  appear  at  the  same 
term.  The  writ  of  error  was  filed  in  the  clerk's  office  of  the  ooort 
below  on  the  same  23d  of  December.  The  judgment  below  was  not 
signed  until  the  4th^  day  of  January,  1806.  The  writ  of  error  was 
not  returned  and  filed  in  the  clerk's  office  of  the  supreme  court  until 
the  18th  of  March,  1806,  after  the  court  had  closed  its  session* 

P.  B.  Key  J  for  the  plaintiff  in  error,  suggested  that  in  such  a  case 
the  writ  of  error  ought  to  be  dismissed  of  course. 

Thb  Court,  however,  inclined  to  be  of  a  contrary  opinion,  but 
informed  Key  that  they  would  give  him  an  opportunity  to  show  the 
contrary. 

On  a  subsequent  day  he  contended  that  the  writ  could  not  be  re- 
turned at  any  other  term  than  that  to  which  it  was  retumaUe,  and  to 
which  the  defendant  in  error  had  been  oited  to  appear. 

[  *  181  ]  *  The  Chief  Justiob  stated  that  there  had  been  some 
difference  of  opinion  among  the  judges,  which  arose  from 
their  not  understanding  perfectly  the  facts  of  the  case* 

If  the  writ  of  error  had  been  served  when  it  was  not  in  force,  that 
is,  after  its  return  day,  such  service  would  have  been  void.  But  if 
served  while  in  force,  a  return  afterwards  will  be  good. 

The  service  of  a  writ  of  error  is  the  lodging  a  copy  thereof  for  the 
adverse  party  in  the  office  of  the  clerk  of  the  court  where  the  judgment 
was  rendered.    Laws  U.  S.  voL  1,  p.  63,  s.  23,  (1  Stats,  at  Large,  85.) 

If  it  be  so  served  before  the  return  day,  the  service  is  good. 

In  the  case  cited  from  4  DalL  21,  Blair  v.  Miller,  it  does  not  appear 
which  party  made  the  motion,  nor  whether  there  was  an  appearance 
for  the  opposite  party. 
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In  the  present  case,  the  writ  of  error  having  been  served  when  in 
foil  force,  and  the  writ  of  error  returned,  although  not  at  the  first  term, 
the  appearance  of  the  defendant  in  error  has  waived  all  objection  to 
the  irregularity  of  the  return. 

Thejudgmeni  was  affirmed. 

7P.  144;  6H.81;  8WaL97. 
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^iTzsiMHONS  V.  The  Newport  Insuranoe  Cobcpant.  [  *  185  ] 

4  a  185. 

A  ship  warranted  to  be  American,  la  impliedljr  warranted  to  conduct  aa  American,  and  aa 

attempt  to  enter  a  blockaded  port,  knowing  it  to  be  blockaded,  forfeit!  that  character. 
An  intention  to  enter  a  blockaded  port  is  not  a  breach  of  blockade -» there  mnst  alio  ba  aa 

attempt  to  eater,  knowing  the  hid  of  blockade. 
If  a  sentence  of  a  yice'admiralty  court  be  taken  •»  condnsiTe  of  the  part&cniar  fiurta  which 

it  alleges,  those  facts  not  amounting  to  a  cause  of  condemnation,  it  does  not  dBlsify  a  war* 

ranty  of  neutrality. 

Error  to  flie  dbrcnit  court  of  the  United  States  for  the  district  of 
Bhode  Islandi  in  an  action  on  a  policy  of  insurance.  AH  the  mate- 
rial &ct8  sufficiently  appear  in  tiie  opinion  of  the  court 

Dallas  and  CL  Lee^  for  the  plaintifil 

*  The  appointment  of  Judge  Todd  was  under  the  act  of  oongrees  of  24t1i  of  Feb- 
inary,  1S07,  a.  5,  (2  Stats,  at  Large,  421,)  directing  that  the  supreme  court  should 
coDsift  of  a  chief  justice  and  six  associate  justices. 

6» 
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Bawkf  for  the  defendant 

[  *  197  ]  *  Marshall,  Q  J.,  delivered  the  opinion  of  the  court  as 
follows:  namely, 

This  suit  is  instituted  to  recover  from  the  underwriters  the  amount 
of  a  policy  insuring  the  brig  John,  on  a  voyage  from  Charleston  to 
Cadiz.  The  vessel  was  captured  on  her  passage  by  a  British  squad- 
ron then  blockading  that  port,  was  sent  into  Gibraltar  for  €Ldjudica- 
tion,  and  was  there  condemned  by  the  court  of  vice-admiralty  as 
lawful  prize.  The  assured  warrants  the  ship  to  be  American  pro- 
perty ;  and  the  defence  is,  that  this  warranty  is  conclusively  falsified 
by  the  sentence  of  condemnation. 

The  points  made  for  the  consideration  of  the  court  are, 

1.  Is  the  sentence  of  a  foreign  court  of  admiralty  conclusive  evi- 
dence, in  an  action  against  the  underwriters,  of  the  facts  it  professes 
to  decide  ?     If  so, 

2.  Does  this  sentence  upon  its  face,  falsify  the  warranty  contained 
in  the  policy  ?     If  not, 

3.  Does  tiie  special  verdict  exhibit  feu^ts  which  falsify  the  war- 
ranty? 

The  question  on  the  conclusiveness  of  a  sentence  of  a  foreign  court 
of  admiralty  having  been  more  than  once  elaborately  argued,  the  court 
reluctantiy  avoids  a  decision  of  it  at  present.  But  tiiere  are  particular 
reasons  which  restrain  one  of  the  judges  from  giving  an  opinion  on 
that  point,  and  another  case  has  been  mentioned,  in  which  it  is  said 
to  constitute  the  sole  question.     In  that  case,  it  will  of  course  be 

determined. 
[  *  198  ]      *  Passing  over  the  consideration  of  the  first  point,  there- 
fore, the  court  proceeded  to  inquire  whether  this  cause  could 
be  decided  on  the  second  and  third  points. 

Admitting  for  the  present  that  the  sentence  of  a  foreign  court  of 
admiralty  is  conclusive,  with  respect  to  what  it  professes  to  decide, 
does  this  sentence  falsify  the  warranty  contained  in  this  policy,  that 
the  brig  John  is  American  property  ? 

The  sentence  declares  <<  tiie  said  brig  to  have  been  cleared  out  for 
Cadiz,  a  port  actually  blockaded  by  the  arms  of  our  sovereign  lord 
the  king,  and  that  the  master  of  said  brig  persisted  in  his  intention 
of  entering  that  port,  after  warning  from  the  blockading  force  not  to 
do  so,  in  a  direct  breach  and  violation  of  the  blockade  thereby  noti- 
fied." 

The  sentence,  then,  does  not  deny  the  brig  to  have  been  American 
property.  But  it  is  contended  by  the  counsel  for  the  underwriters, 
that  a  ship  warranted  to  be  American  is  impliedly  warranted  to  ooa* 
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duct  herself  during  the  voyage  as  an  American,  and  that  an  attempt 
to  enter  a  blockaded  port,  knowing  it  to  be  blockaded,  forfeits  that 
ehaiacter. 

This  position  cannot  be  controverted. 

It  remains,  then,  to  inquire,  whether  the  sentence  proves  the  brig 
John  to  have  violated  the  laws  of  blockade ;  that  is,  whether  the  cause 
of  condemnation  is  alleged  in  such  terms  as  to  show  that  the  vessel 
had  forfeited  her  neutral  character,  or  in  such  terms  as  to  show  its 
insufficiency  to  support  the  sentence. 

The  fact  of  clearing  out  for  a  blockaded  port,  is  in  itself  innocent, 
unless  it  be  accompanied  with  knowledge  of  the  blockade.  The 
clearance,  therefore,  is  not  considered  as  the  offence ;  the  persisting 
in  the  intention  to  enter  that  port,  after  warning  by  the  blockading 
force,  is  the  ground  of  the  sentence. 

Is  this  intention,  evidenced  by  no  fact  whatever,  a  breach 
of  blockade  ?  This  question  is  to  be  decided  by  *a  reference  [  *  199  ] 
to  the  law  of  nations,  and  to  the  treaty  between  the  United 
States  and  Great  Britain. 

Vattel,  b.  3,  s.  117,  says,  '^  All  commerce  with  a  besieged  town  is 
entirely  prohibited.  If  I  lay  siege  to  a  place,  or  even  simply  blockade 
it,  I  have  a  right  to  hinder  any  one  from  entering,  and  to  treat  as  an 
enemy  whoever  attempts  to  enter  the  place,  or  carry  any  thing  to  the 
besieged,  without  my  leave." 

The  right  to  treat  the  vessel  as  an  enemy  is  declared,  by  Vattel,  to 
be  founded  on  the  attempt  to  enter,  and  certainly  this  attempt  must 
be  made  by  a  person  knowing  the  fact. 

But  this  subject  has  been  precisely  regulated  by  the  treaty  between 
the  United  States  and  Great  Britain,  which  was  in  force  when  this 
condemnation  took  place.   That  treaty  contains  the  following  clause: 

"And  whereas  it  frequently  happens  that  vessels  sail  for  a  port  or 
place  belonging  to  an  enemy,  without  knowing  that  the  same  is 
either  besieged,  blockaded,  or  invested ;  it  is  agreed  that  every  ves- 
sel so  circumstanced  may  be  turned  away  from  such  port  or  place, 
but  she  shall  not  be  detained,  nor  her  cargo,  if  not  contraband,  be 
confiscated,  unless  after  notice  she  shall  again  attempt  to  enter ;  but 
she  shall  be  permitted  to  go  to  any  other  port  or  place  she  may  think 
proper.'^ 

This  treaty  is  conceived  to  be  a  correct  exposition  of  the  law  of 
nations ;  certoinly  it  is  admitted  by  the  parties  to  it,  as  between 
themselves,  to  be  a  correct  exposition  of  that  law,  or  to  constitute  a 
role  in  tiie  place  of  it. 

Neither  the  law  of  nations  nor  the  treaty  admits  of  the  condem* 
nation  of  the  neutral  vessel  for  the  intention  to  enter  a  blockaded 
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port,  unconnected  with  any  fact  Sailing  for  a  blockaded  port,  know* 
ing  it  to  be  blockaded,  has  been  in  some  English  cases  constnied 
into  an  attempt  to  enter  that  port,  and  has,  therefore,  been  adjudged 
a  breach  of  the  blockade  from  the  departure  of  the  vessel 
[  *  200  ]  *  Without  giving  any  opinion  on  that  point,  it  may  be  ob- 
served, that  in  such  cases  the  fact  of  sailing  is  coupled  with 
the  intention,  and  the  sentence  of  condemnation  is  founded  on  an 
actual  breach  of  blockade.  The  cause  assigned  for  condemnation 
would  be  a  justifiable  cause,  and  it  would  be  for  the  foreign  court 
alone  to  determine  whether  the  testimony  supported  the  allegation 
that  the  blockade  was  broken.  Had  this  sentence  averred  that  the 
brig  John  had  broken  the  blockade,  or  had  attempted  to  enter  the 
port  of  Cadiz  after  warning  firom  the  blockading  force,  the  cause  of 
condemnation  would  have  been  justifiable,  and  without  controvert- 
ing the  conclusiveness  of  the  sentence,  the  assured  could  not  have 
entered  into  any  inquiry  respecting  the  conduct  of  the  vesseL  But 
this  is  not  the  language  of  the  sentence.  An  attempt  to  enter  the 
port  of  ^  Cadiz  is  not  alleged,  but  persisting  in  the  intention,  after 
being  warned  not  to  enter  it,  is  alleged  as  the  cause  of  condemna- 
tion. This  is  not  a  good  cause  under  the  treaty.  It  is  impossible  to 
read  that  instrument,  without  perceiving  a  clear  intention  in  the  par- 
ties to  it,  that  after  notice  of  the  blockade,  an  attempt  to  enter  the 
port  must  be  made,  in  order  to  subject  the  vessel  to  confiscation.  By 
the  language  of  the  treaty  it  would  appear  that  a  second  attempt, 
after  receiving  notice,  must  be  made,  in  order  to  constitute  the  oiSence 
which  will  justify  a  confiscation.  "  It  is  agreed,"  says  that  instru- 
ment, <<  that  every  vessel  so  circumstanced,"  that  is,  every  vessel  sail- 
ing for  a  blockaded  port,  without  knowledge  of  the  blockade,  <<  may 
be  turned  away  from  such  port  or  place,  but  she  shall  not  be  detained, 
nor  her  cargo,  if  not  contraband,  be  confiscated,  unless,  after  notice, 
she  shall  again  attempt  to  enter." 

These  words  strongly  import  a  stipulation  that  there  shall  be  a 
firee  agency  on  the  part  of  the  commander  of  the  vessel,  after  receiv- 
ing notice  of  the  blockade,  and  that  there  shall  be  no  detention  nor 
condemnation,  unless,  in  the  exercise  of  that  firee  agency,  a  second 
attempt  to  enter  the  invested  place  shall  be  made. 
^It  cannot  be  necessary  to  state  that  testimony  which  would  amount 
to  evidence  of  such  second  attempt     Lingering  about  the 
[  *201  ]  place,  as  if  watching  for  an  opportunity  *to  sail  into  it,  or 
the  single  circumstance  of  not  making  immediately  for  some 
Other  port,  or  possibly  obstinate  and  determined  declarations  of  a 
resolution  to  break  the  blockade,  might  be  evidence  of  an  attempt, 
after  warning,  to  enter  the  blockaded  port.    But  whether  these  dr- 
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comstances,  or  others,  may  or  may  not  amount  to  evidence  of  the 
offence,  the  offence  itself  is  attempting  ag^n  to  enter,  and  <<  unless, 
afier  notice,  she  shall  again  attempt  to  enter,"  the  two  nations  ex- 
jnressly  stipulate  <<  that  she  shall  not  be  detained,  nor  her  cargo,  if 
not  contraband,  be  confiscated."  It  would  seem  as  if,  aware  of  the 
excesses  which  might  be  justified,  by  converting  intention  into 
offence,  the  American  negotiator  had  required  the  union  of  fact  with 
intention  to  constitute  the  breach  of  a  blockade. 

The  cause  of  condemnation,  then,  as  desmbed  in  this  sentence, 
18  one  which,  by  express  compact  between  the  United  States  and 
Great  Britain,  is  an  insufficient  cause,  unless  the  intention  was  mani- 
fested in  such  manner,  as,  in  fair  construction,  to  be  equivalent  to  an 
attempt  to  enter  Cadiz,  after  knowledge  of  the  blockade.  This  not 
being  proved  by  the  sentence  itself^  the  parties  are  let  in  to  other  evi- 
dence. 

However  conclusive,  then,  the  sentence  may  be,  of  the  particular 
£ftcts  which  it  alleges,  those  facts  not  amounting,  in  themselves,  to  a 
justifiable  cause  of  condemnation,  the  court  must  look  into  the  spe- 
cial verdict,  which  explains  what  is  uncertain  in  the  sentence.  The 
special  verdict  shows  that  the  vessel  wad  seized  on  her  approaching 
the  port  of  Cadiz,  without  previous  knowledge  of  the  blockade ;  that 
she  never  was  turned  away,  and  '^  permitted  to  go  to  any  other  port 
or  place;"  that  she  was  ^^ detained"  for  several  days,  and  then  sent 
in  for  adjudication,  vnthout  being  ever  put  into  the  possession  of  her 
captain  and  crew,  so  as  to  enable  her  either  ^  again  to  attempt  to 
enter"  the  port  of  Cadiz,  or  to  sail  for  some  other  port;  that  while 
thus  detained,  the  commander  of  the  blockading  squadron  drew  the 
captain  of  The  John  into  a  conversation  which  must  be  termed  insi- 
dious, since  its  object  was  to  trepan  him  into  expressions  which  might 
be  construed  into  evidence  of  an  intention  to  sail  for  Cadiz, 
should  he  be  liberated ;  *  that  availing  himself  of  some  [  *  202  ] 
equivocal,  unguarded,  and  perhaps  indiscreet  answers  on 
the  part  of  the  captain,  the  vessel  was  sent  in  for  adjudication ;  and 
on  those  expressions  was  condemned. 

This  court  is  of  opinion  that  these  facts  do  not  amount  to  an 
attempt  again  to  enter  the  port  of  Cadiz,  and,  therefore,  do  not 
amount,  under  the  treaty  between  the  United  States  and  Great 
Britain,  to  a  breach  of  the  blockade  of  Cadiz.  The  sentence  of  the 
court  of  vice-admiralty  in  Gibraltar,  therefore,  is  not  considered  as 
falsifying  the  warranty  that  the  brig  John  was  American  property, 
or  as  disabling  the  assured  from  recovering  against  the  underwriters 
in  this  action,  and  the  testimony  in  the  case  shows  that  the  blockade 
was  not  broken. 
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The  judgment  of  the  circuit  court  is  to  be  reversed,  with  costs, 
and  it  is  to  be  certified  to  that  court,  that  judgment  is  to  be  entered 
on  the  special  verdict  for  the  plaintiff 

Judgment  reversed^ 

4  C.  434. 


MaBSHALL   v.  ThB   DeLAWARB    InSUBANOB    CoiCPANT. 

4  O.  S02. 

The  right  to  abandon  depends  on  the  actnal  state  of  the  loss  at  the  time  of  the  ahandon- 
menty  not  upon  the  information  concerning  the  loss  then  in  the  possession  of  the  assored. 

Thoagh  a  captare,  and  possession  under  it,  constitute  a  technical  total  loss,  and  justify  an 
abandonment,  yet  the  right  to  abandon  is  terminated  by  a  final  decree  of  restitutioii, 
though  the  decree  had  not  been  actually  executed  when  the  offer  to  abandon  was  made. 

Error  to  the  circuit  court  of  the  United  States  for  the  district  of 
Pennsylvania,  in  an  action  for  a  total  loss,  on  a  poUcy  of  insurance 
on  the  Brig  BoUa,  her  cargo  and  freight. 

The  material  facts  stated  were,  that  the  Brig  Bolla,  a  neutral  ves- 
sel, while  prosecuting  the  voyage  insured,  was  captured  by  a  belli- 
gerent cruiser,  and  libelled  as  prize  of  war.  On  the  9th  of  July,  1806^ 
a  final  sentence  in  favor  of  the  vessel  and  cargo  was  passed,  and  on 
the  19th  of  the  same  month,  about  1  o'clock  P.  M.,  restitu- 
[  •  203  ]  tion  was  made.  On  the  17th  of  July,  the  assured  in  *  New 
York  received  information  of  the  capture,  and  immediately 
gave  orders  to  his  agent  in  Philadelphia  to  abandon  to  the  under- 
writers. In  pursuance  of  these  orders,  the  offer  to  abandon  was  made 
on  the  morning  of  the  19th. 

The  judgment  of  the  court  below  was  for  the  defendants. 

Hbpkinsan  and  IngersoU^  for  the  plaintifil 
Dallas  and  Rawle^  for  the  defendant 

[  *205  ]  *  Marshall,  C.  J.,  after  stating  the  facts  of  the  case  as 
above,  delivered  the  opinion  of  the  court  as  follows : 

[  *  206  ]  *  The  question  submitted  to  the  consideration  of  the  court 
is  this :  is  the  assured  entitled  to  recover  for  a  partial,  or  for 

a  total  loss  ? 
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In  support  of  the  claim  for  a  total  Iosb,  two  points  have  l>een 
made: 

Ist.  That  the  state  of  information  at  the  time  of  the  abandonment^ 
not  the  state  of  the  fact,  must  decide  the  right  of  the  assured  to 
abandon. 

If  this  be  otherwise,  then,  it  is  contended, 

2d*  That  the  rig^t  to  abandon  is  coextensive  with  the  detention, 
which  continued  until  restitution  was  made  in  fact,  and  that  restitu- 
tion in  fact,  though  made  on  the  same  day,  was  posterior  in  point 
of  time  to  the  abandonment. 

1.  Does  the  right  to  abandon  depend  on  the  fact,  or  on  the  informa* 
tion  of  the  parties  ? 

The  ri^t  to  abandon  is  founded  on  an  actual  or  legal  total  loss. 
It  appears  to  the  court  to  consist  with  the  nature  of  the  contract, 
which  is  truly  stated  to  be  a  contract  of  indemnity,  that  the  real 
state  of  loss  at  th#time  the  abandonment  is  made,  is  the  proper  and 
safe  criterion  of  the  rights  of  the  parties.  Might  they  depend  abso- 
lutely on  the  state  of  information,  a  seizure  which  scarcely  interrupted 
the  voyage,  might  be,  and  frequently  would  be,  converted  into  a 
total  loss,  and  the  contests  respecting  the  real  state  of  information 
might  be  endless.  Intelligence  of  capture  and  of  restitution  might 
be  received  at  the  same  time,  and  the  insured  might  suppress  the 
one  and  act  upon  the  other. 

This  point  came  under  the  consideration  of  the  court  in  the  case 
of  Rhinelander  v.  The  Insurance  Company  of  Pennsylvania,  in 
which  case  it  was  said,  that  <<  where  a  belligerent  has  taken  fall  pos- 
session of  a  vessel  as  i»ize,  and  continues  that  possession  to  the 
time  of  the  abandonment,  there  exists,  in  point  of  law,  a  toted  loss*'' 
The  court,  in  delivering  this  opinion,  understood  itself  to 
require,  that  the  continuance  of  the  possession  *up  to  the  [  *307  ] 
time  of  the  abandonment,  or  a  technical  total  loss  incurred 
notwithstanding  the  restoration,  was  necessary  to  justify  a  recovery 
as  for  a  total  loss. 

In  considering  the  second  point,  the  court  proceeded  to  inquire 
whether  the  technical  total  loss  on  which  the  right  to  abandon 
depended,  was  terminated  by  the  decaree  of  restitution,  or  continued 
until  that  decree  was  carried  into  exeeution,  and  restitution  was 
made  in  fact 

The  real  object  of  the  policy  is  not  to  effect  a  change  in  property, 
but  to  indemnify  the  insured.  Whenever,  therefore,  only  a  partial 
loss  is  sustained  by  one  of  the  perils  insured  against,  the  original 
owner  of  the  property  retains  it,  prosecutes  his  voyage,  and  recoven 
for  his  partial  loss. 
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But  the  voyage  may  be  really  broken  up,  without  the  destruction 
of  ftie  yessel  and  cargo.  A  detention  by  a  foreign  prince,  either  by 
embargo  or  capture,  may  be  of  such  long  duration  as  to  defeat  the 
voyage.  This  is  a  peril  insured  against,  and  of  its  continuance  no 
certain  estimate  can  be  made.  In  the  case  of  capture,  it  is,  for  the 
time,  a  total  loss,  and  no  person  can  confidently  say  that  the  loss 
will  not  finally  be  total  So  of  an  embargo.  Its  duration  cannot 
be  measured,  and  it  may  destroy  the  object  of  the  voyage.  These 
detentions,  therefore,  are,  for  the  time,  total  losses,  and  they  furnish 
reasonable  ground  for  the  apprehension,  that  their  continuance  may 
be  of  such  duration  as  to  break  up  the  voyage,  or  ruin  the  assuredi 
by  keeping  his  property  out  of  his  possession.  Such  a  case,  there- 
fore, upon  the  true  principles  of  the  contract,  has  been  considered  as 
justifying  an  abandonment,  and  a  recovery  for  a  total  loss. 

But  when  a  final  decree  of  restitution,  firom  which  it  is  admitted 
that  no  appeal  lies,  has  been  awarded,  the  peril  i#over.  On  no  rea- 
sonable calculation  can  it  be  supposed  that  such  a  delay  of  restitution 
will  ensue,  as  from  that  time  to  break  up  the  voyage.  There  is  no 
reason  to  presume  a  subsequent  detention  on  the  part  of 
[  *208  ]  *the  foreign  prince.  There  is  no  motive  for  such  detention. 
The  master  of  the  captured  vessel  may  perhaps  not  be  ready 
to  receive  possession,  and  the  delay  may  proceed  from  him.  At  any 
rate,  without  some  evidence  that  the  peril  was  not  actually  deter- 
mined, the  court  cannot  consider  it  as  continuing  after  the  sentence 
was  pronounced.  A  technical  total  loss  originates  in  the  dange^ 
of  a  real  total  loss.  The  court  cannot  suppose  such  a  danger 
to  have  existed  after  a  final  sentence  of  acquittal,  unless  some 
order  of  court  relative  to  a  reconsideration  could  be  shown,  or  it 
should  appear  that  some  other  delays  were  interposed  by  the  court 
which  had  pronounced  the  sentence,  or  by  the  sovereign  of  the 
captor. 

Had  the  facts  on  which  this  question  depends  been  known  at  New 
York  and  Philadelphia  as  they  occurred,  could  it  have  been  said  that 
there  existed  a  technical  totsd  loss  ?  After  a  decree  of  restitutioui 
could  it  be  said  that  while  means  were  taking  to  carry  that  decree 
into  execution,  while  the  mandate  for  restitution  was  passing  from 
the  court  to  the  vessel,  the  assured  had  a  right  to  elect  to  consider 
his  vessel  as  lost,  and  to  abandon  to  the  underwriters  ?  To  this 
court  it  seems  that  the  right  to  make  such  an  election,  at  such  a 
time,  would  be  inoonsbtent  with  the  spirit  of  the  contract,  and  that 
the  technical  total  loss  was  terminated  by  the  decree  of  restitution^ 
unless  something  subsequent  to  that  decree  could  be  shown  to  fnoye 
the  continuance  of  the  dang^,  or  of  an  adversary  detention* 
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Nothing  in  this  opinion  is  intended  to  extend  to  the  case  where  a 
caigo  may  be  lost,  without  the  loss  of  the  yesseL 

There  is  no  error  in  the  judgment  of  the  circuit  court  of  Pennsyl- 
Taoia,  and  it  is  to  be  affirmed,  with  costs. 

Judgement  affirmed^ 

8W.  183;  18  P.  878. 


VOL.   II 
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•MPIlvaxnb  v.  Coxe's  Lesbeb.  [  •209] 

4  C.  209. 

Tht  lereral  States  compoiing  the  Union,  became  entitled,  on  the  4th  of  Jnly,  1776,  to  all 
the  rights  and  powers  of  sovereign  States,  so  far  at  least  as  respects  their  internal  ragn- 
lations ;  and  among  those  rights  was  that  of  the  allegiance  of  their  dtisens. 

By  an  act  of  the  4tb  of  October,  1776,  the  State  of  New  Jersey  asserted  its  right  to  the 
allegiance  of  all  persons  bom,  and  then  residing  within  the  territory  of  the  State,  and  as 
D.  C.  was  there  bom,  and  continued  to  reside  there  nntil  1777,  he  was  a  citizen  of  the 
State. 

His  learing  the  State  afterwards,  and  actually  adhering  to  the  side  of  the  crown,  did  not 

render  him  an  alien. 
Nor  did  the  treaty  of  peace  of  1783  ^  haye  that  effect 

This  was  a  writ  of  error  to  the  circuit  court  of  the  United  States 
for  the  district  of  New  Jersey,  to  reverse  a  judgment  given  for  the 
plaintiff  below  in  an  action  of  ejectment.  The  material  facts  were 
as  follows : 

The  ejectment  is  brought  for  a  messuage  and  200  acres  of  land 
situated  in  Trenton,  in  New  Jersey. 

Daniel  Coxe,  the  son,  conveyed  to  John  Redman  Coxe,  lessor  of 
the  plaintiff,  who  had  previous  notice  of  the  defendant's  claim. 

The  premises  are  part  of  the  estate  of  Rebecca  C!oxe,  deceased, 
and  axe  of  the  value  of  $5,000. 

Rebecca  Coxe  died  at  Trenton,  in  1802,  seised  in  fee  of  the  premi- 
ses, intestate  and  without  issue. 

In  the  year  1783,  and  before  that  time,  she  was  a  citizen  of  New 
Jersey,  and  so  continued  until  her  death.  She  left  no  brother  or  sis- 
ter, but  there  were  children  of  her  two  brothers,  Daniel  and  William, 
as  follows,  namely : 

1.  Her  brother  Daniel,  who  died  about  47  years  ago,  had  issue 
Daniel  Coxe  (under  whom  the  lessor  of  the  plaintiff  claims)  and 
Grace  Kempe,  (widow  of  John  Tabor  Kempe,  deceased,)  both  now 
living. 

2.  Her  brother,  William,  who  died  in  1801,  left  issue  five  child- 
ten,  namely :  John,  Tench,  William,  Daniel  William,  and  a  daugh- 
ter, Mary,  all  now  living ;  also  the  following  grandchildren,  namely  : 
children  of  his  daughter  Sarah,  deceased,  (late  wife  of  Andrew 
Allen,)  that  is  to  say,  Margaret,  wife  of  Qeorge  Hammond,  Ann, 
Andrew,  Elizabeth,  Maria,  John,  and  Thomas ;  and  of  his  daughter 
Rebecca  M'llvaine,  deceased,  named  Rebecca  Coxe  M'llvaine. 

Daniel  Coxe,  who  conveyed  to  the  lessor  of  the  plaintiff,  was 
bom  in  New  Jersey,  where  he  resided  firom  his  birth  until  some 
time  in  the  year  1777|  when  he  removed  to  the  city  of  Philadel- 

^  8  StatB.  at  Large,  80. 
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phia,  while,  or  shortly  before  it  was  in  the  possession  of  the  British 
troops. 

Froia  the  time  they  took  possession  of  the  city  in  1777,  he  has 
never  resided  in  any  place  within  the  jurisdiction  of  the  United  States, 
bat  has  resided  in  places  under  the  actual  jurisdiction  and  govem- 
ment  of  the  king  of  Ghreat  Britain,  and  at  the  time  of  Rebecca  Ck>xe's 
death  he  was  residing  and  domiciliated  with  his  wife  and  four  child* 
len  at  London. 

In  the  year  1775,  and  long  before,  he  was  more  than  twenty-one 
years  of  age,  was  a  member  of  the  king's  council  of  New  Jersey,  and 
a  colonel  of  the  provincial  militia. 

In  the  years  1778  and  1779  he  exercised  a  civU  office  in  Philadel- 
plua  under  the  authority  of  the  king  of  Ghreat  Britain. 

When  the  army  evacuated  Philadelphia,  he  followed  it  to  New 
York,  where  he  remained  exercising  a  civil  office  under  the  king,  un- 
til the  final  evacuation  of  that  city  by  the  British  troops  in  1783 ; 
until  which  time  he  remained  possessed  of  his  commissions  and  offi- 
ces of  member  of  the  council  and  colonel  of  the  militia,  nor  does  it 
appear  that  he  has  since  resigned  either  of  them.  He  has  never  taken 
an  oath  of  allegiance  to  the  United  States,  or  either  of  them,  or  of 
abjuration  of  the  king  of  Great  Britain,  nor  has  he  by  any  overt  act 
ever  exhibited  himself  as  a  citizen  of  the  United  States,  or  either  of 
them.  But  between  the  signing  of  the  definitive  treaty  of  peace, 
and  the  death  of  Rebecca  Coxe,  he  has  done  the  following  acts, 
namely : 

1.  He  has  executed  divers  writings  stating  himself  to  be  of  Great 
Britain,  or  of  some  other  place  in  the  British  dominions. 

2.  He  has  for  several  years  carried  on  trade  and  commerce  as 
a  British,  and  not  as  an  alien,  merchant,  with  all  the  rights  and 
privileges  belonging  to  a  British  merchant,  by  the  laws  of  Great 
Britain. 

3.  He  has  held  lands  in  England  as  a  trustee. 

4.  Before  and  since  the  death  of  Rebecca  Coxe,  he  has  received  a 
pension  firom  the  king  of  Great  Britain,  in  consideration  of  his  loy- 
alty and  attachment  to  the  British  king  and  government,  and  of  bis 
losses  by  reason  thereof. 

5.  He  did,  soon  after  the  treaty  of  peace,  apply  by  petition  to  the 
commissioners  to  inquire  into  the  losses  by  loyalists,  &c.,  under  cer- 
tain statutes,  viz. :  23  Geo.  3,  c.  80 ;  25  Geo.  3,  c.  76 ;  27  Geo.  3,  c. 
29 ;  28  Geo.  3,  c.  40 ;  29  Geo.  3,  c.  62,  or  some  or  one  of  them,  and 
by  the  same  petition  he  did  set  forth  that  he  was  a  British  subject, 
who  had  suffered  for  his  adherence  to  the  British  government,  and 
prayed  compensation  therefor,  &c.    And  he  did  receive  compensation 


76  SUPREME   COURT  OF   TLIE   UNITED   STATES. 


M'llvaine  v.  Coxe^s  Lessee.    4  C. 


for  his  losses  and  sufferings,  and  for  his  estates  and  possessions,  as  a 
loyalist  of  the  first  and  third  titles  or  classes  of  the  statutes,  or  some 
or  one  of  them. 

6.  He  did  in  1795,  or  afterwards,  and  before  the  death  of  the  said 
Rebecca  Coxe,  apply,  as  a  British  subject,  to  the  commissioners  un- 
der the  6th  article  of  the  treaty  of  amity,  &c.  of  19th  November, 
1794,  and  in  his  petition  styled  himself  '^  Daniel  Coxe,  of  London,  in 
the  kingdom  of  Great  Britain,"  and  stated  that  ^^  he  then  was,  and 
from  his  birth  ever  had  been,  a  subject  of  the  king  of  Great  Britain, 
and  under  the  allegiance  of  the  said  king." 

An  inquisition  was  taken  in  the  county  of  Hunterdon,  and  State 
of  New  Jersey,  August  1,  1778,  by  which  it  was  found  that  he  did, 
about  the  9th  of  April,  1778,  join  the  arms  of  the  king  of  Great 
Britain,  and  did  aid  and  abet  them  by  acting  as  a  magistrate  of  po- 
lice, &c.,  against  the  form  of  his  allegiance  to  the  State  of  New  Jer- 
sey, and  against  the  peace  of  the  same.  Final  judgment  was  entered 
on  the  said  inquisition  at  October  term,  1778,  whereby  all  his  real 
and  personal  estate  in  the  county  of  Hunterdon  was  forfeited  and 
vested  in  the  State  of  New  Jersey.  And  at  February  term,  1779, 
process  was  ordered  to  be  issued  to  the  commissioners  of  said  county 
for  the  sale  of  the  said  real  estate. 

Some  time  in  1778  or  1779,  he  was  attainted  of  treason  against 
the  State  of  Pennsylvania,  in  consequence  of  not  surrendering  pur- 
suant to  a  proclamation  issued  by  the  supreme  executive  council  of 
that  State,  dated  21st  July,  1778,  and  of  the  said  treason  and  attain- 
der was  pardoned  on  the  6th  of  December,  1802,  by  the  governor  of 
Pennsylvania. 

By  virtue  of  the  said  inquisition,  judgment  and  process  in  New 
Jersey,  his  real  estate  in  the  county  of  Hunterdon  was  seized  and 
sold,  and  is  now  held  by  the  purchasers  thereof  under  that  State. 

The  cause  was  twice  argued.  The  first  time  by  W.  Tilghman  and 
IngersoU^  for  the  plaintiff,  and  Rawle  and,  Stockton^  for  the  defendant 
The  arguments  are  reported  in  2  C.  280.  The  second  time  by  2>m- 
ponceau  and  IngersoU^  for  the  plaintiff,  and  Rawle  and  E,  TUghnum^ 
for  the  defendant. 

[  •  211  ]       *  Gushing,  J.,  delivered  the  opinion  of  the  court,  as  fol- 
lows : ' 
The  court  deems  it  unnecessary  to  declare  an  opinion  upon  a  point 
which  was  much  debated  in  this  cause,  whether  a  real  British  subject 

'  Johnson,  J.  did  not  vote  upon  this  question ;  and  Todd,  J.  gave  no  opinion,  af 
he  bad  not  been  present  at  the  argument 
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bom  before  the  4th  of  July,  1776 ;  who  never  from  the  time  of  his 
birth,  resided  within  any  of  the  American  colonies  or  States,  can 
npon  the  principles  of  the  common  law,  take  lands  by  descent  in  the 
United  States ;  because  Daniel  Coxe,  under  whom  the  lessor  of  the 
plaintiff  claims,  was  bom  in  the  province  of  New  Jersey,  long  before 
the  declaration  of  independence,  and  resided  there  until  some  time 
in  the  year  1777,  when  he  joined  the  British  forces. 

Neither  does  this  case  produce  the  necessity  of  discrimina- 
ting very  nicely  the  precise  point  of  time  when  *  Daniel  [  •  212  ] 
Coxe  lost  his  right  of  election  to  abandon  the  American 
cause,  and  to  adhere  to  his  allegiance  to  the  king  of  Great  Britain ; 
because  he  remained  in  the  State  of  New  Jersey,  not  only  after  she 
had  declared  herself  a  sovereign  State,  but  after  she  had  passed  laws 
by  which  she  pronounced  him  to  be  a  member  of,  and  in  allegiance 
to,  the  new  government.  The  court  entertains  no  doubt  that  after 
the  4th  of  October,  1776,  he  became  a  member  of  the  new  society, 
entitled  to  the  protection  of  its  government,  and  bound  to  that  go- 
vemment  by  the  ties  of  allegiance. 

This  opinion  is  predicated  upon  a  principle  which  is  believed  to  be 
undeniable,  that  the  several  States  which  composed  this  "Union,  so  far 
at  least  as  regarded  their  municipal  regulations,  became  entitled,  from 
tiie  time  when  they  declared  themselves  independent,  to  all  the  rights 
and  powers  of  sovereign  States,  and  that  they  did  not  derive  them 
from  concessions  made  by  the  British  king.  The  treaty  of  peace 
contains  a  recognition  of  their  independence,  not  a  grant  of  it.  I^rom 
hence  it  results,  that  the  laws  of  the  several  State  governments  were 
the  laws  of  sovereign  States,  and  as  such  were,  obligatory  upon  the 
people  of  such  State,  from  the  time  they  were  enacted.  We  do  not 
mean  to  intimate  an  opinion  that  even  a  law  of  a  State,  whose  form 
of  government  had  been  organized  prior  to  the  4th  of  July,  1776,  and 
which  passed  prior  to  that  period,  wotdd  not  have  been  obligatory. 
The  present  case  renders  H  unnecessary  to  be  inore  precise  in  stating 
the  principle ;  for  although  the  constitution  of  New  Jersey  was  formed 
previous  to  the  general  declaration  of  independence,  the  laws  passed 
upon  the  subject  now  under  consideration  were  posterior  to  it. 

Having  thus  ascertained  the  situation  of  Daniel  Coxe,  on  the  4th 
of  October,  1776,  let  us  see  whether  it  was  in  any  respect  changed 
by  his  subsequent  conduct,  in  relation  to  the  new  government  With- 
out expressing  an  opinion  upon  the  right  of  expatriation  as  founded 
on  the  common  law,  or  upon  the  application  of  that  principle  to  a 
person  boril  in  the  State  of  New  Jersey,  before  its  separation  from 
the  mother  country,  we  think  it  conclusive  upon  the  point, 
that  the  legislature  of  that  State,  *  by  the  most  unequivocal  [  *  213  ] 
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declarations,  asserted  its  right  to  the  allegiance  of  snch  of  its  citizeD0 
as  had  left  the  State,  and  had  not  attempted  to  return  to  their 
former  allegiance. 

The  act  of  the  5th  of  June,  1777,  contains  an  express  declaration 
that  all  snch  persons  were  subjects  of  the  State,  who  had  been  se- 
duced by  the  enemy  from  their  allegiance.  The  law  speaks  of  them 
as  fugitives,  not  as  aliens,  and  they  are  invited,  not  to  become  sub- 
jects, but  to  return  to  their  duty,  which  the  legislature  clearly  consi- 
dered as  still  subsisting  and  obligatory  upon  them. 

The  inquiry  which  the  jury  is  directed  to  make  by  the  act  of  the 
18th  of  April,  1778,  in  order  to  lay  a  foundation  for  the  confiscation 
of  the  personal  estates  of  these  fugitives  is,  whether  the  person  had 
between  the  4th  of  October,  1776,  and  the  5th  of  June,  1777,  joined 
the  armies  of  the  king  of  Great  Britain,  or  otherwise  offended  against 
tiie  form  of  his  allegiance  to  the  State.  The  7th  section  of  this  law 
is  peculiarly  important,  because  it  provides  not  only  for  past  cases, 
which  had  occurred  since  the  5th  of  June,  1777,  but  for  all  future  cases, 
and  in  all  of  them  the  inquiry  is  to  be,  whether  the  offender  has 
joined  the  armies  of  the  king,  or  otherwise  offended  against  the  form 
of  his  allegiance  to  the  State. 

During  all  this  time,  the  real  estates  of  these  persons  remained 
vested  in  them ;  and  when  by  the  law  of  the  11th  of  December, 
1778,  the  legislature  thought  proper  to  act  upon  this  part  of  their 
property,  it  was  declared  to  be  forfeited  for  their  offences,  not  ^escheat- 
able  on  the  ground  of  alienage.  This  last  act  is  particularly  entitled 
to  attention,  as  it  contains  a  legislative  declaration  of  the  point  of 
time  when  the  right  of  election  to  adhere  to  the  old  allegiance  ceased, 
and  the  duties  of  allegiance  to  the  new  government  commenced. 
Those  who  joined  the  enemy  between  the  19th  of  April,  1776,  and 
the  4th  of  October,  1776,  (when  an  express  declaration  upon  the  sub- 
ject was  made,)  and  who  had  not  since  returned  and  become  subjects 
in  allegiance  to  the  new  government,  by  taking  the  oaths  of  abjuration 
and  allegiance,  are  pronounced  guilty  of  high  treason,  not  for  the 
purpose  of  affecting  them  personally,  which  would  have 
[  '214  ]  'been  most  unjust;  but  with  a  view  to  the  confiscation  of 
their  estates.  And  consistent  vnth  this  distinction,  the  jury 
are  to  inquire  in  respect  to  these  persons,  not  as  in  the  case  of  those 
who  had  left  the  State  after  the  4th  of  October,  1776,  whether  they 
had  offended  against  the  form  of  their  allegiance,  but  whether  they 
are  offenders  within  this  act,  that  is,  by  having  joined  the  enemy 
between  the  19th  of  April,  1775,  and  the  4th  of  October,  1776, 
and  not  having  returned  and  become  subjects  in  allegiance  to  tha 
State. 
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Having  taken  this  Tiew  of  the  laws  of  New  Jersey  upon  this  sub« 
jecty  it  may  safely  be  asserted  that  prior  to  the  treaty  of  peace,  it 
wonld  not  have  been  competent,  even  for  that  State  to  allege  alien- 
age in  Daniel  Coxe  in  the  face  of  repeated  declarations  of  the  legiti* 
mate  authority  of  the  government,  that  he  continued  to  owe  allegi* 
ance  to  the  State,  notwithstanding  all  his  attempts  to  throw  it  o£ 
If  he  was  an  alien,  he  must  have  been  so  by  the  laws  of  New  Jersey, 
but  those  laws  had  uniformly  asserted,  that  he  was  an  offender 
against  the  form  of  his  allegiance  to  the  State.  How,  then,  dan  this 
court,  acting  upon  the  laws  of  New  Jersey,  declare  him  an  alien  ? 
The  conclusion  is  inevitable,  that,  prior  to  the  treaty  of  peace,  Da- 
niel Coxe  was  entitled  to  hold,  and  had  a  capacity  to  take  lands,  in 
New  Jersey  by  descent. 

But  it  is  insisted  that  the  treaty  of  peace,  operating  upon  his  con- 
dition at  that  time,  or  afterwards,  he  became  an  alien  to  the  State  of 
New  Jersey  in  consequence  of  his  election,  then  made  to  become  a 
subject  of  the  king,  and  his  subsequent  conduct  confirming  that  elec- 
tion. In  vain  have  we  searched  that  instrument  for  some  clause  or 
expression,  wiiich  by  any  implication  could  work  this  effect 

It  contains  an  acknowledgment  of  the  independence  and  sove- 
leignty  of  the  United  States,  in  their  political  capacities,  and  a  relin- 
quishment on  the  part  of  his  Britannic  Majesty,  of  all  claim  to  the 
government,  propriety,  and  territorial  rights  of  the  same.  These  con- 
cessions amounted,  no  doubt,  to  a  formal  renunciation  of  all  claim 
to  the  allegiance  of  the  citiaens  of  the  United  States.  But 
the  question  who  were  at  that  period  citizens  of  the  *  Uni-  [  *  215  ] 
ted  States  is  not  decided,  or  in  the  slightest  degree  alluded 
to, in  this  instrument;  it  was  left  necessarily  to  depend  upon  the  laws 
of  the  respective  States,  who  in  their  sovereign  capacities  had  acted 
authoritatively  upon  the  subject.  It  left  all  such  persons  in  the  situ- 
ation it  found  them,  neither  making  those  citizens,  who  had  by  the 
laws  of  any  of  the  States  been  declared  aliens,  nor  releasing  from 
their  allegiance  any  who  had  become,  and  were  claimed,  as  citizens. 
It  repeals  no  laws  of  any  of  the  States  which  were  then  in  force  and 
operating  upon  this  subject^  but  on  the  contrary  it  recognizes  their 
validity  by  stipulating  that  congress  should  recommend  to  the  States, 
the  reconsideration  of  such  of  them  as  had  worked  confiscations.  If 
the  laws  relating  to  this  subject  were  at  that  period,  in  the  language 
of  one  of  the  counsel,  temporary  and  fundi  officio^  they  certainly 
were  not  rendered  so  by  the  terms  of  the  treaty,  nor  by  the  political 
situation  of  the  two  nations,  in  consequence  of  it.  A  contrary 
doctrine  is  not  only  inconsistent  with  the  sovereignties  of  the  States, 
interior  to,  and  independent  of,  the  treaty,  but  its  indiscriminatt 
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adoption  might  be  prodactiYe  of  more  mischief  than  it  is  possible 
for  as  to  foresee. 

If,  then,  at  the  period  of  the  treaty,  the  laws  of  New  Jersey  which 
had  made  Daniel  Coxe  a  subject  of  that  State  were  in  full  force,  and 
were  not  repealed,  or  in  any  manner  affected,  by  that  instrument,  if 
by  force  of  these  laws  he  was  incapable  of  throwing  off  his  allegi- 
ance to  the  State,  and  derived  no  right  to  do  so  by  virtue  of  the 
treaty,  it  follows  that  he  still  retains  the  capacity  which  he  possessed 
before  the  treaty,  to  take  lands  by  descent  in  New  Jersey,  and,  con- 
sequently, that  the  lessor  of  the  plaintiff  is  entitled  to  recover. 

Judgment  must  be  affirmed,  with  costs. 

8P.  99, 242;  19  H.  898;  30  H.  8,  28& 


[  *  216  ]  *  The  United    States  v.  The   Brio  Union,  The  Sloop 
Sallt  and  Cargo,  and  The  Sloop  Deborah  and  Cargo. 

4  C.  S16. 

Thongh  an  appraisement,  made  by  order  of  conrt,  is  not  oondnsive  CTidenoe  of  the  amovnt 
in  dispnte  in  an  admiralty  case,  yet  it  is  generally  the  best  eridenoe. 

Appeals  from  the  circoit  court  of  the  United  States  for  the  dis- 
trict of  Delaware.  To  show  jurisdiction  by  reason  of  the  amount 
in  dispute,  the  appellants,  without  objection,  examined  a  witness  viva 
voce^  as  to  the  value  of  each  subject.  The  appraisements,  made  by 
order  of  the  district  court,  valued  each  subject  at  a  less  sum  than 
$2,000. 

[  *  217  ]  *  MarshaIl,  C.  J.  The  appraisement  is  not  conclusive 
evidence  of  the  value,  but  in  this  case  it  is  the  best  evi- 
dence. It  was  made  by  officers  of  the  court  under  its  order,  and  was 
regularly  returned  and  filed.  It  does  not  impeach  the  credibility  of 
the  witness  now  examined,  for  the  value  is  a  matter  depending  upon 
opinion,  and  with  respect  to  which  the  judgments  of  men  may  hon- 
estly vary.  The  appraised  value  would  have  been  the  matter  in  dis- 
pute if  the  property  had  been  delivered  up  to  the  claimants  upon 
security  given. 

Todd,  Livingston,  Washington,  Chase  and  CvshinG)  Justicesi 
concurred. 
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Johnson,  J.,  oontrsu  The  appraisement  was  a  thing  not  perfected. 
It  was  not  acted  upon,  and  might  have  been  impeached. 

The  appeak  were  all  dismissed  for  want  of  jurisdiction  in  this 
court 

No  objection  was  made  to  the  vwa  voce  examination  of  the  witness 
as  to  the  value. 

19  H.  398. 


•Pawling  and  others  v.  The  United  States.     [  •219  ] 

4  C.  219. 

Ob  a  demurrer  to  evidence,  jadgraent  will  be  giyen  against  the  party  demnrring,  if  upon  the 
evidence  it  would  have  been  competent  for  a  jury  to  have  found  a  verdict  against  him, 
thoagh  the  court  may,  on  the  whole,  be  of  opinion  that  a  verdict  in  his  favor  woald  have 
been  more  satisfactory. 

Error  to  the  district  court  of  the  United  States  for  the  district  of 
Kentucky.  The  action  was  debt  on  bond  ;  and  the  question  at  the 
trial,  was,  whether  the  writing  was  delivered  absolutely  as  a  bond,  or 
only  as  an  escrow.  Evidence  was  given  by  the  defendants  in  sup- 
port of  their  plea  that  the  writing  was  an  escrow;  to  which  evi- 
dence the  plaintiffs  demurred.  The  opinion  of  the  court  states  the 
evidence. 

Pbpe,  for  .the  plaintiffs. 

Rodnepj  Attomey-Greneral,  for  the  United  States. 

•Marshall,  C.  J.,  delivered  the  opinion  of  the  court  as  [  ^221  ] 
follows : 

In  this  case  two  points  are  made  for  the  consideration  of  the  court 

It  is  contended  by  the  plaintiffs  in  error, 

1st  That  judgment  on  the  demuirers  to  evidence  should  have  been 
rendered  for  the  defendants  in  the  court  below. 

2d.  That  Joseph  Ballinger  ought  to  have  been  admitted  as  a  wit^ 
ness. 

The  general  doctrine  on  a  demurrer  to  evidence  has  been  correctly 
stated  at  the  bar.  The  party  demurring  admits  the  truth  of 
the  testimony  to  which  he  demurs,  •and  also  those  con-  [  ^222  ] 
elusions  of  fact  which  a  jury  may  fairly  draw  &om  that  tes- 
timony. Forced  and  violent  inferences  he  does  not  admit;  but  tiie 
testimony  is  to  be  taken  most  strongly  against  him,  and  such  condu- 
rions  as  a  jury  might  justifiably  draw  the  court  ought  to  draw. 
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The  point  in  iBSue  between  the  parties  was  the  delivery  of  the  in- 
strument on  which  the  snit  was  instituted.  The  plaintifis  below  con- 
tending that  it  was  deliveied,  absolutely ;  the  defendants  that  it  was 
delivered  as  an  escrow. 

The  bond,  upon  its  face,  purports  to  be  delivered  absolutely ;  and 
it  is  not  to  be  doubted  that  obligees  would  be  much  more  secure 
against  fraud,  if  the  evidence  that  the  writing  was  delivered  as  an 
escrow  appeared  upon  its  face,  than  by  admitting  parol  testimony  of 
that  fact  But  the  law  is  settled  otherwise,  and  is  not  to  be  disturbed 
by  this  court. 

The  subscribing  witnesses  to  the  bond  were  examined  to  prove  its 
delivery.  Henry  Pawling  executed  it  at  one  time ;  the  other  defend- 
ants, Kennedy,  Todd,  and  Adair,  at  a  different  time.  With  respect 
to  Pawling,  the  testimony  is  as  complete  as  can  be  required.  Wil- 
liam G.  Bryant  deposes  that  Pawling  signed  the  bond,  on  condition 
that  other  persons,  whom  he  named,  should  also  sign  it.  The  witness 
understood  that  if  those  other  persons  should  not  sign  it.  Pawling 
should  be  exonerated.  Elijah  Stapp,  the  other  subscribing  witness 
to  the  signature  of  Pawling,  deposed  that  "  he  saw  Pawling  acknow- 
ledge it  as  his  act  and  deed,  upon  condition  that  others,  whom  he 
mentioned,  should  also  sign  it." 

These  are  the  subscribing  witnesses  to  the  bond,  and  certainly  a 
jury  believing  them  could  not  have  avoided  declaring,  by  their  ver- 
dict, that  the  bond  was  delivered  on  condition.  That  condition  not 
having  been  performed,  the  bond,  as  to  Pawling,  remains  an  escrow 
The  testimony,  with  respect  to  the  other  defendants,  is 
[  •  223  ]  less  positive.  The  witness,  John  P.  Wagnon,  was  ^called 
into  attest  the  bond.  Thomas  Todd,  one  of  the  defend- 
ants, then  sat  down  and  inserted  in  the  body  of  the  bond  the  names 
of  other  persons  who,  he  said,  were  also  to  execute  the  instrument 
which  he  then  held  in  his  hand. 

Some  distinction  was  taken  at  the  bar  between  the  case  of  Todd 
and  that  of  the  other  defendants.  But  the  court  is  of  opinion  that 
no  such  distinction  exists.  The  other  defendants  said  nothing.  They 
did  not  even  acknowledge  their  signatures.  Todd  holding  the  instru- 
ment in  his  hands,  called  upon  the  witness  to  take  notice  that  '^  we" 
(in  the  plural)  <^  acknowledge  this  instrument,  but  others  are  to  sign 
it."  The  two  other  obligors  being  present,  and  making  no  other 
acknowledgment,  are  clearly  to  be  considered  as  speaking  through 
Todd,  and  executing  the  bond  on  the  terms  on  wjhich  he  executed  it 
Their  condition,  then,  is  the  same.  It  is  either  an  escrow  or  a  writ- 
ing obligatory  with  respect  to  all  of  them. 

A  jury  might  certainly  have  found  the  issue  in  favor  of  the  plaintifis 
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below,  and  a  court  would  have  been  well  satisfied  with  their  verdict. 
But  might  they  not,  without  going  against  evidence,  have  found  the 
issue  in  favor  of  the  defendants  below  ? 

When  words  are  to  be  proved  by  v^itnesses  who  depend  on  their 
memory  alone,  the  precise  terms  employed  by  the  parties  will  seldom 
be  recollected,  and  courts  and  juries  must  form  their  opinions  upon 
the  substance  and  upon  all  the  circumstances.  Now  to  what  pur- 
pose did  the  defendants  call  upon  the  subscribing  witness  to  take 
notice  that  others,  as  well  as  themselves,  were  to  execute  the  writ- 
ing ?  To  what  purpose  did  they  qualify  their  acknowledgment  with 
this  declaration  ?  It  could  not  be  in  order  to  show  that  they  depended 
on  Ballinger  to  procure  additional  securities,  for  that  was  an  affair 
between  him  and  them,  of  which  it  was  perfectly  unnecessary  to  call 
on  the  witness  to  tsike  notice,  if  it  was  to  have  no  influence  on  the 
particolar  fact  he  was  required  to  attest.  There  is  certainly  strong 
reason  for  beUeving  that  the  obligors  considered  that  decla- 
ration as  ^explaining  and  affecting  the  act  with  which  they  [  *  224  ] 
connected  it 

It  is  also  of  some  importance  that  the  defendant  Todd  had  pre- 
viously declared  that  he  should  not  be  apprehensive  of  becoming  a 
security  for  Ballinger  provided  others,  whom  he  named,  should  also 
become  securities,  and  that  he  inserted  the  names  of  others  in  the 
bond,  in  the  presence  of  the  witness. 

Although  the  judges  who  compose  this  court  might  not,  perhaps, 
as  jurors,  be  perfectly  satisfied  v^th  this  testimony,  they  cannot  say 
that  a  verdict  would  not  be  received,  or  ought  not  to  be  received, 
which  should  find  the  issue  in  favor  of  the  defendants  below.  They 
cannot  say  that  such  a  verdict  would  be  against  evidence.  Thinking 
so,  the  court  is  of  opinion  that  the  judgment  on  the  demurrer  ought 
to  have  been  in  favor  of  the  the  defendants  below. 

It  is  unnecessary  to  give  any  opinion  on  the  second  point  The 
judgment  of  the  court  for  the  district  of  Kentucky  is  to  be  reversed. 

JtidgmefU  reversed. 

12  W.  888  ;  13  H.  807. 
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Grant  v*  Natlor. 

4  C.  8S4. 

A  letter  of  credit,  addressed  to  John  and  Joseph  Naylor  &  Co.,  will  not  sapport  an  action  by 
John  and  Jeremiah  Naylor  &  Co.;  and  the  plaintiflfs  cannot  be  allowed  to  prove  by  parol, 
that  the  letter  was  intended  to  be  addressed  to  their  firm,  and  that  the  Tariance  arose  from 
mistake. 

Error  to  the  circuit  court  of  the  United  States  for  the  District  of 
Maryland,  in  an  action  of  assumpsit  founded  on  a  letter  of  credit,  in 
following  words : 

*"  Baltimore,  6th  April,  1795. 

[  •  225  ]  «  Gentlemen, 

"  By  the  recommendation  of  Mr.  Travis,  I  take  the  liberty  to 
address  you  by  my  son  Alexander,  who  visits  England  with  a  view  of 
establishing  connections  in  the  commercial  line  there  in  the  different 
manufactories  and  others.  He  is  concerned  with  Mr.  John  Hackett, 
of  this  place,  under  the  firm  of  Hackett  &  Grant.  For  their  plan  I 
refer  to  themselves.  Have  therefore  only  to  add,  that  I  will  guarantee 
their  engagements,  should  you  think  it  necessary,  for  any  transaction 
they  may  have  with  your  house." 

Evidence  was.  also  offered  tending  to  prove  that  there  was  no  com- 
mercial house  at  Wakefield,  trading  under  the  firm  of  John  &  Joseph 
Naylor ;  that  Travis,  mentioned  in  the  letter,  was  the  plaintiff'  agent; 
and  that  the  letter  was  in  fact  intended  for  them.  The  evidence  was 
excepted  to,  but  admitted,  and  the  jury  found  for  the  plaintilSs. 

Martin^  for  the  plaintiffs. 

IngersoU  and  Barper^  for  the  defendants, 

[  *  234  ]  Marshall,  C.  J.,  delivered  the  opinion  of  the  court,  as  follows : 
In  this  case  three  points  are  made  by  the  plaintiff  in  error 
on  the  letter  which  constitutes  the  basis  of  this  action.  He  contends, 
1st.  That  this  letter  being  a  coUateral  undertaking,  and  being  ad- 
dressed to  John  and  Joseph  Naylor  &  Co.,  the  plaintiffs  below  cannot 
be  admitted  to  prove  by  parol  testimony  that  it  was  intended  for, 
and  is,  an  assumpsit  to  John  and  Jeremiah  Naylor. 

2d.  That  the  undertaking  was  conditional,  and  required  notice  to 
be  given  to  the  writer  of  the  intent  and  nature  of  his  liability. 
[  *  235  ]     *3d.  That  it  is  confined  to  the  shipments  made  during  the 
year  in  which  it  was  written. 
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On  the  first  objection  the  court  has  felt  considerable  difficulty. 
That  the  letter  was  really  designed  for  John  and  Jeremiah  Naylor 
cannot  be  doubted,  but  the  principles  which  require  that  a  promise 
to  pay  the  debt  of  another  shall  be  in  writing,  and  which  will  not 
permit  a  written  contract  to  be  explained  by  parol  testimony,  origi- 
nate in  a  general  and  wise  policy,  which  this  court  cannot  relax  so 
four  as  to  except  from  its  operation  cases  within  the  principles. 

Already  have  so  many  cases  been  taken  out  of  the  statute  of 
£rauds«  which  seem  to  be  within  its  letter,  that  it  may  well  be  doubted 
whether  the  exceptions  do  not  let  in  many  of  the  mischiefs  sigainst 
"which  the  rule  was  intended  to  guard.  The  best  judges  in  England 
have  been  of  opinion  that  this  relaxing  construction  of  the  statute 
ought  not  to  be  extended  further  than  it  has  already  been  carried, 
and  this  court  entirely  concurs  in  that  opinion. 

On  examining  the  cases  which  have  been  cited  at  the  bar,  it  does 
not  appear  to  the  court  that  they  authorize  the  explanation  of  the 
contract  which  is  attempted  in  this  case. 

This  is  not  a  case  of  ambiguity. 

It  is  not  an  ambiguity  patent,  for  the  face  of  the  letter  can  excite 
no  doubt. 

It  is  not  a  latent  ambiguity,  for  there  are  not  two  firms  of  the 
name  of  John  and  Joseph  Naylor  &  Co.  to  either  of  which  this  letter 
might  have  been  delivered. 

It  is  not  a  case  of  fraud.  And  if  i^  was,  a  court  of  chancery  would 
probably  be  the  tribunal  which  would,  if  any  could,  afford  redress. 

If  it  be  a  case  of  mistake,  it  is  a  mistake  of  the  writer  only,  not  of 
him  by  whom  the  goods  were  advanced,  and  who  claims  the  benefit 
of  the  promise. 

•  Without  reviewing  all  the  cases  which  have  been  urged  [  *  236  ] 
firom  the  bar,  it  may  be  said  with  confidence  that  no  one  of 
them  is  a  precedent  for  this. 

A  letter  addressed  by  mistake,  it  is  admitted,  to  one  house,  is 
delivered  to  another.  It  contains  no  application  or  promise  to  the 
company  to  which  it  is  delivered,  but  contains  an  application  and  a 
promise  to  a  different  company  not  existing  at  that  place.  The 
company  to  which  it  is  delivered  are  not  imposed  upon  with  respect 
to  the  address,  but  knowing  that  the  letter  was  not  directed  to  them, 
they  trust  the  be^er,  who  came  to  make  contracts,  on  his  own  ac- 
count. In  such  a  case  the  letter  itself  is  not  a  written  contract 
between  Daniel  Grant,  the  writer,  and  John  and  Jeremiah  Naylor, 
the  persons  to  whom  it  was  delivered.  To  admit  parol  proof  to 
make  it  such  a  contract,  is  going  further  than  courts  have  ever  gone, 
where  the  writing  is  itself  the  contract,  not  evidence  of  a  contract, 

VOL.   II.  8 
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and  where  no  preexisting  obligation  bound   the    party  to    enter 
into  it 

It  being  the  opinion  of  a  majority  of  the  court  that  John  and  Jere- 
miah Naylor  could  not  maintain  their  action  on  this  letter,  it  becomes 
unnecessary  to  consider  the  other  points  which  were  made  at  the  bar. 
It  is  the  opinion  of  this  court  that  the  circuit  court  erred  in  directing 
the  jury  that  the  evidence  given  by  the  plaintiffs  in  that  court  was 
proper  and  sufficient  to  support  the  issue  on  their  part  The  judg- 
ment of  the  circuit  court  is,  therefore,  to  be  reversed,  and  the  cause 

sent  back  for  further  trial. 

Judgment  reversed. 

14  H.  446. 


[  •237]  •  Woods  and  Bemis  v.  Young. 

4  C.  237. 

In  this  case  it  was  ruled  that  the  refusal  of  the  court  below  to 
continue  the  case,  could  not  be  assigned  for  error. 

9  W.  576 ;  1  P.  165. 


I  •  239  ]  •  YouNO  V.  Prbston. 

4  C.  839. 

If  a  contract  nnder  seal  be  partly  performed,  and  the  execution  of  the  residae  prevented  bj 
the  defendant,  assumpsit  upon  a  quantum  meruity  for  the  work  actually  done,  will  not  lie. 

Error  to  the  circuit  court  for  the  District  of  Columbia,  in  an  ac- 
tion of  assumpsit,  upon  a  Quantum  meruit  for  work  and  labor.  It 
appeared  that  the  work  was  done  in  part  performance  of  a  sealed 
contract,  the  completion  whereof  was  prevented  by  the  defendant 
The  court  .below  ruled  that  the  plaintiff  could  recover. 

Upon  the  opening  of  the  case,  this  court,  without  argumentf  re- 
versed the  judgment 

On  a  subsequent  day  counsel  were  heard,  and  authorities 

[  *  240  ]  cited.    *  But  notwithstanding  these  authorities,  the  court 

adhered  to  their  first  impression,  some  of  the  judges  saying, 

{  *  241  ]  *  that  the  plaintiff  had  a  clear  right  of  action  upon  the  sealed 

instrument ;  he  might  aver  in  his  declaration  that  he  had,  in 
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part,  perfonned  the  work,  and  was  ready  to  do  the  rest,  but  was  pre* 
vented  by  the  defendant.  And  whenever  a  man  may  have  an  action 
on  a  sealed  instrument,  he  is  bound  to  resort  to  it. 

Judgment  reversed. 


Boss  V.   HlMELT.^ 
4  C.  S41. 

JDn  ererj  cue  of  a  foreign  sentence  condemning  a  Tesael  as  prise  of  war,  the  anthoritj  of 
the  tribunal  to  act  as  a  prise  court  is  examinable. 

So  is  the  question,  whether  the  ret  was  so  situated  as  to  be  subject  to  the  jurisdiction. 

Whether  a  revolted  colony  is  to  be  treated  as  a  sovereign  state,  is  a  political  question,  to  be 
decided  by  governments,  not  by  courts  of  justice,  and  the  courts  of  the  United  States 
must  consider  the  ancient  state  of  things  as  remaining,  until  the  sovereignty  of  the  revolted 
colony  is  acknowledged  by  the  government  of  the  United  States. 

Belligerent  rights  may  be  superadded  to  those  of  sovereignty.  To  which  class  any  partien* 
lar  act  belongs,  the  nature  of  the  law  and  the  proceedings  under  it,  nmst  determine. 

In  this  case,  from  the  nature  of  the  laws,  under  which  the  seizure  was  made,  they  are  terri- 
torial regulations,  proceeding  from  the  sovereign  power,  and  intended  to  enforce  sovereign 
rights,  and  the  tribunal  professing  to  execute  them,  most  be  considered  as  acting  as  an 
instance  and  not  as  a  prize  court. 

Whatever  may  be  the  municipal  law  under  which  a  tribunal  acts,  if  it  exercise  a  jurisdiction 
which  its  sovereign  is  not  allowed  by  the  laws  of  nations  to  confer,  its  decrees  must  be 
disregarded,  out  of  the  dominions  of  its  sovereign. 

The  seizure,  dtfcuto,  out  of  his  dominions,  will  not  give  jurisdiction  to  a  sovereign,  over  a 
thing  never  brought  within  them. 

He  cannot  authorize  a  seizure,  on  the  high  seas,  for  a  breach  of  a  municipal  regulation* 

The  sentence  in  this  case  being  void  the  property  was  not  changed ;  but  the  property  having 
been  brought  to  this  country,  which  was  its  destination,  the  libellant  must  allow  for  freight, 
duties,  insurance,  and  sudi  other  charges,  as  would  have  been  borne  by  them  if  im- 
porters. 

Appbal  from  a  decree  of  the  circuit  court  of  the  United  States 
for  the  district  of  South  Carolina.  The  material  facts  are  stated  in 
the  opinion  of  the  court. 

C.  Lee^  Harper^  &  Ghase^  Jr.^  Dallas^  Rawle^  IngersoU^  and  DragUm^ 
for  the  libellant. 

DuponceoMj  K  TUghtMn^  and  MarHnj  for  the  respondent 


^  In  Hudson  v.  Gnestier,  6  G.  285  ;  Marshall,  C.  J.,  says,  the  principle  of  thii 
is  now  overmled ;  and  that  only  one  judge  ooncnned  in  his  opinion. 
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[  *  268  ]      *  Marshall,  C.  J.,  delivered  the  opinion  of  the  court 

This  is  a  claim  for  a  cargo  of  coffee,  &c.,  which,  after  being 
shipped  from  a  port  in  Santo  Domingo,  in  possession  of  the  brigands, 
was  captured  by  a  French  -  privateer,  and  carried  into  Barracoa,  a 
small  port  in  the  island  of  Cuba,  where  it  was  sold  by  the  captor. 
The  cargo,  having  been  brought  by  the  purchaser  into  the  State  of 
South  Carolina,  was  libelled  in  the  court  of  admiralty,  by  the  ori- 
ginal American  owner.  The  purchaser  defends  his  title  by  a  sentence 
of  condemnation  pronounced  by  a  tribunal  sitting  in  Santo  Domingo, 
after  the  property  had  been  libelled  in  the  court  of  this  country ;  and 
by  an  order  of  sale  made  by  a  person  styling  himself  delegate  of 
the  French  government  of  Santo  Domingo  at  St.  Jago  de  Cuba. 

The  great  question  to  be  decided  is  — 

Was  this  sentence  pronounced  by  a  court  of  competent  juris- 
diction ? 

At  the  threshold  of  this  interesting  inquiry,  a  difficulty  presents 
itself,  which  is  of  no  inconsiderable  magnitude.     It  is  this : 

Can  this  court  examine  the  jurisdiction  of  a  foreign  tribunal  ? 

The  court  pronouncing  the  sentence,  of  necessity  decided  in  favor 
of  its  jurisdiction ;  and  if  the  decision  was  erroneous,  that  error,  it 
is  said,  ought  to  be  corrected  by  the  superior  tribunals  of  its  own 
country,  not  by  those  of  a  foreign  country. 

This  proposition  certainly  cannot  be  admitted  in  its  full  extent. 
A  sentence,  professing  on  its  face  to  be  the  sentence  of  a 
[  *  269  ]  judicial  tribunal,  if  rendered  by  a  self-constituted  *  body,  or 
by  a  body  not  empowered  by  its  government  to  take  cogni- 
zance of  the  subject  it  had  decided,  could  have  no  legal  effect  what- 
ever. 

The  power  of  the  court  then  is,  of  necessity,  examinable  to  a  cer- 
tain extent  by  that  tribunal  which  is  compelled  to  decide  whether  its 
sentence  has  changed  the  right  of  property.  The  power  under  which 
it  acts  must  be  looked  into ;  and  its  authority  to  decide  questions, 
which  it  professes  to  decide,  must  be  considered. 

But  although  the  general  power  by  which  a  court  takes  jurisdic- 
tion of  causes  must  be  inspected,  in  order  to  determine  whether  it- 
may  rightfully  do  what  it  professes  to  do,  it  is  still  a  question  of 
serious  difficulty,  whether  the  situation  of  the  particular  thing  on 
which  the  sentence  has  passed,  may  be  inquired  into,  for  the  purpose 
of  deciding  whether  that  thing  was  in  a  state  which  subjected  it  to 
the  jurisdiction  of  the  court  passing  the  sentence.  For  example ;  in 
every  case  of  a  foreign  sentence  condemning  a  vessel  as  prize  of 
war,  the  authority  of  the  tribunal  to  act  as  a  prize  court  must  be 
examinable.   Is  the  question,  whether  the  vessel  condemned  was  in  a 
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fiitaation  to  subject  her  to  the  jurisdiction  of  that  court,  also  exami- 
nable ?  This  question,  in  the  opinion  of  the  court,  must  be  answered 
in  the  affirmative. 

Upon  principle,  it  would  seem  that  the  operation  of  every  judg- 
ment must  depend  on  the  power  of  the  court  to  render  that  judg- 
ment ;  or  in  other  words,  on  its  jurisdiction  over  the  subject-matter 
which  it  has  determined.  In  some  cases,  that  jurisdiction  unques- 
tionably depends  as  well  on  the  state  of  the  thing,  as  on  the  consti- 
tution of  the  court  If  by  any  means  whatever  a  prize  court  should 
be  induced  to  condemn,  as  prize  of  war,  a  vessel  which  was  never 
captured,  it  could  not  be  contended  that  this  condemnation  operated 
a  change  of  property.  Upon  principle,  then,  it  would  seem  that,  to 
a  certain  extent,  the  capacity  of  the  court  to  act  upon  the  thing 
condemned,  arising  &om  its  being  within,  or  without  their  jurisdiction, 
as  well  as  the  constitution  of  the  court,  may  be  considered  by  that 
tribunal  which  is  to  decide  on  the  effect  of  the  sentence. 

*  Passing  from  principle  to  authority,  we  find,  that  in  the  [  *  270  ] 
courts  of  England,  whose  decisions  are  particularly  men- 
tioned, because  we  are  best  acquainted  with  them,  and  because,  as  is 
believed,  they  give  to  foreign  sentences  as  full  effect  as  are  given  to 
them  in  any  part  of  the  civilized  world,  the  position  that  the  sen- 
tence of  a  foreign  court  is  conclusive  with  respect  to  what  it  professes 
to  decide,  is  uniformly  qualified  with  the  linytation  that  it  has,  in  the 
given  case,  jurisdiction  of  the  subject-matter. 

This  general  dictum  is  explained  by  particular  cases. 

The  case  of  the  Flad  Oyen,  1  Rob.  135,  was  a  vessel  condemned 
by  a  belligerent  court  sitting  in  a  neutral  territory ;  consequentiy,  the 
objection  to  that  sentence  turned  entirely  on  the  defect  in  the  consti- 
tution of  the  court. 

The  Christopher,  2  Rob.  209,  was  condemned  while  lying  in  the 
port  of  an  ally.  The  jurisdiction  of  the  court  passing  the  sentence 
"was  affirmed,  but  no  doubt  seems  to  have  been  entertained,  at  the 
bar,  or  by  the  judge  himself,  of  his  right  to  decide  the  question,  whe- 
ther a  court  of  admiralty  sitting  in  the  country  of  the  captor  could 
take  jurisdiction  of  a  prize  lying  in  the  port  of  an  ally.  The  decision 
of  the  tribunal  at  Bayonne,  in  favour  of  its  own  jurisdiction,  was 
not  considered  as  conclusive  on  the  court  of  admiralty  in  England, 
but  that  question  was  treated  as  being  perfectiy  open,  and  as  depend- 
ing on  the  law  of  nations. 

The  case  of  The  Kierlighett,  3  Rob.  96,  is  of  the  same  description 
with  that  of  The  Christopher,  and  establishes  the  same  principle. 

In  the  case  of  The  Henrick  and  Maria,  4  Rob.  43,  Sir  W.  Scott 
determined  that  a  condemnation,  by  the  court  of  the  captor,  of  a 
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vessel  lying  in  a  neutral  port,  was  conformable  to  the  practice  of 
nations,  and,  therefore,  valid ;  but  in  that  case  the  right  to  inquire 
whether  the  situation  of  the  thing,  the  locm  in  quoj  did  not  take  it 
out  of  the  jurisdiction  of  the  court,  was  considered  as  unquestion- 
able. 
[  •  271  ]  •  The  case  of  The  Comet,  5  Rob.  286,  stands  on  the 
same  principles. 
The  Helena,  4  Rob.  3,  was  a  British  vessel  captured  by  an  Algerine 
corsair  owned  by  the  Dey,  and  transferred  to  a  Spanish  purchaser  by 
a  public  act  in  solemn  manner  before  the  Spanish  consuL  The 
transfer  was  guaranteed  by  the  Dey  himself.  The  vessel  was  again 
transferred  to  a  British  purchaser  under  the  public  sanction  of  the 
judge  of  the  vice-admiralty  court  of  Minorca,  after  that  place  had 
surrendered  to  the  British  arms.  On  a  claim  in  the  court  of  admi- 
ralty by  the  original  British  owner.  Sir  W.  Scott  affirmed  the  titie 
of  tiie  purchaser,  but  expressed  no  doubt  of  the  right  of  the  court  to 
investigate  the  subject. 

The  manner  in  which  this  subject  is  understood  in  the  courts  of 
England,  may  then  be  considered  as  established  on  uncontrovertible 
authority.  Although  no  case  has  been  found  in  which  the  validity 
of  a  foreign  sentence  has  been  denied,  because  the  thing  was  not 
witliin  the  ports  of  the  captor,  yet  it  is  apparent  that  the  courts  of 
that  country  hold  themselves  warranted  in  examining  the  jurisdiction 
of  a  foreign  court,  by  which  a  sentence  of  condemnation  has  passed 
not  only  in  relation  to  the  constitutional  powers  of  the  court,  but 
also  in  relation  to  the  situation  of  the  thing  on  which  those  powers 
are  exercised ;  at  least  so  far  as  the  right  of  the  foreign  court  to  take 
jurisdiction  of  the  thing  is  regulated  by  the  law  of  nations  and  by 
treaties.  There  is  no  reason  to  suppose  that  the  tribunals  of  any 
other  country  whatever  deny  themselves  the  same  power.  It  is 
therefore,  at  present,  considered  as  the  uniform  practice  of  civilized 
nations,  and  is  adopted  by  this  court  as  the  true  principle  which 
ought  to  govern  in  this  case. 

In  pursuing  the  inquiry,  then,  whether  the  tribunal  erected  in  St 
Domingo  was  acting  on  a  case  of  which  it  had  jurisdiction  when 
The  Sarah  was  condemned,  this  court  will  examine  the  constitutional 
powers  of  that  tribunal,  the  character  in  which  it  acted,  and  the 

situation  of  the  subject  on  which  it  acted. 
[  *272  ]  *  Admitting  that  the  ordinary  tribunal  erected  in  St  Do- 
mingo was  capable  of  acting  as  a  prize  court,  and  also  of 
taking  cognizance  of  offences  against  regulations  purely  municipal, 
it  is  material  to  inquire  in  which  character  it  pronounced  the  sentence 
of  condemnation  in  the  case  now  under  consideration. 
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In  making  this  inquiry,  the  relative  situation  of  St.  Domingo  and 
France  must  necessarily  be  considered. 

The  colony  of  St.  I)omingo,  originally  belonging  to  France,  had 
broken  the  bond  which  connected  her  with  the  parent  state,  had  de- 
clared herself  independent,  and  was  endeavoring  to  support  that  inde- 
pendence by  arms.  France  still  asserted  her  claim  of  sovereignty,  and 
had  employed  a  military  force  in  support  of  that  claim.  A  war  de 
facto  then  unquestionably  existed  between  France  and  St.  Domingo* 
It  has  been  argued  that  the  colony,  having  declared  itself  a  sovereign 
state,  and  having  thus  far  maintained  its  sovereignty  by  arms,  must 
be  .considered  and  treated  by  other  nations  as  sovereign  in  fact,  and 
as  being  entitled  to  maintain  the  same  intercourse  with  the  world 
that  is  maintained  by  other  belligerent  nations.  In  support  of  this 
argument,  the  doctrines  of  Vattel  have  been  particuleurly  referred  to. 
But  the  language  of  that  writer  is  obviously  addressed  to  sovereigns, 
not  to  courts.  It  is  for  governments  to  decide  whether  they  will 
consider  St.  Domingo  as  an  independent  nation,  and  until  such 
decision  shall  be  made,  or  France  shall  relinquish  her  daim,  courts 
of  justice  must  consider  the  ancient  state  of  things  as  remaining 
unaltered,  and  the  sovereign  power  of  France  over  that  colony  as  still 
Bubaisting. 

It  is  not  intended  to  say  that  belligerent  rights  may  not  be  super- 
added to  those  of  sovereignty.  But  admitting  a  sovereign  who  is 
endeavoring  to  reduce  his  revolted  subjects  to  obedience,  to  possess 
both  sovereign  and  belligerent  rights,  and  to  be  capable  of  acting  in 
either  character,  the  manner  in  which  he  acts  mustgletermine  the 
character  of  the  act  If  as  a  legislator  he  publishes  a  law  ordaining 
punishments  for  certain  offences,  which  law  is  to  be  applied  by 
courts,  the  nature  of  the  law,  and  of  the  proceedings  under 
it,  will  •  decide  whether  it  is  an  exercise  of  belligerent  [  *  273  ] 
rights,  or  exclusively  of  his  sovereign  power ;  and  whether 
the  court,  in  applying  this  law  to  particular  cases,  acts  as  a  prije 
oourt,  or  as  a  court  enforcing  municipal  regulations. 

Let  the  acts  of  the  French  government  which  relate  to  this  subject 
be  inspected. 

The  notification  given  by  Mr.  Pichon,  the  French  charge  d'affaires 
to  the  American  government,  which  was  published  in  March,  1802, 
interdicts  all  manner  of  intercourse  with  the  ports  of  St.  Domingo, 
in  possession  of  the  revolted  negroes,  and  declares  that  *^  cruisers  will 
arrest  all  foreign  vessels  attempting  to  enter  any  other  port,  and  to 
communicate  with  any  of  the  revolted  negroes,  to  carry  either  ammu- 
nition or  provisions  to  them.  Such  vessels,"  he  adds,  <^  shall  be  con- 
fiscated, and  the  commanders  severely  punished,  as  violating  the 
lights  of  the  French  republic,  and  the  law  of  nations." 
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It  might  be  questioned,  under  this  notice,  whether  vessels  sailing 
on  the  high  seas,  having  traded  with  one  of  the  brigand  ports,  would 
be  considered  as  liable  to  seizure  and  to  confiscation,  after  passing 
the  tenritorial  jurisdiction  of  the  government  of  St.  Domingo.  A 
£ree  trade  with  that  colony  had  been  allowed,  and  the  revocation  of 
that  license  is  made  known  to  the  government  of  the  United  States. 
To  its  revocation  the  ordinary  rights  of  sovereignty  alone  were  suffi- 
dent.  The  notification,  however,  refers  to  the  order  of  the  com- 
mander in  chief  of  the  French  republic  in  St  Domingo ;  and  that 
order  would  of  course  be  examined  as  exhibiting  more  perfectly  the 
extent  and  the  nature  of  the  rights  which  the  French  republic  pur- 
posed to  exercise. 

The  particular  order  which  preceded  this  notification  is  in  these 
words :  **  Every  vessel,  French  or  foreign,  which  shall  be  found  by 
the  vessels  of  the  republic  riding  at  anchor  in  the  ports  of  the  island 
not  designated  by  these  presents,  or  within  the  bays,  creeks, 
I  *274  ]  and  landing  places  on  the  coast,  or  under  sail  at  a  less  *  dis- 
tance than  two  leagues  from  the  coast,  and  communicating 
with  the  lands,  shall  be  forfeited. 

The  next  decree  is  dated  the  22d  of  June,  1802,  and  the  extract 
which  is  supposed  to  regulate  this  particular  subject,  is  in  these 
words :  "  Every  vessel,  French  or  foreign,  which  shall  be  found  by 
the  vessels  of  the  republic  anchored  in  one  of  the  ports  of  the  island 
not  designated  by  the  present  decree,  or  in  the  bays,  coves,  or  land- 
ings of  the  coast,  or  under  sail  at  a  less  distance  than  two  leagues 
fix)m  the  cos^  and  communicating  with  the  land,  shall  be  arrested 
and  confiscated." 

Nothing  can  be  more  obvious  than  that  these  are  strictly  territorial 
regulations,  proceeding  from  the  sovereign  power  of  St.  Domingo, 
and  intended  to  enforce  sovereign  rights.  Seizure  for  a  breach  of 
this  law  is  to  be  made  only  within  those  limits  over  which  the  sove- 
i^iga  claimed  a  right  to  legislate,  in  virtue  of  that  exclusive  dominion 
which  every  nation  possesses  within  its  own  territory,  and  within 
such  a  distance  from  the  land  as  may  be  considered  as  a  part  of  its 
territory.  This  power  is  the  same  in  peace  and  in  war,  and  is  exer- 
cised according  to  the  discretion  of  the  sovereign.  The  prohibition 
and  the  penally  are  the  same  on  French  and  foreign  vessels. 

This  subject  was  again  taken  up  in  October,  1802,  in  an  arrete^ 
which  in  part  regulates  the  coasting  trade  of  the  island.  The  4th, 
5th,  and  6th  articles  of  this  decree  respect  foreign  as  well  as  French 
vessels,  and  subject  them  to  confiscation  in  the  cases  which  are  there 
enumerated. 

These  are  all  of  the  same  description  with  those  stated  in  th« 
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atrrete  of  the  22d  of  June ;  and  no  seizure  is  authorized  but  of  ves* 
sels  found  within  two  leagues  of  the  coast. 

The  last  decree  is  that  which  was  issued  by  (General  Ferrand  on 
the  Ist  of  March,  1804.  This  deserves  the  more  attention,  because 
it  is  that  on  which  the  courts  profess  to  found  their  sentence  of  con- 
demnation,  in  the  particular  case  under  consideration,  and 
because  Gteneral  *  Ferrand  uses  expressions  which  clearly  [  •276  ] 
indicate  the  point  of  view  in  which  all  these  arretes  were 
contemplated  by  the  government  of  the  island. 

The  title  of  this  arrete  is,  "An  arrete  relative  to  vessels  taken  in 
contravention  of  the  dispositions  of  the  laws  and  regulations  con- 
cerning French  and  foreign  commerce  in  the  colony." 

In  stating  the  motives  for  this  ordinance,  it  is  said,  "  That  some 
French  agents  in  the  neighboring  and  allied  islands  had  mistaken 
tiie  application  of  the  laws  and  regulations  concerning  vessels  taken 
in  contravention,  upon  the  coasts  of  St.  Domingo  occupied  by  the 
rebels,  and  had  confounded  those  prizes  with  those  which  were  made 
upon  the  enemy  of  the  state."  "  Desiring  to  put  an  end  to  all  the 
abuses  which  might  result  from  this  mistake,  and  which  would  be  as 
injurious  to  the  territorial  sovereignty  as  to  the  rights  of  neutrality," 
the  commander-in-chief,  after  some  further  recitals,  which  are  not 
deemed  material,  ordains  the  law  under  which  the  tribunals  have 
proceeded. 

The  distinction  between  seizures  made  in  right  of  war,  and  those 
which  are  made  for  infractions  of  the  commercial  regulations  esta- 
blished by  the  sovereign  power  of  the  State,  is  here  ^en  in  terms ; 
and  that  legislation,  which  was  directed  against  vessels  contravening 
tiie  laws  and  regulations  concerning  French  and  foreign  cormnerce 
in  the  colony,  is  clearly  of  the  latter  description. 

The  first  article  of  this  ordonncmce  is  recited  in  the  sentence,  as 
that  on  which  the  condemnation  is  founded.     It  is  in  these  words : 

^  The  port  of  Santo  Domingo  is  the  only  one  in  the  colony  of  St. 
Domingo  that  is  open  to  the  French  and  foreign  commerce;  in  con- 
sequence, all  vessels  anchored  in  the  bays,  harbors,  and  landing 
places,  on  the  coast  occupied  by  the  rebels  ;  those  cleared  for  the 
ports  in  their  possession  coming  out  with  or  without  a  cargo,  and, 
generally,  all  vessels  sailing  in  the  territorial  extent  of  the 
island,  (except  that  from  Cape  Raphael  to  *  Ocoa  bay,)  [  *  276  ] 
found  at  a  distance  less  than  two  leagues  from  the  coast, 
shall  be  detained  by  the  state  vessels  and  privateers  having  our  let- 
ters of  marque,  who  shall  conduct  them,  if  possible,  into  the  port  of 
Santo  Domingo,  that  the  confiscation  of  the  said  vessels  and  cargoes 
may  be  pronounced." 
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As  this  article  authorizes  a  seizure  of  those  vessels  only  which  are 
^  sailing  within  the  territorial  extent  of  the  island,  found  within  less 
than  two  leagues  of  the  coast,"  it  is  deemed  by  the  court  to  be  suffi- 
ciently evident  that  the  seizure  and  confiscation  are  made  in  conse- 
quence of  a  violation  of  municipal  regulation,  and  not  in  right  of  war. 
It  is  true,  that  the  revolt  of  the  colony  is  the  motive  for  this  exercise 
of  sovereign  power.  Still  it  is  an  excercise  of  sovereign  power,  re- 
stricting itself  within  those  limits  whieh  are  the  province  of  municipal 
law,  not  the  exercise  of  a  belligerent  right. 

The  tribunal  professing  to  carry  this  law  into  execution,  though 
capable  of  sitting  either  as  a  prize  or  an  instance  court,  must  be  con- 
sidered in  this  case  as  acting  in  the  character  of  an  instance  court, 
since  it  is  in  that  chsuracter  that  it  punishes  violations  of  municipal 
law. 

The  Sarah  was  captured  more  than  ten  leagues  from  the  coast  of 
St.  Domingo,  was  never  carried  within  the  jurisdiction  of  the  tribunal 
of  that  colony,  was  sold  at  Barracoa,  in  the  island  of  Cuba,  and 
afterwards  condemned  as  prize  under  the  arrete  of  General  Ferrand, 
which  has  been  stated. 

If  the  court  of  St.  Domingo  had  jurisdiction  of  the  case,  its  sen- 
tence is  conclusive.  K  it  had  no  jurisdiction,  the  proceedings  are 
coram  nanjudice^  and  must  be  disregarded. 

Of  its  own  jurisdiction,  so  far  as  depends  on  municipal  rules,  the 
court  of  a  foreign  nation  must  judge,  and  its  decision  must  be  re- 
spected. But  if  'it  exercises  a  jurisdiction  which,  according  to  the 
law  of  nations,  its  sovereign  could  not  confer,  however  available  its 
sentences  may  be  within  the  dominions  of  the  prince  troxa 
[  •  277  ]  whom  the  authority  is  derived,  they  are  not  regarded  *  by 
foreign  courts.  This  distinction  is  taken  upon  this  principle, 
that  the  law  of  nations  is  the  law  of  all  tribunals  in  the  society  of 
nations,  and  is  supposed  to  be  equally  understood  by  alL 

Thus  the  sentence  of  a  court  sitting  in  a  neutral  territory,  and 
instituted  by  a  belligerent,  has  been  declared  not  to  change  the  pro- 
perty it  professed  to  condemn ;  and  thus  the  question  whether  a  prize 
court  sitting  in  the  country  of  the  captor  could  condemn  property 
lying  in  a  neutral  port,  has  been  fully  examined,  and  although  the 
jurisdiction  of  the  court  in  such  case  was  admitted,  yet  no  doubt 
appears  to  have  been  entertained  of  the  propriety  of  examining  the 
question,  and  deciding  it  according  to  the  practice  of  nations. 

Since  courts,  who  are  required  to  decide  whether  the  condemna* 
tion  of  a  vessel  and  cargo  by  a  foreign  tribunal  has  effected  a  change 
of  property,  may  inquire  whether  the  sentence  was  pronounced  by  a 
comrt  which,  according  to  the  principles  of  national  law,  could  have 
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juiiadiction  over  the  subject,  this  conrt  must  inquire  whether,  in  con* 
farmity  with  that  law,  the  tribunal  sitting  at  St.  Domingo  to  punish 
violations  of  the  municipal  laws  enacted  by  its  sovereign,  could  take 
jurisdiction  of  a  vessel  seized  on  the  high  seas,  for  infracting  those 
laws,  and  carried  into  a  foreign  port. 

In  prosecuting  this  inquiry,  the  first  question  which  presents  itself 
to  the  mind  is,  what  act  gives  an  inchoate  jurisdiction  to  a  court  ? 

It  cannot  be  the  offence  itself.  It  is  repugnant  to  every  idea  of  a 
proceeding  in  rem^  to  act  against  a  thing  which  is  not  in  the  power 
of  the  sovereign  under  whose  authority  the  court  proceeds ;  and  no 
nation  will  admit  that  its  property  should  be  absolutely  changed, 
while  remaining  in  its  own  possession,  by  a  sentence  which  is  entirely 
ex  parte.  Those  on  board  a  vessel  are  supposed  to  represent  all  who 
are  interested  in  it,  and  if  placed  in  a  situation  which  requires  them 
to  take  notice  of  any  proceedings  against  a  vessel  and  cargo,  and 
enables  them  to  assert  the  rights  of  the  interested,  the  cause 
is  considered  as  being  properly  heard,  and  aU  concerned  *  are  [  *  278  ] 
pertieB  to  it.  But  the  owners  of  vessels  navigating  the  high 
seas,  or  lying  in  port,  cannot  take  notice  of  any  proceedings  which 
may  be  instituted  against  those  vessels  in  foreign  countries;  and, 
consequently,  such  proceedings  would  be  entirely  ex  parte^  and  a 
sentence  founded  on  them  never  would  be,  and  never  ought  to  be, 
regarded. 

The  offence,  then,  alleged  to  have  been  committed  by  The  Sarah 
could  not  be  cognizable  by  the  court  of  St.  Domingo,  until  some 
other  act  was  performed  which  should  make  the  owners  of  the  vessel 
and  cargo  parties  to  the  proceedings  instituted  against  them,  and 
should  place  them  within  the  legitimate  power  of  the  sovereign,  for 
the  infraction  of  whose  laws  they  were  to  be  confiscated.  There 
must,  then,  be  a  seizure,  in  order  to  vest  the  possession  of  the  thing 
in  the  offended  sovereign,  and  enable  his  courts  to  proceed  against  it 
This  seizure,  if  made  either  by  a  civil  officer,  or  a  cruiser  acting  under 
the  authority  of  the  sovereign,  vests  the  possession  m  him,  and  enables 
him  to  inquire,  by  his  tribunals  constituted  for  the  purpose,  into  the* 
allegations  made  against,  and  in  favor  of,  the  offending  vesseL 
Those  interested  in  the  property  which  has  been  seized  are  considered 
as  parties  to  this  inquiry,  and  all  nations  admit  that  the  sentence, 
whether  correct  or  otherwise,  is  conclusive. 

Will  a  seizure  defacto^  made  vrithout  the  territorial  dominion  of 
the  sovereign  under  cover  of  whose  authority  it  is  made,  give  a  court 
jurisdiction  of  a  thing  never  brought  veithin  the  dominions  of  that 
sovereign  ? 

This  is  a  question  upon  which  considerable  difficulty  has  been  fel^ 
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and  on  which  some  contrariety  of  opinion  exists.  It  has  been  doabt- 
ed  whether  proceedings,  denominated  jadiciai,  are,  in  such  a  case, 
merely  irregular,  or  are  to  be  considered  as  absolutely  void,  being 
coram  nonjudice.  If  merely  irregular,  the  courts  of  the  country  pro- 
nouncing the  sentence  were  the  exclusive  judges  of  that  irregularity, 
and  their  decision  binds  the  world ;  if  coram  non  judicCf  the  sentence 

is,  as  if  not  pronounced. 
[  *  279  ]  *  It  is  conceded  that  the  legislation  of  every  country  is 
territorial ;  that  beyond  its  own  territory,  it  can  only  affect 
its  own  subjects  or  citizens.  It  is  not  easy  to  conceive  a  power  to 
execute  a  municipal  law,  or  to  enforce  obedience  to  that  law  without 
the  circle  in  which  that  law  operates.  A  power  to  seize  for  the  in- 
fraction of  a  law  is  derived  from  the  sovereign,  and  must  be  exercised, 
it  would  seem,  within  those  limits  which  circumscribe  the  sovereign 
power.  The  rights  of  war  may  be  exercised  on  the  high  seas,  because 
war  is  carried  on  upon  the  high  seas ;  but  the  pacific  rights  of  sove- 
reignty must  be  exercised  within  the  territory  of  the  sovereign. 

K  these  propositions  be  true,  a  seizure  of  a  person  not  a  subject, 
or  of  a  vessel  not  belonging  to  a  subject,  made  on  the  high  seas  for 
the  breach  of  a  municipal  regulation,  is  an  act  which  the  sovereign 
cannot  authorize.  The  person  who  makes  this  seizure  then,  makes 
it  on  a  pretext,  which  if  true,  will  not  justify  the  act,  and  is  a  marine 
trespasser.  To  a  majority  of  the  court  it  seems  to  follow,  that  such 
a  seizure  is  totally  invalid ;  that  the  possession,  acquired  by  this  un- 
lawful act,  is  his  own  possession,  not  that  of  the  sovereign ;  and  that 
such  possession  confers  no  jurisdiction  on  the  court  of  the  country  to 
which  the  captor  belongs. 

This  having  been  the  fact  in  the  case  of  The  Sarah,  and  neither 
the  vessel,  nor  the  captain,  supercargo,  nor  crew,  having  ever  been 
brought  within  the  jurisdiction  of  the  court,  or  within  the  dominion 
of  the  sovereign  whose  laws  were  infracted,  the  jurisdiction  of  the 
court  over  the  subject  of  its  sentence  never  attached,  the  proceedings 
were  entirely  ex  parte j  and  the  sentence  is  not  to  be  regarded. 

The  case  of  The  Helena,  already  cited,  may  at  first  view  be  thought 
a  case  which  would  give  validity  to  any  seizure  wherever  made,  and 
would  refer  the  legality  of  that  seizure  solely  to  the  sovereign  of  the 
captor.  But  on  a  deliberate  consideration  of  that  case,  the  majority 
of  the  court  is  of  opinion  that  this  inference  is  not  warranted 
[  *  280  ]  by  it.  Several  circumstances  concurred  in  producing  *  the 
decision  which  was  made,  and  those  circumstances  vary  that 
case  materially  from  this.  The  captured  vessel  was  carried  into  port, 
and  while  in  the  power  of  the  sovereign  was  transferred  by  his  par- 
ticular authority  in  solemn  form. 
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In  such  a  case,  Sir  William  Scott  conceived  that  a  sentence  of 
confiscation  conformably  with  the  laws  of  Algiers,  was  to  be  pre* 
sumed.  But  his  decision  did  not  turn  singly  on  this  point.  The  ves« 
sel,  after  passing  in  this  formal  manner  to  a  Spanish  purchaser,  had, 
with  equal  solemnity,  been  again  transferred  to  a  British  purchaser : 
and  the  judge  considered  this  second  purchaser,  with  how  much  rea- 
son may  perhaps  be  doubted,  as  in  a  better  situation  than  the  ori- 
ginal purchaser.  This  case  is  badly  reported ;  the  points  made  by 
counsel  on  one  side  are  totally  omitted,  and  the  opinion  of  the  judge 
is  not  given  with  that  clearness  which  usually  characterizes  the  opi- 
nions of  Sir  William  Scott  But  the  seizure  was  presumed  to  be 
made  by  way  of  reprisals  for  some  breach  of  the  treaty  between  the 
two  powers,  so  that  the  possession  of  the  captor  was  considered  as 
legitimately  the  possession  of  his  sovereign,  and  from  the  subsequent 
conduct  of  the  Dey  himself,  a  condemnation  according  to  the  usages 
of  Algiers  yras  presumed. 

But  in  presuming  a  condemnation,  this  case  does  not,  it  is  thought, 
dispense  with  the  necessity  of  one ;  nor  is  it  supposed,  in  presuming 
a  legitimate  cause  of  seizure,  to  declare  that  a  seizure  made  without 
authority,  by  a  commissioned  cruiser,  would  vest  the  possession  in 
the  sovereign  of  the  captor,  and  give  jurisdiction  to  his  courts. 

If  this  case  is  to  be  considered  as  if  no  sentence  of  condemnation  was 
ever  pronounced,  the  property  is  not  changed,  and  this  court,  having 
no  right  to  enforce  the  penal  laws  of  a  foreign  country,  cannot  Inquire 
into  any  infraction  of  those  laws.  The  property  in  this  particular 
case  was  purchased  under  circumstances  which  exclude  any  doubt 
respecting  its  identity,  and  respecting  the  full  knowledge  of  the  pur- 
chaser of  the  nature  of  the  title  he  acquired. 

*  The  sentence  of  condemnation  being  considered  as  null  [  *  281  ] 
and  invalid,  the  property  is  unchanged,  and,  therefore,  ought 
to  be  recovered  by  the  Ubellants  in  the  court  below.  But  those  libel- 
lants  ought  to  account  with  the  defendants  for  the  freight,  insurance, 
and  duties  on  importation,  and  for  such  other  expenses  as  would 
have  been  properly  chargeable  on  themselves  as  importers ;  and  each 
party  is  to  bear  his  own  costs. 

The  sentence  of  the  circuit  court  is  to  be  reversed,  and  also  the 
sentence  of  the  district  court,  so  far  as  it  contravenes  this  opinioui 
and  the  cause  is  to  be  remanded  to  the  circuit  court  for  the  district  of 
South  Carolina,  for  a  final  decision  thereon. 

Livingston,  J.  Without  expressing  an  opinion  on  the  invalidity 
of  a  seizure  on  the  high  seas  under  a  municipal  regulation,  if  the 
property  be  immediately  carried  into  a  port  of  the  country  to  which 
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Uie  capturing  vessel  belongs,  and  there  regularly  proceeded  againsti 
I  concur  in  the  judgment  just  deUvered,  because  The  Sarah  and  her 
cargo  were  condemned  by  a  French  tribunal  sitting  at  St.  Domingo, 
without  having  been  carried  into  that,  or  any  other  French  port,  and 
while  lying  in  the  port  of  Charleston,  South  Carolina,  whither  they 
had  been  carried,  by  and  with  the  consent  of  the  captor. 

CusHiNG  and  Chase,  JJ.,  concurred  in  opinion  with  Judge  Livings- 
ton. 

Johnson,  J.  This  cause  comes  up  on  appeal  from  the  circuit 
court  of  South  Carolina,  acting  in  the  capacity  of  an  instance  court 
of  admiralty.  The  doctrines  which  regulated  the  decision  of  the 
circuit  court  are  not  overruled  by  a  majority  of  the  bench ;  but  the 
decree  of  that  court  is  rescinded,  because  to  three  of  the  five  judges 
who  concur  in  sustaining  the  appeal,  it  appears  that  the  property 
could  not  be  condemned  in  the  court  of  St.  Domingo,  while  lying  in 
a  neutral  port  -,  «uid  to  the  other  two,  that  the  capture  on  the  high 
seas,  for  a  breach  of  municipal  regulation,  was  contrary  to  the  law  of 
nations,  and,  therefore,  vested  no  jurisdiction  in  the  court  of 
[  *  282  ]  St  Domingo.  On  the  former  doctrine  it  is  not  *  necessary 
to  make  any  observations,  because  in  the  case  of  the  Sea 
Flower,  argued  together  with  this  as  one  cause,  and  decided  on  the 
same  day,  that  doctrine  is  expressly  overruled.  But  on  the  latter 
point  I  think  it  proper,  briefly,  to  state  the  reasons  upon  which  I 
found  my  disapprobation,  both  of  the  doctrine  and  of  its  application 
to  tills  case. 

It  would  have  been  some  relief  to  us  in  determining  this  question, 
had  it  been  made  a  point  by  counsel,  either  in  their  argument  in  this 
aourt  or  in  the  court  below ;  but  it  appears  to  have  been  wholly  un- 
Boticed  by  them. 

Most  of  the  difficulties  which  have  occurred  in  the  investigation  of 
this  case,  appear  to  have  resulted  from  an  indistinct  view  of  the  na^ 
tuie,  origin,  and  object  of  prize  courts.  Conducted  by  the  same 
forms,  and  very  generally  blended  in  the  same  persons,  it  is  not  easy 
to  trace  upon  the  mind,  the  discriminating  line  between  the  instance 
and  prize  courts ;  yet  the  object  of  the  institution  of  the  latter  court, 
when  consideredi  strongly  marks  the  distinguishing  point  between 
tiien.  In  its  ordinary  jurisdiction,  the  admiralty  takes  cognizance  of 
meie  questions  of  meum  and  tuum  arising  between  individuals ;  its 
extraordinary  or  prize  jurisdiction  is  vested  in  it  for  the*  purpose  of 
revising  the  acts  of  the  sovereign  himself  performed  through  the 
a^oBCf  of  his  |>fficers  or  subjects.     A  seizure  on  the  high  seas  by  an 


FEBRUARY  TERU^  1806.  99 


Roie  9.  Himelj.    4  C. 


imanthorized  indiyidoal  is  a  mere  trespass,  and  produces  no  change 
of  right,  but  such  a  seizure  made  by  sovereign  authority,  vests  the 
thing  seized  in  the  sovereign ;  for  the  fact  of  possession  must  have  all 
tiie  beneficial  effects  of  the  right  of  possession,  as  the  justice  or  pro- 
priety of  it  cannot  be  inquired  into  by  the  courts  of  other  nations. 
But  as  this  principle  might  leave  the  unoffending  individual  a  prey 
to  the  rapacity  of  cruisers,  or  a  victim  to  the  errors  of  those  who  even 
mean  well,  and  as  every  civilized  nation  pretends  to  the  character  of 
justice  and  moderation,  and  to  have  an  interest  in  preserving  tlie 
peace  of  the  world,  they  constitute  courts  with  powers  to  inquire  into 
the  correctness  of  captures  made  under  color  of  their  own  authority, 
and  to  give  redress  to  those  who  have  been  unmeritedly  attacked  or 
injured.  These  are  denominated  prize  courts,  and  the  pri- 
mary *  object  of  their  institution  is  to  inquire  whether  a  [  *28«(  ] 
taking  as  prize  is  sanctioned  by  the  authority  of  their  sove- 
reign, ot  the  unauthorized  act  of  an  individual.  From  this  it  would 
seem  to  follow,  that  the  decision  of  such  a  court  is  the  only  legal  or- 
gan of  communication  through  which  the  sanction  of  a  sovereign  can 
be  ascertained,  and  that  no  other  court  is  at  liberty  to  deny  the  exisf>- 
enoe  of  sovereign  authority,  for  a  seizure  which  a  prize  court  has  dt.*- 
dared  to  be  the  act  of  its  sovereign. 

The  propriety  of  such  an  act  may  correctly  become  the  subject  of 
executive  or  diplomatic  discussion ;  but  the  equality  of  nations  for- 
bids that  the  conduct  of  one  sovereign,  or  the  correctness  of  the  prin- 
ciples upon  which  he  acts,  should  be  submitted  to  the  jurisdiction  of 
,the  courts  of  another.  From  these  considerations  I  infer,  that  the 
capture  and  continued  possession  of  The  Sarah  and  her  cargo,  con- 
firmed by  the  approbatory  sentence  of  a  court  of  the  capturing  pow<3r, 
vested  a  title  in  the  claimant,  which  this  court  cannot,  consistently 
with  the  law  of  nations,  interpose  its  authority  to  defeat. 

Having  briefly  stated  the  grounds  upon  which  I  originally  formed 
and  now  adhere  to,  an  opinion  in  favor  of  the  claimants,  I  will 
consider  the  objections  stated  to  the  jurisdiction  of  the  court,  on  the 
ground  that  the  seizure  was  contrary  to  the  law  of  nations. 

It  is  admitted,  if  the  court  of  St.  Domingo  had  jurisdiction  of  the 
subject-matter,  that  the  condemnation  completed  the  devestiture  of 
jHToperty.  But  it  is  contended  that  the  subject,  in  this  case,  was  not 
within  their  jurisdiction,  because  it  was  seized  for  a  cause  not  sanc- 
tioned by  the  law  of  nations.  I  am  unfortunate  enough  to  think 
that  neither  the  premises  nor  the  conclusion  of  this  argument  are 
maintainable.  The  conclusion  is  subject  to  this  very  obvious  objec* 
tion,  that  it  defeats  the  very  end  for  which  such  courts  were  created* 

To  contend  that  a  violation  of  the  law  of  nations  will  lake  awaf 
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the  jurisdiction  of  a  court,  which  sits  and  judges  according  to  the 
law  of  nations,  appears  to  approach  very  near  to  a  solecism.     The 

occurrence  which  gives  it  jurisdiction  takes  it  away. 
[  *  284  ]      *  K  the  object  and  end  of  constituting  a  prize  court  be,  to 

give  redress  against  unlawful  capture,  and,  as  the  books  say, 
in  such  case  to  restore  velis  levoHs,  how  can  it  make  reparation  to  the 
injured  individual,  if  it  loses  its  jurisdiction ;  because  there  has  been 
an  injury  done  to  him,  the  court  can  give  him  no  redress.  The  argu- 
ment admits,  that  a  capture  consistent  with  the  law  of  nations,  would 
give  jurisdiction,  but  how  is  the  legality  or  illegality  of  a  capture  to 
be  determined,  unless  a  court  can  take  jurisdiction  of  the  case.  The 
legality  of  the  capture  is  the  very  point  to  which  a  court  is  to  direct 
its  inquiries,  and  yet  that  inquiry  is  arrested,  in  its  inception.  The 
cause  or  circumstances  of  a  capture  can  never  be  known  to  a  court| 
without  exercising  jurisdiction  on  the  subject.  To  maintain,  there- 
fore, that  prize  courts  can  only  exercise  jurisdiction  over  captureS| 
made  consistently  with  the  law  of  nations,  is  in  effect,  to  deprive 
them  of  all  jurisdiction,  since  it  leaves  no  means  of  deciding  the 
question  on  which  their  jurisdiction  rests. 

But  the  premises  which  lead  to  this  conclusion,  will  be  found  no 
less  exceptionable  than  the  conclusion  itself;  and  the  propriety  of 
taking  into  consideration  the  questions  which  form  those  premises 
very  questionable.  The  opinion  of  those  of  my  brethren  who  main- 
tain this  doctrine,  is  founded  upon  two  propositions. 

1.  That  a  nation  cannot  capture,  on  the  high  seas,  a  vessel  which 
has  within  her  territories,  committed  a  breach  of  a  municipal  law. 

2.  That  the  condemnation  in  this  case  was  grounded  on  an  offence 
against  a  municipal  law. 

To  me  it  appears  wholly  immaterial  on  what  grounds  the  decision 
be  founded,  if  the  case  be  within  their  jurisdiction.  Indeed,  this  is 
fully  admitted  by  those  of  the  court,  who  maintain  the  doctrine  that 
I  am  considering ;  but  under  the  idea  of  examining  the  jurisdiction 
of  the  court,  they  appear  to  me  to  go  farther  and  examine  into  the 
correctness  of  its  decision.  I  do  not  deny  that  there  are  circum- 
stances material  to  the  effect  of  sentences  of  foreign  prize 
[•  285  ]  courts,  into  which  other  courts  may  •inquire.  The  author- 
ities quoted  on  this  point  relate  exclusively  to  two,  namely, 

1.  Whether  the  court  is  held  in  the  territory  of  the  sovereign  who 
constitutes  it 

2.  Whether  the  subject  stib  potestaie  of  the  sovereign  whose  courts 
condemned  it. 

These  circumstances  have  an  immediate  relation  to  the  existence 
of  the  court,  and  of  its  power  of  acting  upon  the  subject ;  but  within 
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its  legitimate  scope  of  action^  the  correctness  of  its  proceedings,  or 
of  the  rules  of  decision  by  which  it  is  governed,  cannot,  in  the  nature 
of  things,  and  consistently  with  the  idea  of  perfect  equality  and  in- 
dependence, be  subjected  to  the  review  of  other  courts. 

The  decisions  of  such  courts  do  not  derive  their  effect  from  their 
abstract  justice ;  they  are  in  this  respect  analogous  to  the  acts  of 
sovereignty.  They  are  universally  conclusive,  because  nowhere  sub- 
ject to  revision.  Among  nations  they  are  considered  as  entitled  to 
the  same  validity  as  the  decisions  of  municipal  courts,  within  their 
respective  territories,  and  preclude  the  rights  of  parties,  although  con- 
trary to  every  idea  of  law,  reason,  Guad  evidence. 

The  court  of  St.  Domingo  being  a  court  of  coordinate  authority 
with  this,  was  equally  competent  to  decide  a  question  of  jurisdiction 
arising  under  the  law  of  nations.  Had  the  question,  whether  a  sei- 
zure under  municipal  law,  upon  the  high  seas,  was  contrary  to  the 
law  of  nations,  or,  if  contrary  to  the  law  of  nations,  whether  the  court 
could  not  therefore  exercise  jurisdiction  upon  it,  been  brought  to  the 
notice  of  that  court,  it  is  presumed  that  their  decree  would  not  have 
been  void,  because  they  maintained  the  negative  of  the  proposition. 
Had  it  been  made  a  question  before  that  court,  whether  the  laws  of 
France  authorized  the  capture  of  The  Sarah  at  ten  leagues  distance 
£rom  the  coast,  or  whether  in  fact  the  vessel  was  not  seized  within 
two  leagues  of  the  coast,  it  is  presumed  that  their  decision  upon  these 
points  would  have  been  conclusive,  whatever  may  be  the 
impression  *  of  this  court  from  the  evidence  now  before  us.  [  *  286  ] 
It  is  impossible  for  this  court  to  pretend  to  a  knowledge  of 
all  the  facts  by  which  the  decree  of  that  court  may  have  been  regu- 
lated. The  decree  itself  shows  that  the  whole  evidence  is  not  before 
us ;  but  if  it  were,  that  court  is  sole  arbiter,  both  of  the  effect  of  testi- 
mony, and  the  credibility  of  witnesses.  A  similar  observation  may 
be  made  with  regard  to  the  laws  of  France  which  much  pains  has 
been  taken  to  prove,  did  not  authorize  this  capture.  How  can  this 
court  be  supposed  to  know  all  the  laws,  sovereign  orders  or  received 
principles  which  regulate  the  decisions  of  foreign  courts.  Such 
courts  are  best  acquainted  with  the  laws  of  their  own  government, 
and  their  decision  upon  the  existence  or  effect  of  those  laws  must,  in 
the  nature  of  things,  be  conclusive  in  the  eyes  of  other  nations.  Sup- 
pose that  other  courts  were  so  far  at  liberty  as  to  review  the  grounds 
upon  which  such  decrees  profess  to  proceed,  the  insuf&ciency  of  those 
grounds  would  not  be  conclusive  against  the  correctness  of  such  de- 
cisions, because  they  may  be  maintainable  upon  other  grounds,  not 
noticed^  or  even  not  known  to  the  judge  who  pronounces  them. 

But  if  we  are  to  look  into  the  grounds  upon  which  a  decre<»  is  pro* 

9* 
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fessediy  founded,  extravagant  as  that  upon  the  case  of  The  Sarah  is 
said  to  be,  there  is  one  view  in  which  it  may  admit  of  justification* 
General  Ferrand,  in  his  preamble,  declares  it  to  be  his  leading  object 
to  remove  the  contrariety  of  opinion  which  existed  among  the  officers 
of  government  relative  to  existing  laws,  respecting  captures  of  ves- 
sels  taken  upon  the  coasts  of  St  Domingo.  If  their  judges  thought 
proper  to  consider  this  arrete  as  only  declaratory  of  preexisting 
laws,  and  that  the  words  in  the  first  article,"  *^  ceux  ex^diS  pour  les 
partes  en  leur  possession  en  sortant  avec  on  sans  chargement^^  author- 
ized the  capture  of  vessels  outward  bound,  I  know  no  reason  that 
we  can  have  to  declare  it  a  misconstruction  or  incorrect  opinion,  or, 
if  incorrect,  to  nullify  their  decree  on  that  accoimt.  The  conclusive- 
ness of  a  foreign  sentence  appears  to  be  at  an  end,  the  moment  other 
courts  undertaJke  to  look  into  the  cause  for  which  a  capture  was 
made.  K  the  possession  of  the  captor  is  the  possession  of  his  sove- 
reign, and  his  courts  have  a  right  therefore  to  adjudicate 
[  *  287  ]  property  captured,  *or  carried  into  a  foreign  port,  it  appears 
to  me  to  be  immaterial  on  what  ground  the  capture  is  made. 
The  fieu^t  of  dispossession  by  sovereign  authority,  judicially  ascertain- 
ed, deprives  all  other  courts  of  the  right  to  act  upon  the  case. 

Upon  these  considerations  I  have  adopted  the  opinion  that  we  are 
not  at  liberty  to  enter  into  the  inquiry  whether  a  capture  of  The 
Sarah  was  made  in  pursuance  of  belligerent  or  municipal  rights. 
But  if  we  are  to  enter  into  the  inquiry,  I  am  of  opinion  that  the  evi- 
dence before  us  plainly  makes  out  a  case  of  belligerent  capture,  and, 
though  not  so,  that  the  capture  may  be  justified,  although  for  the 
breach  of  a  municipal  law. 

In  support  of  my  latter  position,  both  principle  and  the  practice  of 
Great  Britain  and  our  own  government  may  be  appealed  to. 

The  ocean  is  the  common  jurisdiction  of  all  sovereign  powers; 
from  which  it  does  not  result  that  their  powers  upon  the  ocean  exist 
in  a  state  of  suspension  or  equipoise,  but  that  every  power  is  at 
liberty  upon  the  ocean  to  exercise  its  sovereign  right,  provided  it  does 
no  act  inconsistent  with  that  general  equality  of  nations  which  exists 
upon  the  ocean.  The  seizure  of  a  ship  upon  the  high  seas,  after  she 
has  committed  an  act  of  forfeiture  within  a  territory,  is  not  incon- 
sistent with  the  sovereign  rights  of  the  nation  to  which  she  belongS| 
because  it  is  the  law  of  reason,  and  the  general  understanding  of  na- 
tions, that  the  offending  individual  forfeits  his  claim  to  protection, 
and  every  nation  is  the  legal  avenger  of  its  own  wrongs.  Within 
their  jurisdictional  limits  the  rights  of  sovereignty  are  exclusive; 
upon  the  ocean  they  are  concurrent.  Whatever  the  great  principle 
of  self-defence,  in  its  reasonable  and  necessary  exercise,  will  sanction 
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in  an  individual  in  a  etate  of  nature,  nations  may  lawfally  perfonn 
upon  the  ocean.  This  principle,  as  well  as  most  others,  may  be  car* 
lied  to  an  unreasonable  extent ;  it  may  be  made  the  pretence  instead 
of  the  real  ground  of  aggression,  and  then  it  will  become  a  just  cause 
of  war.  I  contend  only  for  its  reasonable  exercise.  The  act  of  Great 
Biitain,  of  the  24  Qeo.  IIL  c.  47,  is  predicated  upon  these 
principles.  It  subjects  vessels  to  *  seizure,  which  approach  [  *  288  ] 
with  certain  cargoes  on  board,  within  the  distance  of  four 
leagues  of  her  coast,  because  it  would  be  difficult,  if  not  impossible, 
to  execute  her  trade  laws,  if  they  were  suffered  to  approach  nearer  in 
the  prosecution  of  an  illicit  design.  But  if  they  have  been  within 
that  distance,  they  axe  afterwards  subject  to  be  seized  on  the  high 
seas.  They  have  then  violated  her  laws,  and  have  forfeited  the  pro- 
tection of  their  sovereign.  The  laws  of  the  United  States  upon  the 
subject  of  trade,  appear  to  have  been  framed  in  some  measure  after 
the  model  of  the  English  statutes ;  and  the  39th  section  of  the  act  of 
1799,  ^  expressly  authorizes  the  seizure  of  a  vessel  that  has,  within 
the  jurisdiction  of  the  United  States,  committed  an  act  of  forfeiture, 
wherever  she  may  be  met  with  by  a  revenue  cutter,  without  limiting 
the  distance  from  the  coast.  So  sdso  the  act  of  1807,'  for  prohibiting 
the  importation  of  slaves,  authorizes  a  seizure  beyond  our  jurisdic- 
tional limits,  if  the  vessel  be  found  with  slaves  on  board,  hovering  on 
the  coast;  a  latitude  of  expression  that  can  only  be  limited  by  di- 
cnmstances,  and  the  discretion  of  a  court,  and  in  case  of  fresh  pur- 
suit, would  be  actually  without  limitation.  Indeed,  after  passing  the 
jurisdictional  Umits  of  a  state,  a  vessel  is  as  much  on  the  high  seas 
as  if  in  the  middle  of  the  ocean ;  and  if  France  could  authorize  a  sei- 
zioe  at  the  distance  of  two  leagues,  she  could  at  the  distance  of 
twenty. 

But  the  capture  of  The  Sarah  may  fairly  be  considered  as  an  exer^ 
<U8e  of  belligerent  right,  and  strictly  analogous  to  seizure  for  breach  of 
blockade.  The  right  of  one  nation  to  exclude  all  others  from  trading 
with  her  territories,  exists  equally  in  war  and  in  peace.  Had  the  ex- 
clusion in  this  case  been  merely  calculated  for  the  interest  of  trade, 
it  may  have  been  considered  as  purely  municipal  But  there  existed 
a  war  between  the  parent  state  and  her  colony.  It  was  not  only  a 
fact  of  the  most  universal  notoriety,  but  officially  notified  in  the  ga^ 
zettes  of  the  United  States,  by  the  proclamation  of  the  French  resident 
M*  Pichon,  who  at  the  same  time  pubUshes  ihe  prohibition  to  trade 
with  the  revolters,  witii  a  declaration  that  seizure  and  confiscation 
flhould  be  the  consequence  of  disobedience  to  this  prohibition*   Here^ 

A  1  StatB.  at  Lai^,  649.  *  S  State,  at  Large,  420. 
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then,  was  notice  of  the  existence  of  war,  and  an  assertion 
[  *  289  ]  *  of  the  rights  consequent  upon  it.    The  object  of  the  measure 

was  not  the  promotion  of  any  particular  branch  of  agricul- 
ture, manufacture,  or  commerce,  but  solely  the  reduction  of  an  ene- 
my. It  was  therefore  not  merely  municipal,  but  belligerent  in  its 
nature  and  object.  If  France  had  a  right  to  subdue  the  revolted  colo- 
ny, she  had  an  undoubted  right  to  preclude  all  nations  from  supply- 
ing them  with  the  means  of  protracting  the  war.  To  confine  her  to 
her  own  jurisdictional  limits,  in  the  exercise  of  those  acts  of  force 
which  were  necessary  to  carry  into  effect  her  right  of  excluding  neu- 
trals, would  be  a  mere  mockery,  when  by  the  very  state  of  things  she 
was  herself  shut  out  from  those  limits.  Seizure  on  the  high  seas  for 
/  a  breach  of  the  right  of  blockade,  during  the  whole  return  voyage,  is 
(  universally  acquiesced  in  as  a  reasonable  exercise  of  sovereign  power. 
The  principle  of  blockade  has  indeed  in  modern  times  been  pushed 
to  such  an  extravagant  extent  as  to  become  a  very  justifiable  cause 
of  war,  but  still  it  is  admitted  to  be  consistent  with  the  law  of  na- 
tions, when  confined  within  the  limits  of  reason  and  necessity.  The 
dght  to  subdue  an  enemy,  carries  with  it  the  right  to  make  use  of  the 
necessary  means  for  that  purpose,  and  the  individual  who  does  an 
act  inconsistent  with  the  rights  of  a  belligerent,  exposes  himself  to 
the  liability  to  be  treated  as  an  enemy.  The  belligerent  nation  can 
exercise  the  same  acts  of  violence  against  him  that  she  can  against 
an  individual  of  her  enemy.  Nor  can  his  sovereign  protect  an  indi- 
vidual who  has  committed  an  aggression  upon  belligerent  rights  with- 
out becoming  a  party  to  the  contest. 

The  argument  drawn  from  the  decree  of  Ferrand,  to  prove  that 
France  had  not  asserted  her  belligerent  rights,  is  evidently  founded 
upon  a  mistranslation.  The  sentence  which  authorizes  the  seizure 
of  vessels  when  outward  bound,  after  having  entered  the  ports  of  St. 
Domingo,  is  substantive,  and  totally  unaffected  by  the  subsequent 
sentence,  which  authorizes  a  seizure  of  vessels  sailing  within  two 
leagues  of  the  coast  The  former  authorizes  capture  for  the  ofTenob 
of  having  entered  those  ports ;  the  latter,  for  being  found  in  a  situation 
from  which  an  intention  to  commit  that  offence  shall  be  inferred* 

Nor,  if  the  fact  were  so,  that  she  had  limited  the  right  of 
[  *290.  ]  capture  to  two  leagues  from  her  coast,  would  *it  follow  that 

this  was  an  exercise  of  municipal  right ;  because  a  nation 
may  restrict  her  subjects,  in  the  exercise  of  belligerent  rights,  to  a 
certain  distance  from  the  coast,  or  even  to  her  jurisdictional  limits, 
and  yet  the  character  of  the  seizure  would  be  in  no  wise  changed. 
If  the  object  of  the  seizure  is  to  promote  the  reduction  of  an  enemy 
it  is  an  exercise  of  the  rights  of  war. 
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From  these  considerations  I  conclude  that  the  capture  of  The  Sa- 
rah was  justifiable  upon  principles  not  at  aU  dependent  upon  mu- 
nicipal regulation ;  that  it  may  fairly  be  considered  as  having  been 
made  in  conformity  with  the  law  of  nations,  and,  therefore,  without 
acceding  to  the  doctrine  that  a  seizure  contrary  to  the  law  of  nations 
was  a  void  seizure,  and  that  we  have  a  right  to  declare  that  a  mere 
marine  trespass  which  a  court  of  France  has  declared  to  be  the  act 
of  its  sovereign,  I  conclude  that  the  court  of  St.  Domingo  had  juris- 
diction in  this  case ;  and  if  it  had  jurisdiction,  it  is  admitted  that  the 
property  was  altered,  and  the  libellant  ought  not  to  recover. 

Let  it  be  observed  that  this  is  not  an  application  on  behedf  of  the 
vendee  of  the  captor  for  the  aid  of  this  court  to  secure  to  him  the  be- 
nefit of  his  purchase.  We  find  him  in  possession,  and  the  application 
is  for  our  aid  to  devest  that  possession,  and  restore  it  to  the  original 
owner.  This  owner  was  clearly  an  offender  against  the  rights  of 
France,  and  his  only  claim  upon  the  interference  of  this  court  is,  that 
.  he  had  escaped,  with  the  property  thus  acquired,  beyond  two  leagues 
fiom  the  shore  of  the  nation  that  he  had  offended.  In  such  a  case 
it  would  be  enough,  for  all  the  purposes  of  the  defendant,  if  this  court 
would  imitate  the  state  of  our  nation,  and  remain  neutral  between 
the  parties. 

Let  it  not  be  supposed  that  the  opinion  which  I  am  giving  devotes 
the  commerce  of  our  country  to  lawless  depredation.  My  observa- 
tions are  applied  to  a  case  in  which  an  evident  aggression  has  been 
committed,  by  entering  at  least  two  of  the  interdicted  ports  of  St. 
Domingo.  The  individual  who  will  knowingly  violate  the  rights  of 
war,  or  laws  of  trade  of  another  nation,  is  well  apprised  that  he  for- 
feits all  claim  to  the  protection  of  his  country,  or  the  inter- 
ference of  its  courts.  The  peace  of  *  the  nation,  and  the  [  *  291  ] 
interests  of  the  fair  trader,  imperiously  require  that  the  smug- 
ger, or  the  violator  of  neutrality,  should  be  left  to  his  fate. 

If  I  had  no  other  reason  to  satisfy  my  mind  of  the  correctness  of 
the  doctrines  that  I  have  been  contending  for,  a  conviction  of  their 
importance  to  the  peace  and  security  of  the  mercantile  world  would 
alone  induce  me  to  maintain  them.  The  purctiase  of  these  goods 
was  made  in  a  Spanish  port,  under  sanction  of  an  agent  of  the  FVench 
government,  apparently  countenanced  by  the  government  of  the  coun- 
try in  which  he  acted,  and  is  sanctioned  by  a  condemnation.  K  in 
the  purchase  of  articles  of  merchandise  in  a  foreign  port,  under  the 
sanction  of  sovereign  authority,  it  is  nevertheless  necessary,  in  order 
to  acquire  a  good  property,  that  a  merchant  should  know  whether 
they  were  captured  by  law,  or  without  law,  under  the  law  of  nations^ 
or  under  municipal  law,  the  office  of  a  lawyer  will  be  as  necessary  to 


106         SUPREME  COURT  OF  THE  UNITED  STATES. 

Bose  V.  Himely.    4  C. 

his  edacation  as  the  counting-house.  Articles  of  commerce  passing 
from  hand  to  hand  by  mere  delivery,  often  remaining  for  years  in  the 
same  packages,  distinguished  by  the  same  marks,  may  admit  of  iden- 
tification after  any  length  of  time,  in  the  remotest  countries,  and  in 
the  hands  of  the  most  innocent  purchasers.  But  if  a  seizure  by  a 
sovereign,  upon  a  ground  which  any  court  may  adjudge  unsanctioned 
by  the  law  of  nations,  is  tantamount  to  no  seizure,  and  nothing  done 
in  pursuance  of  it  can  transfer  a  good  property,  where  is  the  uncer- 
tainty to  end  ?  With  regard  to  ships  the  inconvenience  may  not  be 
so  great  Every  merchant  knows  that  a  vessel  must  be  accompanied 
with  her  document  papers,  so  that  the  purchaser  may  come  to  the 
knowledge  of  her  having  passed  through  a  capture  and  condemnation, 
and  be  put  on  his  guard  against  so  precarious  a  titie.  He  will  know 
that  he  is  liable  to  be  dispossessed  according  to  the  varying  construc- 
tion of  the  law  of  nations  that  may  prevail  in  difierent  countries ;  yet 
he  knows  the  full  value  of  a  property  thus  embarrassed.  But  in  the  pur- 
chase of  merchandise  he  has  no  security,  unless  indeed  he  purchases 
them  immediately  from  the  manufacturer  or  the  planter.  It  is  a  sub- 
ject of  curious  speculation  how  far  the  pursuit  or  research  after  mer- 
chandise thus  situated  may  be  carried ;  whethei  the  same 
[  *  292  ]  principle  may  not  extend  it  into  the  *  hands  of  the  retailer  or 
even  the  consumer.  In  one  of  the  cases  arising  out  of  the 
capture  of  The  Sarah,  I  mean  that  against  Groning,  the  property  is 
libelled  in  the  hands  of  a  purchaser  without  notice,  after  it  was  land- 
ed in  this  country.  If  we  can  go  so  far,  I  see  not  where  we  are  to  stop. 
Every  subsequent  purchaser,  even  the  remotest,  as  far  as  the  article 
will  admit  of  identification,  is  in  no  better  situation  than  the  defendant 
Groning,  and  liable,  upon  the  same  principle,  to  be  dispossessed. 
After  going  beyond  the  fact  of  seizure  by  sovereign  authority  within 
his  own  territory,  (where  he  is  supreme,)  or  upon  the  ocean,  (where 
he  is  equal  to  all  others,)  unaffected  by  escape,  recapture,  or  release, 
(by  which  property  is  restored  to  its  state  before  seizure,)  the  appro- 
batory sentence  of  his  own  court,  (by  which  alone  it  can  be  judicially 
known  to  be  the  act  of  the  sovereign,)  beyond  these  limits  every  step 
that  a  court  takes  csm  only  be  productive  of  doubt,  litigation,  and  un- 
certainty, and  involve  the  commercial  world  in  endless  embarrassment, 
at  the  same  time  that  it  compromits  the  peace  of  nations,  among 
whom  it  is  a  received  and  correct  opinion,  that  a  want  of  due  defer- 
ence to  the  jurisdiction  of  their  maritime  courts  is  a  just  cause  of 
war. 

4  C.  293;  6  C.  281;  S  W.  246;  5  P.  1;  3  H.  750;  6  H.  31 ;  7  H.  1 ;  8  H.499;  ISA 
4ilS;  14  H.  38;  17  H.  428;  2B.  686. 


FEBRUARY  TERM,  1808.  107 

Hudson  V.  Gaostier.    4  C. 


*  Hudson  and  others  v*  Gubbtier,  and  Lafont  v.  Bioblow.  [*  293  ] 

4  C.  293. 

A  seizure  for  the  breach  of  a  municipal  regulation,  made  within  the  territorial  jurisdiction  of 
-  die  sovereign,  being  ralid,  and  conferring  possession  on  the  sovereign,  his  courts  maj  pro- 
oeeed  to  sentence,  though  the  res  be  lying  in  a  port  of  another  friendly  power. 

Thbse  cases  were  argued  in  connection  with  that  of  Rose  v* 
finely. 

Marshall,  C.  J.,  delivered  the  opinion  of  the  court,  as  follows :  ^ 

This  case  differs  from  that  of  Rose  v.  Himely  in  one  material  fact 
The  vessel  and  cargo  which  constitute  the  subject  of  controversy 
were  seized  within  the  territorial  jurisdiction  of  the  government  of 
St  Domingo,  and  carried  into  a  Spanish  port  While  lying  in  that 
'port,  proceedings  were  regularly  instituted  in  the  court  for  the  island 
of  Guadaloupe ;  the  cargo  was  sold  by  a  provisional  order  of  that 
court,  after  which  the  vessel  and  cargo  were  condemned.  The  sin- 
gle question,  therefore,  which  exists  in  this  case  is,  did  the  court  of 
the  captor  lose  its  jurisdiction  over  the  captured  vessel  by  its  being 
carried  into  a  Spanish  port  ? 

•  The  seizure  was  indisputably  a  valid  seizure,  and  vested  [  *  294  ] 
the  lawful  possession  of  the  vessel  in  the  sovereign  of  the 
captor.  The  right  consequently  existed  in  full  force  to  apply  imme- 
diately to  the  proper  tribunals  for  an  examination  of,  and  decision  on, 
tne  offence  alleged  to  have  been  committed.  The  jurisdiction  of 
those  tribunals  had  attached,  and  this  right  to  decide  upon  the  offence 
was  complete. 

When  a  seizure  is  thus  made  for  the  violation  of  a  municipal  law, 
the  mode  of  proceeding  must  be  exclusively  regulated  by  the  sove- 
reign power  of  the  country,  and  no  foreign  court  is  at  liberty  to  ques- 
tion the  correctness  of  what  is  done,  unless  the  court  passing  the 
sentence  loses  its  jurisdiction  by  some  circumstance  which  the  law 
of  nations  can  notice.  Recapture,  escape,  or  a  voluntary  discharge 
of  the  captured  vessel,  would  be  such  a  circumstance,  because  the 
sovereign  would  be  thereby  deprived  of  the  possession  of  the  thing, 
and  of  his  power  over  it  While  this  possession  remains,  the  res 
may  be  either  restored  or  sold,  the  sentence  of  the  court  can  be  ex- 


>  8.  C.  6  C.  281,  where  the  opinion  of  Johnson,  J.,  in  this  caso  is  adoptod  by  tbi 
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ecated,  and  therefore  this  possession  seems  to  be  the  essential  fact  on 
which  the  jurisdiction  of  the  court  depends. 

The  laws  of  the  United  States  require  that  a  vessel  which  has 
been  seized  for  violating  them  should  be  tried  in  the  district  where 
the  offence  is  committed,  and  certainly  it  would  be  irregular  and  ille- 
gal for  the  tribunal  of  a  different  district  to  act  upon  the  case.  But 
of  this  irregularity,  it  is  believed,  no  foreign  court  could  take  notice. 
The  United  States  might  enable  the  admiralty  courts  of  one  district 
to  decide  on  captures  made  for  offences  committed  in  another  district. 
It  is  an  internal  regulation  to  be  expounded  by  our  own  courts,  and 
of  which  the  law  of  nations  can  take  no  notice.  The  possession  of 
the  thing  would  be  in  the  sovereign  power  of  the  State,  and  it  is 
competent  to  that  power  to  give  jurisdiction  over  it  to  any  of  its  tri- 
bunals. There  exists  a  full  power  oyer  the  subject,  and  an  ability  to 
execute  the  sentence  of  the  court.  The  sovereign  power  possessing 
jurisdiction  over  the  thing,  must  be  presumed  by  foreign  tribunals  to 
have  exercised  that  juri«sdiction  properly.  But  if  the  res  be  out  of 
the  power  of  the  sovereign,  he  cannot  act  upon  it,  nor  delegate  au- 
thority to  act  upon  it  to  his  courts. 
[  •  295  ]  •  If  these  principles  be  correct,  it  remains  to  inquire  whe- 
ther the  brig  Sea  Flower  remained  in  the  possession  and  in 
the  power  of  the  sovereign  of  the  captor  after  being  carried  into  a 
Spanish  port. 

Had  this  been  a  prize  of  war,  we  have  precedents  and  principles 
which  would  guide  us.  The  cases  cited  from  Robinson's  Reports, 
and  the  regulations  made  by  Louis  XVI.  in  November,  1779,  show 
that  the  practice  of  condemning  prizes  of  war  while  lying  in  neutral 
ports  has  prevailed  in  England,  and  has  been  adopted  in  France. 
The  objections  to  this  practice  may  perhaps  be  sufficient  to  induce 
nations  to  change  it  by  common  consent,  but  until  they  change  it  the 
practice  must  be  submitted  to,  and  the  sentence  of  condemnation 
passed  under  such  circumstances  will  bind  the  property,  unless  the 
legislature  of  the  country  in  which  the  captured  vessel  may  be 
claimed,  or  the  law  of  nations,  shall  otherwise  direct. 

The  sovereign  whose  officer  has  in  his  name  captured  a  vessel  as 
prize  of  war,  remains  in  possession  of  that  vessel,  and  has  full  power 
over  her,  so  long  as  she  is  in  a  situation  in  which  that  possession  can- 
not be  rightfully  devested.  The  fact  whether  she  is  an  enemy  vessel 
or  not,  ought,  however,  to  be  judicially  inquired  into  and  decided,  and 
therefore  the  property  in  a  neutral,  captured  as  an  enemy,  is  never 
changed  until  sentence  of  condemnation  has  passed ;  and  the  prac- 
tice of  nations  requires  that  the  vessel  shall  be  in  a  place  of  safety 
before  such  sentence  can  be  rendered.     In  the  port  of  a  neutral  she  is 
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in  a  place  of  safety,  and  the  possession  of  the  captor  cannot  be  law- 
fully devested,  because  the  neutral  sovereign,  by  himself  or  by  his 
courts,  can  take  no  cognizance  of  the  question  of  prize  or  no  prize. 

This  position  is  not  intended  to  apply  to  the  case  of  a  sovereign 
bound  by  particular  treaties  to  one  of  the  belligerents ;  it  is  intended 
to  apply  only  to  those  neutrals  who  are  free  to  act  according  to  the 
general  law  of  nations.  In  such  case  the  neutral  sovereign  cannot 
wrest  from  the  possession  of  the  captor  a  prize  of  war  brought  into 
his  ports. 

A  vessel  captured  as  prize  of  war  is,  then,  while  lying  in 
the  port  of  a  neutral,  still  in  the  possession  of  the  sovereign  *  of  [  *  296  ] 
the  captor,  and  that  possession  cannot  be  rightfully  devested. 

It  is  objected  that  his  courts  can  take  no  jurisdiction  of  a  vessel 
under  such  circumstances,  because  they  cannot  enforce  a  sentence  of 
restitution. 

But  it  is  to  be  recollected  that  the  possession  of  the  captor  is  in 
principle  the  possession  of  his  sovereign^  he  is  commissioned  to 
seize  in  the  name  of  the  sovereign,  and  is  as  much  an  officer  appoint^ 
ed  for  that  purpose,  as  one  who  in  the  body  of  a  county  serves  a 
civil  process.  He  is  under  the  control  and  direction  of  the  sovereign, 
and  must  be  considered  as  ready  to  obey  his  conunands  legally  com- 
municated through  his  courts. 

It  is  true  that  in  point  of  fact  cruisers  are  often  commanded  by 
men  who  do  not  feel  a  due  respect  for  the  laws,  and  who  are  not  of 
sufficient  responsibility  to  compensate  the  injuries  their  improper 
conduct  may  occasion ;  but  in  principle  they  must  be  considered  as 
officers  commissioned  by  their  sovereign  to  make  a  seizure  in  the 
particular  case,  and  to  be  ready  to  obey  the  legitimate  mandate  of  the 
soYereign  directing  a  restitution.  The  property,  therefore,  may  be 
restored  while  lying  in  a  neutral  port,  and  whether  it  may,  or  may 
not  be  sold  in  the  neutral  port,  the  condemnation  without  a  sale  may 
change  the  property,  if  such  condemnation  be  valid. 

In  cases  of  prize  of  war,  then,  the  difficulty  of  executing  the  sen- 
tence does  not  seem  to  afford  any  conclusive  argument  against  the 
jurisdiction  of  the  court  of  the  captor  over  a  vessel  in  possession  of 
the  captor,  but  l3ring  in  a  neutral  or  friendly  port. 

Do  the  same  principles  apply  to  a  seizure  made  within  the  terri- 
tory of  a  state  for  the  violation  of  its  municipal  laws  ? 

In  the  solution  of  this  question  the  court  can  derive  no  aid  from 
precedent.  The  case,  perhaps,  has  only  occurred  in  the  wars 
which  have  been  carried  on  since  the  year  1793,  and  the  court  in 
deciding  it  finds  itself  reduced  to  the  necessity  of  reasoning  from 
analogy. 

▼OL.  II.  10 
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[  *297  ]  *  The  seizure,  it  has  been  already  obserred,  vests  the  pos* 
session  in  the  sovereign  of  the  captor,  and  subjects  the 
vessel  to  the  jurisdiction  of  his  courts.  The  vessel,  when  carried 
into  a  foreign  port,  is  still  in  his  possession,  and  he  is  as  capable  of 
restoring  it  if  the  offence  should  not  have  been  committed,  as  he  is 
of  restoring  a  neutral  vessel  unjustly  captured  as  an  enemy.  The 
sentence  in  the  one  case  may  be  executed  with  as  much  facility  as 
in  the  other. 

Possession  of  the  res  by  the  sovereign  has  been  considered  as 
giving  the  jurisdiction  to  his  court ;  the  particular  mode  of  introducing 
the  subject  into  the  court,  or,  in  other  words,  of  instituting  the  par- 
ticular process  which  is  preliminary  to  the  sentence,  is  properly  of 
municipal  regulation,  uncontrolled  by  the  law  of  nations,  and,  there- 
fore, is  not  examinable  by  a  foreign  tribunal.  It  would  seem,  then, 
that  the  principles  which  have  been  stated  as  applicable  in  this 
respect  to  a  prize  of  war,  may  be  applied  to  a  vessel  rightfully  seized 
for  violating  the  municip^  laws  of  a  nation,  if  the  sovereign  of  the 
captor  possesses  the  same  right  to  maintain  his  possession  against 
the  claim  of  the  original  owner  in  the  latter  as  in  the  former  case. 
K,  on  a  libel  filed  by  the  original  owner  in  the  courts  of  the  country 
into  which  the  vessel  might  be  brought,  the  possession  could  be 
defended  by  alleging  that  she  was  seized  for  the  violation  of  a 
municipal  law,  and  the  right  of  the  court  to  decide  the  cause  would 
be  thereby  defeated,  then  that  possession  would  seem  to  be  suffi- 
ciently firm  to  maintain  the  jurisdiction  of  the  courts  of  the  captor. 

Upon  this  point  much  doubt  has  been  entertained.  It  is,  however, 
the  opinion  of  a  majority  of  the  judges,  that  a  possession  thus  law- 
fully acquired,  under  the  authority  of  a  sovereign  state,  could  not  be 
devested  by  the  tribunals  of  that  country  into  whose  ports  the  cap- 
tured vessel  was  brought;  at  least  that  it  could  not  be  devested 
unless  there  should  be  such  obvious  delay  in  proceeding  to  a  con- 
demnation as  would  justify  the  opinion  that  no  such  measure  was 
intended,  and  thus  convert  the  seizure  into  a  trespass. 

The  judgment  of  the  circuit  court  is  to  be  reversed. 

[  *  298  ]  *  Chase  and  Livingston,  justices,  dissented  from  the 
opinion  of  the  Qourt  in  these  cases,  because  the  vessel, 
which  was  seized  for  the  violation  of  a  French  arretej  or  municipal 
regulation,  was  not  brought  into  any  port  of  France  for  trial,  but 
was  voluntarily  carried  by  the  captain  of  the  privateer  to  St  Jago 
de  Cuba,  a  Spanish  port,  and  while  lying  there  was,  with  her  cargo, 
condemned  as  forfeited  by  a  French  tibunal  sitting  at  Ghiadaloupe 
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JoHN80N|  J.  I  concur  in  the  reyenal  of  the  decision  in  the  court 
below,  but  on  different  grounde  from  those  which  influence  the  opi- 
nion of  my  brethren.  I  had  occasion  in  the  case  of  The  Sarah  to 
express  my  ideas  on  most  of  the  points  arising  in  this  case,  and  to 
that  opinion  I  refer  for  the  reasons  of  my  present  conclusion. 

To  me  it  appears  immaterial  whether  the  capture  was  made  in 
exercise  of  municipal  or  belligerent  rights,  or  whether  within  the 
jnriedictional  Undta  of  France,  where  she  is  supreme,  or  beyond 
those  limits  and  upon  the  high  seas,  wheie  her  authority  is  concur- 
rent with  that  of  every  other  nation.  We  find  the  property  in  pos- 
session of  the  captor  under'  authority  derived  from  his  sovereign, 
whose  conduct  cannot  be  submitted  to  our  jurisdiction. 

The  modem  practice  of  nations  sanctions  the  condemnation  of 
vessels  lying  in  a  foreign  port,  and  that  practice  is  not  inconsistent 
with  principle. 

The  plaintiff  below  has  lost  all  remedy  at  KW|  and  must  look 
elsewhere  for  redress  if  he  has  sustained  an  injury. 

4  C.  241 ;  6  C.  281 ;  18  H.  498. 


*AiiBXANi>BR  V.  Harbis,  JBailiff  OF  Crammonb.   [  *299  ] 

4  C.  S99. 

A  lease  for  one  year,  followed  hj  an  occopation  for  the  three  jears,  is  not  a  lease  for  three 
years.    JRien,  in  arrear,  admits  the  demise  laid  in  the  avowry. 

EsKOR  to  the  Gupcuit  court  for  the  District  of  Columbia,  in  an 
action  of  replevin.  The  defendant  avowed  the  taking  for  arrears  of 
rent.     The  facts  appear  in  the  opinion  of  the  court 

E.  J.  LeCj  for  the  plaintiff 

HU)rt  and  TSnmg^,  for  the  defendant. 

*  Marshall,  C.  J.,  delivered  the  opinion  of  the  court  as  [  *  301  ] 
follows,  namely : 

In  this  case  two  errors  are  alleged  by  the  plaintiff  in  error. 

Ist.  That  the  circuit  court  misdirected  the  jury. 

*2d.  That  judgment  for  doable  damages  oi:^t  not  to  [  *  303  ] 
have  been  rendered  on  the  verdict 
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1.  The  avowry,  which  sets  forth  the  title  under  which  the  distress 
was  made,  states  a  lease  for  three  years  certain.  The  plea  to  this 
avowry  was,  <'  nothing  in  arrear,"  and  on  this  plea  issue  was  joined. 
At  the  trial  of  the  cause,  the  avowant  gave  in  evidence  a  lease  for 
one  year  certain,  and  a  subsequent  possession  for  two  years.  On 
motion  to  instruct  the  jury  that  this  lease  did  not  support  the  avowry, 
the  court  said,  that  if  the  jury  should  be  of  opinion  that  the  subse- 
quent possession  was  under  the  original  contract,  and  without  any 
new  agreement,  then  the  avowant  was  entitled  to  recover,  otherwise 
not.     The  jury  found  a  verdict  for  the  avowant. 

The  lease  stated  in  the  avowry  is  obviously  a  different  lease  from 
that  which  was  given  in  evidence.  A  lease  for  three  years  is  not  a 
lease  for  one  year.  But  it  is  contended  that  a  subsequent  possession, 
without  any  new  express  agreement,  amounts  to  an  extension  of  the 
original  lease,  and  for  this  Bacon's  Abridgment,  and  a  dictum  of 
Judge  Buller,  in  the  case  of  Birch  v.  Wright,  1  Term  Rep.  378,  have 
been  cited.  But  those  cases  do  not  prove  the  point  they  were  sup- 
posed to  establish.  In  those  cases,  the  original  terms  of  the  lease 
admit  of  the  extension  which  was  afterwards  made  by  consent  of 
parties.  The  lease  was  made  for  one  year,  and  afterwards  from  year 
to  year,  as  long  as  both  parties  should  please.  The  principle  of  con- 
tinuance is  introduced  into  the  original  contract,  and  the  occupation 
for  three  years  is  evidence  that  the  circumstance  had  occurred,  by 
force  of  which  the  contract  should  be  a  lease  for  three  years.  But 
in  this  case  the  original  contract  contains  no  principle  of  continuance. 
It  is  for  a  limited  time,  and  can  only  be  extended  by  a  new  contract, 
either  expressed  or  impUed.  The  lease,  therefore,  offered  in  evidence, 
does  not  support  the  avowry.  But  a  question  on  which  the  court 
has  felt  more  difficulty  is  this :  Does  the  plea  admit  the  demise,  or  is 
the  avowant  bound  to  prove  it  ?  If  the  plea  admits  the  demise, 
then,  notwithstanding  the  variance,  the  verdict  is  right,  and 
[  *  303  ]  *  the  court  has  not  erred  in  that  part  of  the  opinion  which 
is  against  the  party  taking  the  exception. 

The  issue  gives  notice  to  the  parties  of  the  point  which  is  to  be 
tried,  and  which  the  testimony  must  support.  That  which  is  admit- 
ted by  the  pleadings  need  not  be  proved.  If  the  plea  in  this  caso 
controverts  the  allegation  in  the  avowry,  that  the  tenant  held  under 
a  lease  for  three  years,  reserving  the  rent  stated  to  be  reserved,  then 
the  avowant  would  be  bound  to  prove  the  demise  as  laid.  But  if 
the  plea  admits  the  demise,  then  the  avowant  is  not  bound  to  prove 
it  The  plea  is,  that  the  sum  distrained  for  of  the  rent  aforesaid, 
(that  is,  of  the  rent  claimed  under  the  lease  stated  in  the  avowry,) 
was  not  in  arrear  and  unpaid,  nor  was  any  part  thereof  in  arrear  and 
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onpaid,  at  the  time  when  the  distress  was  made,  as  the  avowant  in 
his  avowry  hath  alleged. 

This  plea  avers  the  single  proposition  that  the  rent  was  not  in 
arrear  when  the  distress  was  made,  and  it  is  this  averment  alone  that 
the  party  making  the  distress  is  to  meet  The  averment  that  the 
rent  claimed  in  the  avowry  was  not  in  arreax  when  the  distress  was 
made,  admits  the  contract  by  which  the  rent  might  accrue,  and  only 
denies  that  any  thing,  at  the  time  of  the  distress,  remained  due  upon 
that  contract.  Upon  principle,  then,  it  would  seem  that  the  plea  had 
dispensed  with  proof  of  the  demise  laid  in  the  avowry,  by  admit- 
ting it. 

No  case  has  been  found  in  which  the  point  has  been  expressly  de- 
cided. It  is  said  in  Buller's  Nisi  Prius^  p.  59,  <<  If  the  plaintiff  plead 
riens  arrere  in  bar  to  an  avowry,  he  cannot,  upon  such  issue,  give  in 
evidence  m>n-tenure;"  consequently,  the  defendant  cannot  be  required 
to  show  the  tenure ;  for  if  it  was  necessary  to  show  it,  the  tenant 
would  be  at  liberty  to  produce  opposing  testimony. 

It  is  also  laid  down  in  BuUer,  p.  166,  that  in  covenant  for  non-pay- 
ment  of  rent,  riens  in  arrear^  or  payment^  at  the  day,  is  a 
good  plea ;  but  riens  in  arrear  generally,  *  would  not  be  a  [  *  304  ] 
good  plea ;  and  the  reason  appears  to  be,  that  riens  in  arrear  - 
generally  admits  the  breach  laid  in  the  declaration,  and  that  the  rent 
was  not  paid  on  the  day.  This  principle  is  decided  in  ^  King  v. 
SaviUe,  reported  by  Brownlow.  Nothing  in  arrear  on  the  day  on 
which  the  rent  is  stated  to  have  accrued,  seems  to  be  considered  as 
equivalent  to  payment  on  the  day ;  but  nothing  in  arrear  on  a  subse- 
quent day  admits  that  the  covenant  was  broken,  and,  consequently, 
admits  the  covenant.  It  is  not  a  good  plea,  because  it  admits  the 
right  of  the  plaintiff  to  recover  damages.  This  furnishes  a  strong 
argument  in  favor  of  the  opinion  that  nothing  in  arrear  on  the  day 
when  the  distress  was  made,  admits  that  the  rent  accrued  as  stated 
in  the  avowry. 

The  case  of  Warner  v.  Theobald,  Cowper.  588,  was  an  action  of 
debt  for  rent,  by  an  assignee  against  an  assignee.  The  plea  of  riens 
in  a/rrear  was  demurred  to,  and,  consequently,  the  question  to  be 
decided  by  the  court  was,  not  what  the  plea  admitted,  but  whether 
it  was  a  bar  to  the  action.  Mr.  Buller  objected  to  this  plea,  because 
the  plaintiff  could  not  come  prepared  to  know  what  it  would  be 
necessary  to  prove.  The  defendant  might  object  to  the  assignment, 
or  give  in  evidence  payment  before  or  after  action  brought. 

In  answer  to  Buller,  Wood  said,  ^  The  form  of  the  plea  is  nil  debet^ 

'  Qu.  Wuw  V.  SkTil,  Brownlow,  19. 
10* 
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in  the  present  tense.  Bnt  in  this  case  Hens  in  arrere  is  a  fairer  plea 
than  nil  debet;  because  nil  debet  puts  the  whole  declaration  in  issue, 
whereas  this  confines  the  question  to  the  single  fact  whether  such 
rent  was  due." 

In  giving  his  opinion  in  support  of  the  plea,  Lord  Mansfield  cer- 
tainly had  not  in  view  the  question  now  under  consideration ;  for  he 
uses  expressions  which  would  apply  differentiy  to  that  question.  He 
says,  ^^  Saying  nothing  is  due  is  the  same  as  if  he  had  said  nil  debet  ;^^ 
and  immediately  adds,  '^  Besides,  it  is  a  more  fietvorable  plea  for  the 
plaintiff  He  must  then  have  applied  the  first  assertion  solely  to  the 
sufficiency  of  the  plea  as  a  bar,  for  it  could  not  be  a  more  favor- 
able plea  for  the  plaintiff,  if  it  contested  the  whole  dedara- 
[  *  305  ]  tion,  *  and  admitted  nothing,  as  is  the  case  with  nil  debeV^ 
He  concludes  with  observing,  ^  If  the  rent  was  due,  and  is 
not  at  the  time  of  the  plea,  it  could  not  have  ceased  to  be  ^ue  by  the 
plaintiff's  accepting  it" 

This  case  appears  to  the  court  to  decide  nothing  further  than  that 
the  plea  pleadea  ^vas  a  good  bar  to  the  declaration  in  debt  for  rent, 
and  to  leave  the  question,  how  far  it  admits  the  demise  laid  in  the 
avowry,  open  for  consideration. 

It  is  thought  important  in  the  inquiry,  that  the  law  appropriates  a 
different  plea,  which  controverts  the  demise,  i£  the  tenant  means  to 
contest  it — the  plea  of  non  demisii. 

The  court  is  of  opinion  that  tiie  plea  admits  the  demise ;  and  tiiat 
there  is  no  error  in  the  instruction  given  to  the  jury  which  is  injurious 
to  the  party  taking  the  exception. 

In  the  judgment  for  double  damages,  there  is  no  error.  The  law 
directs  it  positively. 

Judgment  affifmed^  wUk  costs. 


1*306]  *Chappedelaine,  Residuary  Legatee,  and  Closrivierrb, 
Administrator  de  bonis  non^  of  Chappedelaine,  Com- 
plainants,  v.  Dechenaux,  Executor  of  Dumoussay,  Defendant. 

4C.  806. 

If  a  bQl  seeks  to  open  a  settled  acooaot  and  surcharge  and  fidsify  it,  the  oomplsinant  mut 
show  clearly  the  errors  complained  of,  otherwise  the  settlement  remains  a  bar. 

ArPBAL  fipom  the  circiiit  court  of  the  United  States  for  the  district 
of  G^rgia,  in  a  suit  in  equily.  The  material  fetcts  appear  in  the 
opinion  of  the  court 
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P.  B.  Key  and  Bairper^  for  fhe  defendant 
IFtmlery  for  tiie 


w^  »  1 1 1 1  n .  1 1 II  II I  p . 


*  Marshall,  C.  X,  deliveied  the  opinicm  of  fhe  oonrt,  as  [  *  309  J 
foUows: 

The  bill  in  this  case  is  brought  to  set  aside  a  stated  account  which 
was  signed  by  Dnmoassay  and  Chappedelaine,  in  Jnly,  1792,  on  the 
snggestion  of  fraud  on  the  part  of  Damonssay ;  or,  if  it  be  not  set 
aside,  to  correct  its  enrors,  and  to  obtain  a  settlement  of  transactions 
anbseqaent  to  that  account. 

The  stated  account  is  pleaded  In  bar  of  so  much  of  the  bill  as 
requires  that  the  subject  should  again  be  opened,  and  the  particular 
errors  assigned,  with  the  exception  of  one  in  the  addition,  are  denied 
in  the  anawar. 

That  the  plea  in  bar  must  be  sustained,  except  so  far  as  it  may  be 
in  the  power  of  the  representatives  of  Chappedelaine  to  show  clearly 
tiiat  errors  have  been  committed,  is  a  proposition  about  which  no 
member  of  the  court  has  doubted  for  an  instant  No  practice  could 
be  more  dangerous  than  tiiat  of  opening  accounts  which  the  parties 
themselves  have  adjusted,  on  suggestion  supported  by  doubtful  or 
by  only  probable  testimony.  But  if  palpable  errors  be  shown,  errors 
'which  cannot  be  misunderstood,  the  settiement  must  so  far  be  con* 
ridered  as  made  upon  absolute  mistake  or  imposition,  and  ought  not 
to  be  obligatory  on  the  injured  party  or  his  representatives,  because 
such  items  cannot  be  supposed  to  have  received  his  assent  The 
iriiole  labor  of  proof  lies  upon  the  party  objecting  to  the  account, 
and  errors  which  he  does  not  plainly  establish  cannot  be  supposed  to 
exist  Upon  this  principle,  the  report  of  the  auditors  in  this 
ease,  and  the  exceptions  to  that  report,  *  so  frur  as  respects  [  *  310  ] 
the  stated  account,  are  to  be  considered. 

The  first  exception  relates  only  to  the  manner  in  which  the  audit* 
orq  understood  the  order  referring  the  accounts  to  them,  and  need 
not  be  considered,  since  the  sole  inquiry  will  be,  whether  they  have 
in  fact  made  any  deduction  from  the  stated  account  which  was  not 
warranted  by  the  interlocutory  order,  an  order  made  on  the  principles 
which  this  court  has  already  declared  to  be  correct 

The  second  exception  refers  to  the  particular  deductions  made  by 
the  auditors.  The  first  is,  that  the  item  in  the  stated  account  of 
6042.  %8.  M.  is  reduced  to  333/.  0«.  Sd. 

The  stated  account  between  the  parties,  marked  in  the  proceedings 
as  the  exhibit  A,  contains  this  item,  and  states  it  to  be  one  fifth  of 
flie  expenses  for  disbursements  on  the  island  of  Sapdo,  which  wa^ 
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the  joint  property  of  a  company  oonsisting  of  five,  of  which  Damouo* 
say  and  Chappedelaine  were  partners.  The  items  which  composed 
this  general  account  are  all  contained  in  exhibit  F,  stated  by  Dumous- 
say  on  the  3d  of  May,  1792,  and  assented  to  by  Chappedelaine  on 
the  23d  of  July,  1792,  when  the  stated  account  was  signed.  The 
total  of  those  disbursements  is  4,224/.  3«.  8^^,  and  the  balance  upon 
the  account  is  3,021^  12s.  l^iLj  the  fifth  of  which  is  604/.  6s.  5d. 

In  their  explanatory  report  the  auditors  say  that  they  took  as  the 
basis  of  this  reduction  an  account  settled  by  auditors  in  a  suit  de- 
cided in  the  circuit  court  of  Georgia,  which  was  instituted  by  Bois- 
feillet,  one  of  the  absent  partners,  against  Dechenaux,  who  was 
executor  both  of  Dumoussay  and  Chappedelaine.  The  auditors  in 
that  case  were  examined,  and  they  depose  that  their  corrections  were 
made  on  the  proof  of  double  entries,  false  charges,  omissions  ac- 
knowledged by  the  executor  of  Dumoussay,  and  charges  not  proper 
to  be  made  against  Boisfeillet. 

This  testimony  would  of  itself  be  sufficient  to  convince 
[  *  311  ]  the  court  Ihat  injustice  was  done  in  the  settlement  *  of  July, 
1792,  but  would  not  show  explicitly  the  amount  of  that  in- 
justice, and  enable  them  to  say  what  deductions  from  that  settlement 
ought  to  be  allowed,  because,  as  was  well  observed  by  the  counsel 
for  Dechenaux,  items  might  be  properly  chargeable  to  Chappedelaine, 
of  which  Boisfeillet  ought  not  to  bear  a  part 

The  court,  therefore,  sought,  in  the  documents  connected  with  the 
report,  for  that  more  explicit  information. 

Upon  looking  into  the  exhibit  F.,  there  are,  upon  the  face  of  the 
paper,  obvious  errors,  which  demonstrate  the  incorrectness  of  that 
statement,  and  the  excessive  inattention  of  Chappedelaine. 

The  first  item  on  the  debit  side  of  this  exhibit,  is  the  sum  of  3,571/. 
35. 8ld.  disbursed  for  Sapelo.  The  funds  for  this  disbursement  were 
in  part  in  the  hands  of  Dumoussay,  as  the  remnant  of  advances 
previously  made  by  the  partners.  To  this  remnant  he  states  himself 
to  have  added  2,368/.  12s.  0\€L  from  his  private  funds.  On  this 
advance  made  by  himself  in  Georgia,  he  charges  the  company  15  per 
cent,  amounting  to  354/.  on  account  of  the  difference  of  exchange 
between  money  in  France  and  in  Georgia,  or,  as  he  expresses  it,  for 
exchange,  fireight  and  insurance. 

This  charge  has  been  rejected  in  the  accounts  of  all  the  partners, 
for  many  obvious  reasons.  It  is  sufficient  to  observe,  that  as  this 
money  was  advanced  in  Georgia  by  Dumoussay,  and  repaid  to  him 
in  Georgia  by  the  partners,  there  was  as  much  reason  for  mcdcing 
these  charges  on  the  repayment,  as  on  the  original  advance ;  and  with 
respect  to  Chappedelaine,  it  is  still  more  inadmbsible,  because  he 
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had  previously  advanced  his  portion  of  this  money  to  Domoassayi 
and  had  allowed  him  15  per  cent,  for  these  charges,  in  a  deduction 
from  that  advance,  so  that  this  charge,  with  respect  to  Chappedelainci 
is  double. 

The  third  item  in  this  exhibit  is  a  charge  of  299Z.  as  one  year's  in- 
terest on  2,3682. 125.  Old,  This  is  more  than  double  the  real  amount 
of  interest. 

•  Tliere  is  also  in  the  credit  side  of  the  account,  an  error  [  *  312  ] 
of  100/.  in  the  addition.     The  errors  apparent  on  the  foce 

of  the  exhibit  F.  amount  tx>  611/.,  and  these  errors  are  of  such  a  de- 
scription as  strongly  to  characterize  the  stated  account  of  July,  1792. 

In  the  account  stated  by  the  auditors,  there  are  omissions  of  mo- 
neys received  by  Dumoussay,  and  admitted  to  be  chargeable  to  him 
in  this  account  with  the  company,*  amounting  to  189/.  10^.  lOd. 

The  account  containing  these  incontestable  errors  was  submitted 
to  auditors  and  still  further  reduced  by  them.  Several  of  the  small 
errors  which  they  have  detected  are  perceived,  but  the  whole  cannot 
be  traced  by  this  court,  without  engaging  in  the  laborious  task  of 
auditors,  which  is  incompatible  with  their  duties.  To  that  account 
the  executor  of  Dumoussay,  who  was  also  the  executor  of  Chappede- 
Isdne,  was  a  party,  and  had  a  right,  with  respect  to  Boisfeillet,  to  rely 
upon  the  stated  account  of  July,  1792,  signed  by  Chappcdelaine,  be- 
cause Chappedelaine  was  the  attorney  in  fact  of  Boisfeillet,  and 
because  Boisfeillet  had  sanctioned  that  settlement,  and  had  assumed 
the  payment  of  his  part.  Yet  in  that  case,  the  deductions  from  that 
account  were  made  which  the  auditors  in  this  case  have  taken  as  the 
basis  of  their  settiement,  and  those  deductions  were  made  in  conse- 
quence of  double  entries,  false  charges,  and  charges  not  admissible 
against  Boisfeillet. 

The  great  difficulty  in  admitting  such  an  account,  under  such 
circumstances,  consists  in  the  uncertainty  of  the  amount  of  those 
charges  which  were  rejected  as  being  inapplicable  to  Boisfeillet. 
This  difficulty  is  removed,  in  a  great  measure,  by  inspecting  the  re- 
port in  the  present  case.  In  that  report,  the  auditors  take  up  the 
items  which  were  rejected  on  this  principle,  and  charge  them  to 
Chappedelaine;  so  that,  in  truth,  the  alterations  made  in  this  item 
are  all  founded  on  errors  which  the  auditors  haVe  corrected. 

The  second  item  of  this  exception  is,  that  the  auditors  reduced  the 
sum  of  336/.  I65.  Sd.  admitted  in  the  stated  account,  as  being  one 
fourth  of  the  purchase  and  expense  of  Jekyll,  to  311/.  9^.  6d^  making 
a  difference  of  25/.  7s,  2d. 

*  This  item  in  the  exhibit  A.,  which  is  the  stated  ao-  [  *  313  ] 
count,  is  the  residt  of  the  exhibit  6.,  which  is  the  account 
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of  Jekyll,  as  settled  between  Dumoussay  and  Chappedelaine.  There 
is  an  obvious  error  of  41 19s.  lOd.  in  the  division  of  ZL  10«.  in  the 
hire  of  negroes,  and  the  residue  of  the  sum  deducted  is  on  account 
of  the  same  charges  on  the  moneys  advanced  for  Jekyll,  which  were 
made  on  the  moneys  advanced  for  Sapelo,  and  which  are  rejected 
for  the  same  reasons  which  were  assigned  for  their  rejection  in  that 
item  of  the  account. 

The  auditors  also  reduced  the  sum  of  9902.  3^.  Id.  assumed  by 
Chappedelaine  for  Boisfeillet,  to  the  sum  of  410/.,  making  a  difference 
of  580/.  2s.  Id.  Nothing  can  be  more  obvious  than  the  propriety  of 
this  reduction.  Dumoussay  charges  Chappedelaine  with  the  debt  of 
Boisfeillet,  amounting,  as  he  says,  to  990/.  Ss.  Id.  which  Chappede- 
laine assumes  as  the  attorney  of  Boisfeillet.  In  a  suit  to  which  the 
executor  of  Dumoussay  is  a  party,  this  debt  appears  to  have  been 
only  410L  No  man  can  hesitate  to  admit  that  Chappedelaine  must 
have  credit  with  Dumoussay  for  the  difference  between  the  sum 
alleged  to  be  due,  and  the  sum  actually  due  from  Boisfeillet 

The  auditors  also  struck  out  of  the  stated  account  the  sum  of 
554/.  9s.  Ad.  assumed  by  Chappedelaine  for  one  of  the  absent  part- 
ners, that  being  considered  by  mistake  as  the  share  of  that  absent 
partner  in  the  expenses  of  Sapelo.  The  sum  actually  due  by  that 
partner  was  afterwards  paid  by  himself  to  the  executor  of  Dumoussay. 
The  court  is  satisfied,  from  the  evidence,  that  this  payment  was 
made  to  Dechenaux  as  the  executor  of  Dumoussay.  The  assumpsit 
of  Chappedelaine  was  essentially  as  security  for  the  absent  partner, 
who  still  remained  a  debtor ;  and  when  the  principal  did  himself  pay 
what  he  owed  to  the  original  creditor,  the  assumpsit  of  Chappede- 
laine was  of  no  further  obligation.  Although  this  was  not  an  error 
in  the  account  when  settled,  except  so  far  as  this  charge  exceeded 
the  sum  with  which  the  absent  partner  was  really  chargeable,  yet  it 
becomes  an  item  which  can  no  longer  be  retained  as 
[*314  ]  a  charge  against  Chappedelaine,  and  in  reforming  *  their 
accounts,  it  must  be  excluded  from  them. 

There  is  also  added  to  the  credits  of  Chappedelaine  the  sum  of 
26/.  18s.  which  the  auditors  state  to  be  the  difference  between  the 
amount  of  a  receipt  given  by  Dumoussay  and  the  sum  actually  de- 
bited to  him  in  the  accounts  between  the  parties. 

These  several  errors  make  up  the  sum  of  1,457/i  8s.  4td.  from  which 
is  to  be  deducted  the  sum  of  667/.  10s.  l^d.  admitted  on  the  stated 
account  to  be  due  from  Chappedelaine  to  Dumoussay.  The  balance 
standing  to  the  credit  of  Chappedelaine  would  be,  on  the  30th  of 
April  1792,  789/.  18s.  2\d. 

The  auditors  state  this  balance  at  1,346/.  10^.  7d.    But  from  this 
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balance,  reported  by  the  auditois,  is  to  be  taken  the  sum  of  3052^  ISf. 
allowed  by  Chappelaine  on  the  repayment  in  Georgia  of  money  lent 
by  him  to  Dumoussay  in  France.  This  sum  has  been  disallowed  by 
the  anditors,  but  was  allowed  by  the  circuit  court,  and  is  allowed  by 
this  court  This  would  reduce  the  report  of  the  auditors  to  1,030/. 
175.  74.  exceeding  the  balance  which  is  here  supposed,  by  the  sum 
of  240/.  19s.  Md. 

The  greatest  part  of  this  excess  is  produced  by  one  third  of  mer- 
diandise  sold  and  not  entered  in  the  account,  and  by  a  credit  for 
continuing  interest  up  to  the  30th  of  April,  1792,  on  Chappedelaine's 
money  in  the  hands  of  Dumoussay,  which  credits  had  been  omitted 
in  the  stated  account  without  any  apparent  reason,  and  must  there- 
fore have  been  among  the  numerous  inaccuracies  of  that  account. 
The  residue  of  this  excess  is  said  by  the  auditors  to  be  produced  by 
numerous  minute  errors  detected  by  a  laborious  investigation  of  all 
the  accounts  between  the  parties.  This  court  cannot  pursue  them  in 
that  investigation.  But  in  a  case  so  replete  with  errors,  which  made 
excessive  negligence  on  the  one  side,  and  which  ceui  scarcely  be  a»- 
cribed  to  mistake  on  the  other,  the  court  is  of  opinion  that  the  report 
of  the  auditors  stating  that  these  corrections  were  made  on 
the  inspection  of  the  vouchers  and  entries  which  *  were  laid  [  *  315  ] 
before  them,  ought  to  be  received,  unless  the  person  taking 
the  exception  had  himself  required  the  testimony  on  any  particular 
point  to  which  he  objected,  to  be  submitted  to  the  court,  or  had  re- 
quired a  special  statement  from  the  auditors,  exhibiting  the  reasons 
for  their  opinion  on  the  particular  point. 

The  balance  due  to  Chappedelaine  on  the  30th  of  April,  1792,  is 
so  much  of  the  loan  made  by  him  to  Dumoussay,  in  France,  which 
remains  unpaid.  By  the  contract  between  the  parties,  that  loan  was 
to  carry  an  interest  of  six  per  cent,  per  annum  until  paid.  The  court| 
therefore,  cannot  consider  it  as  a  claim  on  an  unsettied  account,  or  as 
carrying  interest  at  the  rate  established  in  Georgia.  It  is  still  go- 
verned by  the  law  of  the  contract,  and  must  carry  interest  at  the  rate 
of  six  per  cent,  per  annum. 

To  the  report,  so  far  as  it  respects  the  accounts  subsequent  to  the 
30th  of  April,  1792,  a  general  exception  is  taken,  which  is  sufficientiy 
repelled  by  the  answer  of  the  auditors.  They  say,  if  in  the  opinion 
of  the  defendant  below,  the  auditors  admitted  any  charge  against  Du- 
moussay, which  was  not  sufficientiy  supported  by  testimony,  he  ought 
to  have  obtained  a  special  statement  from  the  auditors,  or  have  made 
a  special  exception,  which  would  bring  the  testimony  on  the  particu* 
lar  point  before  the  court.  The  only  objection  which  the  court  can 
notice,  is  the  allegation  in  the  exception  that  the  auditors  have  pro- 
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oeeded  on  accounts  rendered  by  Dechenaux,  without  allowing  him  a 
credit  which  he  claimed  in  those  accounts.  That  credit  is  the  balance 
appealing  to  be  due  to  Dumoussay  by  the  stated  account  of  July, 
1792.  But  that  balance  was  entirely  changed.  The  item  was  fully 
diaproyed  by  the  testimony  laid  before  the  auditors.  Dechenaux  did 
not  then  withdraw  his  account,  and  require  the  plaintiff  below  to  sup- 
port his  claims  by  other  vouchers.  It  was  clearly  in  the  power  of  the 
plaintiff  to  have  done  this,  for  he  might  have  forced  Dechenaux  to 
produce  the  entries  and  vouchers  from  which  he  had  made  out  the 
account  exhibited  by  himself.  By  leaving  this  account  with  the  au- 
ditors without  objection,  he  acquiesced  in  their  considering  as  correct 

the  items  it  admitted. 
[  •  316  ]       •  This  bill  was  brought  to  correct  the  stated  account  of 

July,  1792,  and  to  settle  the  accounts  between  the  parties 
subsequent  to  that  period.  The  defendant  exhibits  the  accounts  sub- 
sequent to  that  period,  but  claims  to  set  against  them  the  balance  due 
to  his  testator  under  the  settiement  of  1792.  On  those  subsequent 
accounts,  that  balance  has  no  influence.  By  Introducing  it  into  an 
account  he  was  compellable  to  render,  he  cannot  destroy  the  effect  of 
that  account.  Had  he  intended  to  rely  on  this  circumstance,  he  ought 
to  have  made  the  point  before  the  auditors,  and  thus  have  enabled 
'the  plaintiff  to  take  other  measures  to  substantiate  his  claim.  The 
auditors  say,  they  <<  admitted  the  account  presented  by  the  defend- 
ant ; "  but  this  must  be  understood  with  the  exception  of  the  balance 
which  he  claimed  under  the  settlement  of  July,  1792.  It  does  not 
appear  from  their  report,  that  the  claims  of  the  plaintiff  below  rested 
on  that  account  so  far  as  it  went ;  but  it  is  probable  that  further  re- 
search was  deemed  unnecessary.  The  court  cannot  say  that  in  this 
tiie  auditors  erred. 

The  decree  of  the  circuit  court  is  affirmed,  so  far  as  it  accords  with 
this  opinion,  and  is  reversed  as  to  the  residue. 

6  C.  832;  8  W.  642 ;  12  P.  164 ;  2  H.  9 ;  16  H.  314 ;  17  H.  478. 


The  United  States  v.  INTDowell. 

4  C.  316. 

In  deciding  whether  the  matter  in  dispute  be  safficient  to  sustain  the  jurisdiction  of  this  conxt» 
it  will  look  to  the  sum  alleged  by  the  obligee  to  be  due  upon  the  condition  of  the  bond,  and 
not  to  the  penalty. 

Error  to  the  district  court  for  the  district  of  Kentucky,  in  an  action 
of  debt  for  $20,000,  the  penalty  of  an  official  bond  given  by  the  defend* 
ant|  as  marshal  of  that  district,  for  the  faithful  execution  of  the  duties 
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of  his  office  by  himself  and  his  deputies.   The  defendant  pleaded  per- 
formance generally.    The  United  States,  in  their  replication,  assigned 
a  special  breach  of  the  condition  of  the  bond,  in  not  paying 
over  to  the  United  States  the  sum  of  $328.    *  The  judgment  [  •  317  ] 
below  was  against  the  United  States,  who  sued  out  the 
present  writ  of  error. 

But  this  court,  without  argument,  decided  that  it  had  no  jurisdic* 
tion,  the  matter  in  dispute  being  of  less  value  than  $2,000. 


*Thb  Mayor  and  Commonalty  of  Alexandria  t;.  Patten  and 

others. 

4  C.  817. 

If  the  debtor  does  not  elect  to  make  a  particular  application  of  a  payment,  at  the  time  it  is 
made,  the  creditor  may,  at  any  time  afterwards,  elect  to  what  debt  to  apply  it. 

"Error  to  the  circuit  court  for  the  District  of  Columbia.  The  ques- 
tion concerned  the  application  of  a  payment  of  money.  The  court 
below  gave  the  following  instruction : 

•"If  Mr.  Patten,  at  the  time  of  paying  the  money,  did  [  •SIS  ] 
not  direct  to  which  account  it  should  be  applied,  and  if  it 
was  not  understood  by  the  parties  at  the  time  of  payment,  on  which 
account  it  was  made,  the  plaintiff  had  a  right  immediately  to  make 
the  application  to  which  account  he  pleased ;  but  such  application 
must  have  been  recent,  and  before  any  alteration  had  taken  place  in 
the  circumstances  of  Mr.  Patten. 

^  If  neither  of  the  parties  made  the  application  as  aforesaid,  and 
if  the  parties  did  not  then  understand  on  which  account  it  was  made, 
then  the  payments  ought  in  law  to  be  applied  to  the  discharge  of  the 
vendue  account,  the  non*payment  of  which  is  alleged  as  the  brecush 
of  the  bond  upon  which  the  present  suit  is  brought." 

To  this  opinion  the  plaintiffs  excepted,  and,  the  verdict  and  judg- 
ment being  against  them,  brought  their  writ  of  error. 

Swann^  for  the  plaintiffs. 

TotmgSj  for  the  defendant 

•  Marshall,  C.  J.,  after  stating  the  C€ise,  delivered  the  [  •  320  ] 
opinion  of  the  court,  as  follows : 

It  is  a  clear  principle  of  law,  that  a  person  owing  money  on  two 
several  accounts,  as  upon  bond  and  simple  contract,  may  elect  to  ap- 
ply his  payments  to  which  account  he  pleases ;  but  if  he  fails  to  make 
the  application,  the  election  passes  from  him  to  the  creditor.    No  prin-* 

VOL.   II.  11 


122       SUPREME    COURT  OF  THE  UNITED  STATES. 

Dftwso&'s  Lessee  v,  Godfrey*    ^  C 

ciple  is  recollected  which  obliges  the  cieditor  to  make  this  electioii 
immediately.     After  having  made  it  he  is  bomid  by  it ;  bat  until  he 

makes  it  he  is  free  to  credit  either  the  bond  or  simple  contract. 
[  *  321  ]      *  Unquestionably,  circumstances  may  occur,  and  perhaps 

did  occur  in  this  case,  which  would  be  equivalent  to  the  de- 
claration of  his  election  on  the  part  of  the  debtor,  and,  therefore,  the 
court  was  conect  in  instructing  the  jury,  that  if  they  should  be  satis- 
fied that  tiie  payments  were  understood  to  be  made  on  account  of 
the  goods  sold  at  vendue,  they  ought  to  apply  them  to  the  discharge 
of  that  account;  but  in  declaring  that  the  election,  which  they  sup- 
posed to  devolve  on  the  plaintiff,  if  the  application  of  the  money  was 
not  understood  at  the  time  by  the  parties,  was  lost  if  not  immediately 
exercised,  that  court  erred. 

Their  judgment,  therefore,  must  be  reversed,  and  the  cause  re- 
manded for  a  new  trial 


Dawson's  Lessee  v,  Gk)DFREY. 

4  C.  321. 

A  person  bom  in  England  before  the  year  1775,  and  who  always  resided  there,  and  noTer 
was  in  the  United  States,  is  an  alien,  and  could  not,  in  the  year  1793,  take  lands  in  Mary 
land  by  descent  from  a  citizen  of  the  United  States. 

Error  to  the  circuit  court  of  the  District  of  Columbia,  sitting  at 
Washington. 

Russel  Lee,  a  citizen  of  the  United  States,  In  the  year  1793,  died 
seized  in  fee  of  a  tract  of  land  called  Argyle,  Cowall,  and  Lorn,  situ- 
ated in  that  part  of  the  District  of  Columbia  which  was  ceded  to  the 
United  States  by  the  State  of  Maryland.  Mrs.  Dawson,  the  lessor 
of  the  plaintiff,  would  be  entitled  to  the  land  by  descent,  unless  pre- 
vented by  the  application  of  the  principle  of  alienage.  She  was  borri 
in  England  before  the  year  1775,  always  remained  a  British  subject, 
and  was  never  in  the  United  States. 

The  court  below  instructed  the  jury  that  she  was  an  alien,  and 
could  not  take  the  land  by  descent  from  Russel  Lee,  in  the  year  1793. 

[  *  322  ]  *  Johnson,  J.,^  delivered  the  opinion  of  the  court  as  follows ; 
This  case  rests  upon  the  single  question,  whether  a  subject 
of  Great  Britain,  born  before  the  declaration  of  independence,  can  now 
inherit  lands  in  this  country  ?  The  general  doctrine  is  admitted,  that 
in  the  State  of  Maryland,  in  which  the  land  lies,  an  alien  cannot  take 
by  descent;  but  it  is  contended,  upon  the  doctrine  laid  down  in  Cal« 

1  The  Judges  present  were,  Chase,  Johnson,  Livingston,  and  Todd 
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Tin's  case,  that  the  rights  of  the  (mtenati  of  Great  Britain  formed  an 
exception  from  the  general  role.  The  point  decided  in  the  case  of 
Calvin  was,  that  a  Scotsman,  bom  after  the  union,  could  inherit;  lands 
in  England.  It  is  evident  that  this  case  is  not  directly  in  point,  for  the 
only  objection  hsre  to  the  right  of  recovery  did  not  exist  in  Calvin's 
case,  as,  whether  in  England  or  in  Scotland,  he  was  equally  bound 
in  allegiance  to  the  king  of  Great  Britain.  It  would  be  a  contradic- 
tion in  terms  to  contend  that  Dawson  or  his  wife  ever  owed  allegiance 
to  a  government  which  did  not  exist  at  their  birth.  It  is  upon  a  sup- 
posed analogy,  therefore,  and  the  reasoning  of  the  judges  in  Calvin's 
case,  that  the  argument  for  the  plaintiff  is  founded.  In  the  two  cases 
of  Coxe  and  ATIlvaine  and  Lambert  and  Paine,  in  this  court,  this 
doctrine  was  very  amply  discussed,  and  this  case  is  submitted  upon 
those  arguments.  The  counsel  there  contended,  that  the  relation  of 
the  postnati  of  Scotland  (after  the  union)  to  the  subjects  of  Great  Bri- 
tain, was  identically  the  same  with  the  antenati  of  Great  Britain  (be- 
fore our  Revolution)  to  the  citizens  of  this  country,  and  that  the 
community  of  allegiance  at  the  time  of  birth,  and  not  the  existing 
state  of  it  when  the  descent  is  cast,  is  the  principle  upon  which  the 
right  to  inherit  depends. 

The  latter  proposition  presents  the  weak  point  of  their  ar- 
gument, for  the  community  of  allegiance  at  the  time  of  *  birth  [  *  323  ] 
and  at  the  time  of  descent  both  existed  in  Calvin's  case. 
And  if  the  court  in  their  argument  expressed  opinions  which  appear 
to  go  to  the  length  contended  for  by  the  counsel,  they  must  be  consi- 
dered as  mere  obiter  opinions,  since  the  decision  of  the  cause  did  not 
depend  upon  them.  We  have  no  doubt  that  the  correct  doctrine  of 
the  English  law  is,  that  the  right  to  inherit  depends  upon  the  existing 
state  of  allegiance  at  the  time  of  the  descent  cast.  And  that  the 
idea  that  it  depends  upon  community  of  allegiance  at  the  time  of 
birth,  is  a  consequence  that  follows  from  the  doctrines  that  a  man  can 
never  put  off  his  allegiance,  or  be  deprived  of  the  benefits  of  it  but 
for  a  crime.  Community  of  allegiance  once  existing  must,  upon 
these  principles,  exist  ever  srfter.  Hence  it  is  that  the  antenati  of 
America  may  continue  to  inherit  in  Ghreat  Britain,  because  we  once 
owed  allegiance  to  that  crown.  But  the  same  reason  does  not  ex- 
tend to  the  antenati  of  Great  Britain,  because  they  never  owed  alle- 
giance to  our  government.  This  idea  will  be  best  elucidated  in  the 
following  manner.  If  an  action  be  commenced  in  England  by  an 
antenatus  of  America  for  the  recovery  of  land,  the  plea  of  alien  born 
could  not  be  maintained,  because  inconsistent  with  the  fact;  nor 
would  a  plea  of  the  severance  of  these  States  avail  the  defendanti 
because  the  act  of  his  government,  independent  of  any  crime  of  his 
own,  does  not  deprive  the  plaintiff  of  his  civil  rights,  although  it  may 
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release  him  from  the  obligation  of  allegiance.  •  But  if  a  suit  of  the 
same  kind  is  instituted  here  by  an  antenatus  of  Great  Britain,  the 
plea  of  alien  bom  could  be  maintained,  for  the  plaintiff  never  owed 
allegiance  to  our  government.  To  avoid  it  he  would  be  put  to  a 
special  replication,  by  which  he  must  of  necessity  acknowledge  the 
truth  of  the  plea,  and  set  forth  circumstances  which  would  amount 
to  a  recognition  of  his  never  having  been  a  party  in  our  social  com- 
pact. Much  of  the  difficulty  in  satisfying  the  mind  on  this  subject 
vanishes  upon  a  just  view  of  the  nature  of  the  right  of  inheritance. 
Grentlemen  have  argued  upon  it  as  if  it  were  a  natural  and  perfect 
right ;  whereas  it  has  its  origin  in,  and  is  modified  to,  infinity  by  the 
laws  of  society,  in  exercise  of  the  right  of  territorial  jurisdiction. 
To  be  entitled  to  inherit  in  the  State  of  Maryland,  a  right  should  be 

made  out  under  the  laws  of  that  State.  As  the  common  law, 
[  *324  ]  which  is  the  law  of  Maryland  on  this  subject,  *  deprives  an 

alien  generally  of  the  right  of  inheriting,  it  is  incumbent  upon 
the  plaintiff  to  establish  some  exception  in  favor  of  his  case.  But  I 
know  of  no  exception,  at  common  law,  which  gives  the  right  to  inhe- 
rit distinctly  from  the  obligation  of  allegiance,  existing  either  in  fact 
or  in  supposition  of  law.  Judgment  affirmed, 

7  C.  60S;  8  W.  464 ;  8  P.  99 ;  5  P.  804. 


MouNTz  and  others  v.  Hodgson  and  Thompson. 

4  C.  824. 

This  was  a  writ  of  error  to  the  circuit  court  for  the  District  of 
Ck>lumbia,  founded  on  a  refusal  by  that  court  to  quash  a  ca.  8(kf 
issued  upon  a  judgment,  certified  into  that  court  by  two  justices 
of  the  peace,  under  an  act  of  assembly  of  Maryland. 

F.  S.  Key,  and  Marshallj  for  the  plaintiff. 

JoneSj  for  the  defendant. 

[  •  327  ]       •  Marshall,  C.  J.    The  majority  of  the  court  is  of  opinion 
that  the  writ  of  error  must  be  quashed,  this  court  not  having 

jurisdiction. 
The  refusal  of  the  court  below  to  quash  the  execution  on  motion, 
is  by  some  of  the  judges  supposed  not  to  be  a  judgment 

[  •  328  ]  to  which  a  writ  of  error  will  lie.    *  Others  are  of  opinion 
that  a  writ  of  error  will  lie  to  that  decision  of  the  court,  but 

that  this  writ  of  error  is  not  to  the  judgment  of  the  circuit  court,  but 

to  that  of  the  justices.  Writ  of  error  quashed. 

9  W.  676 ;  20  H.  565. 
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Blaike  V.  The  Ship  Charles  Carter,  and  Donald  and  Burton 

and  others,  Claimants. 

4  C.  328. 

If  the  holder  of  a  hottomry  hond  omits  to  enforce  it,  until  the  yesael  ha^  made  another 
▼ojage,  after  the  completion  of  the  Toyage  mentioned  in  the  hond,  an  execution  levied  on 
the  vessel,  before  it  has  been  arrested  upon  admiralty  process  to  enforce  the  bond,  dis* 
places  the  bottomry  lien. 

An  execution  issued  by  a  circuit  court  before  the  expiration  of  ten  days  af^er  judgment,  in 
a  case  open  to  a  writ  of  error,  is  not  void,  and  the  marshal  may  justify  under  it ;  if  void* 
able  the  remedy  is  to  apply  to  the  court  to  set  it  aside. 

Appeal,  from  the  circuit  court  of  the  United  States  for  the  district 
of  Virginia,  in  a  suit  in  admiralty.  The  nature  of  the  case,  and  the 
facts  upon  which  the  court  decided,  appear  in  its  opinion. 

C.  Lee^  for  the  plaintifE 

P.  B.  Key^  for  the  defendant. 

•  Chase,  J.,'  delivered  the  opinion  of  the  court.  [  *  331  ] 
The  libel  in  this  case  was  filed  upon  two  instruments  of 

writing  purporting  to  be  bottomry  bonds,  the  one  executed  by  the 
master  in  a  foreign  port,  the  other  by  the  owner  in  a  port  of  the  State 
of  Virginia,  in  which  State  the  libel  was  filed. 

The  voyage  of  the  former  bond  terminated  in  Virginia,  and  the 
vessel  has  since  made  two  voyages.  The  latter  instrument  was  on 
a  voyage  wnich  terminated  in  London,  and  the  vessel  has  since  made 
a  voyage  to  this  country.  Upon  her  return  here,  and  before  the  war- 
rant of  the  admiralty  was  served,  the  executions  were  levied  upon  her 
which  form  the  groundwork  of  the  claim  interposed  by  Don^ald  and 
Burton. 

•  The  ship  has  been  sold  under  the  order  of  the  court  [  *  332  ] 
below,  and  the  question  is,  who  has  the  preferable  claim  to 

the  money  now  lying  in  the  marshal's  hands.  On  the  validity  of  the 
bond  of  the  master  there  can  be  no  question.  It  is  acknowledged 
by  counsel  to  possess  all  the  requisites  of  a  good  bottomry  bond. 
But  it  wa^  contended  that  it  was  satisfied  by  the  freights,  which  it 
appears  Blaine  was  in  the  receipt  of;  and  if  not  satisfied,  was  fraudu- 
lently upheld  to  the  prejudice  of  general  creditors.  In  addition  to 
the  objections  taken  to  the  first  bond,  it  is  further  contended  against 


1  Majrahall,  C.  J.,  having  decided  the  case  in  the  circmt  conrt,  did  not  give  an  opimon 
iMone.     Gushing,  J.,  was  absent. 

11* 
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the  second,  that  it  wanted  a  sufficient  bottomry  consideration  in  part 
or  in  the  whole.  The  court  think  it  unneceasary  to  give  a  particular 
consideration  to  the  several  objections  above  stated.  A  satisfactory 
conclusion  on  the  rights  of  the  parties  may  be  drawn  from  other 
principles,  on  the  nature  and  effect  of  the  contract  of  bottomry. 

A  bottomry  bond  made  by  the  master  vests  no  absolute  indefea- 
sible interest  in  the  ship  on  which  it  is  founded,  but  gives  a  claim 
upon  her  which  may  be  enforced  with  all  the  expedition  and  effi- 
ciency of  the  admiralty  process.  This  rule  is  expressly  laid  down  in 
the  books,  and  will  be  found  consistent  with  the  principle  of  the 
civil  law,  upon  which  the  contract  of  bottomry  is  held  to  give  a  claim 
upon  the  ship.  In  the  case  of  a  bottomry  bond  executed  by  an 
owner  in  his  own  place  of  residence,  the  same  reason  does  not  exist 
for  giving  an  implied  admiralty  claim  upon  the  bottom,  for  it  is  in 
his  power  to  execute  an  express  transfer  or  mortgage.  There  is 
strong  reason  to  contend  that  this  claim  or  privilege  shall  be  preferred 
to  every  other  for  the  voyage  on  which  the  bottomry  is  founded, 
except  seamen's  wages.  But  it  certainly  can  extend  no  further.  Had 
the  warrant  of  the  admiralty  been  first  served  upon  the  ship,  there 
might  be  some  ground  to  contend  that  this  court  ought  not  to  divest 
that  possession  in  favor  of  executions  served  at  a  subsequent  day,  at 
least  to  the  prejudice  of  the  bond  executed  by  the  master.  But  as 
the  executions  in  this  case  were  levied  before  the  service  of  the  war- 
rant, and  so  long  after  the  bonds  became  due,  the  owners  of  the  ship 
had  lost  that  possession,  upon  which  alone  the  warrant  of  the  admi- 
ralty could  operate,  after  losing  the  right  of  preference. 
[  •  333  ]  •  Some  objections  have  been  made  to  the  validity  of  these 
executions,  on  the  ground  of  their  having  issued  previous 
to  the  day  on  which  by  law  they  ought  to  have  issued.  On  this 
point  the  court  will  give  no  opinion.  If  irregular,  the  court  from 
which  they  issued  ought  to  have  been  moved  to  set  them  aside ; 
they  were  not  void,  because  the  marshal  could  have  justified  under 
them,  and  if  voidable,  the  proper  means  of  destroying  their  efficacy 
have  not  been  pursued. 

The  decree  of  the  circuit  court  is  affirmed,  and  the  money  ordered 
to  be  paid  over  to  the  execution  creditors.  ^ 

10  P.  449  ;  6  H.  344. 


1  llieBe  ezecatioiiB  were  issued  by  a  circuit  court  of  the  United  States  on  the  7tb 
of  December,  upon  judgments  recovered  on  the  next  preceding  80th  of  November 
§n  upwards  of  $2,000. 
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4C.  833. 

Where  a  bond  was  given  to  the  ITnited  States,  to  pay  a  sum  of  money  on  a  day  certaiu,  to 
their  agent  in  Europe,  payment  after  the  day,  and  mere  receipt  of  snch  payment  without 
any  new  agreement,  do  not  destroy  the  right  to  interest  upon  the  money  during  the  tima 
the  obligor  was  in  default 

Kor  does  a  special  agreement,  concerning  damages,  applicable  to  non-payment  in  Europe, 
aflfect  the  fight  to  damages  growing  out  of  payment  Uiere,  after  the  day. 

Certificate  of  a  division  of  opinion  of  the  judges  of  the  circoit 
court  of  the  United  States  for  the  district  of  Pennsylvania,  in  an 
action  of  debt  on  a  bond,  conditioned  to  perform  a  certain  agree- 
ment to  pay  moneys  to  the  bankers  of  the  United  States,  at  Amster- 
dam. The  terms  of  the  agreement  and  bond,  upon  which  the  decision 
turned,  and  the  state  of  the  pleadings,  are  given  in  the  opinion  of  the 
court* 

JSodiey,  attorney-general,  for  the  plaintiiC 

E.  TUghman^  and  Rawle^  for  the  defendant 

*  Marshall,  C.  J.,  delivered  the  opinion  of  the  court  as  [  *  341  ] 
follows,  namely : 

This  case  comes  on  upon  a  special  demurrer  to  a  replication  filed 
by  the  plaintiffs,  to  a  plea  of  payment  affcer  the  day.  The  replication 
is  doable,  and  consequently  ill.  But  it  is  a  known  rule  that  a  demur- 
ret  brings  all  the  pleadings  before  the  court ;  in  consequence  of  which, 
judgment  must  be  rendered  against  him  who  has  committed  the 
first  fault;  or,  whidi  will  most  generally  produce  the  same  result,  for 
him  who,  upon  the  whole  reccvd,  shall  appear  to  be  entitled  to  their 
judgment.  It  therefore  becomes  necessary  to  examine  the  plea  of 
tiie  defendants.  By  their  agreement  with  the  secretary  of  the  trea- 
sury, they  were  bound  to  pay  to  the  bankers  of  the  United  States  in 
Amsteidam  the  sum  of  600,000  guilders  in  the  foUowing  manner, 
namely,  230,000  guilders  on  or  before  the  1st  day  of  February; 
170,000  guilders  on  or  before  the  1st  day  of  March ;'  and  the  remain- 
ing 100,000  guilders  on  or  before  the  1st  day  of  June,  in  the  year  1803. 
The  first  payment  was  made  on  the  day,  and  the  last  before  the  day, 
but  the  second  payment  was  made  on  the  13th  day  of  May,  instead 
of  the  first  day  of  March.  On  the  effect  of  this  payment,  the  whol^ 
depends. 
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The  defendants  plead,  that  they  did,  on  the  13th  day  of  May,  at. 
Amsterdam,  pay  to  the  bankers  of  the  United  States,  for  the  use  of 
the  United  States,  the  sum  of  170,000  guilders.  The  replication 
admits  this  payment  as  pleaded,  but  denies  that  it  was  accepted, 
received,  and  allowed  by  the  United  States  in  payment  and  satisfac- 
tion of  the  same  sum  which  was  payable  on  the  1st  of  March.  The 
replication  proceeds  to  aver,  that  the  said  siim  of  170,000  guilders 
was  not  paid  on  the  1st  day  of  March,  nor  had  the  defendants  paid 
the  damsiges  of  20  per  cent,  which  were  stipulated,  in  case  of  failure 
to  pay  on  the  day. 

The  fact  upon  these  pleadings  appears  to  be,  that  the 
[  •  342  ]  payment  was  received  by  the  United  States  without  *  any 
stipulation  respecting  the  effect  of  that  receipt,  upon  their 
agreement  with  the  defendants.  If  payment  to  the  bankers  of  the 
United  States,  the  persons  to  whom  by  agreement  the  money  was 
to  be  paid,  was  not  payment  to  the  United  States,  it  would  not  be  a 
payment  to  the  use  of  the  United  States,  which  the  plea  avers,  and 
the  replication  in  terms  admits.  In  such  case  the  replication,  instead 
of  averring  that  this  sum  was  not  accepted  in  satisfaction  of  the 
same  sum  payable  at  an  earlier  day,  would  have  avenred,  and  ought 
to  have  averred,  that  it  was  not  accepted  at  all,  and  was  not  a  pay- 
ment to  the  use  of  the  United  States,  in  which  case,  instead  of  a 
special  replication,  issue  might  have  been  tendered  on  the  plea.  The 
court,  then,  understands  the  fact  as  stated  in  the  pleadings  to  be, 
that  the  money  was  received  without  any  agreement  whatever,  and 
the  law  must  determine  the  effect  of  such  a  payment. 

The  payment  made  to  the  bankers  in  Amsterdam  being,  then,  an 
actual  payment  to  the  United  States,  the  inquiry  is,  whether  it  was 
such  a  payment,  and  is  so  pleaded,  as  to  bar  this  action. 

It  is  admitted  that  the  statute  of  Anne,  which  allows  payment 
after  the  day  to  be  pleaded,  is  in  force  in  Pennsylvania,  but  it  is 
contended  that  this  bond  is  not  within  that  statute ;  or,  if  it  is,  that 
this  plea  is  not  good  under  it. 

If  this  be  a  bond  within  the  statute  of  Anne,  on  which  the  court 
gives  no  opinion,  yet  by  that  statute,  the  payment  must  be  of  the 
whole  sum  actually  due,  or  the  action  for  the  penalty  is  not  barred. 

In  this  case  the  sum  due  on  the  1st  of  March  was  paid  on  the 
13th  of  May,  without  interest  or  damages. 

By  the  United  States  it  is  contended,  that  damages  at  the  rate  of 
20  per  centum  on  the  sum  of  170,000  guilders  were  then  due ;  by  the 

defendants  it  is  contended  that  no  interest  was  due. 
[  •  343  ]       •  The  words  of  the  contract  to  which  each  party  refersi 
are  not  precisely  the  same  in  the  condition  of  the  bond  and 
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in  the  articles  of  agreement  which  axe  referred  to  by  the  bond.  There 
•  is  no  contradiction  between  them ;  but  there  is  a  variance  in  this, 
that  the  condition  of  the  bond  expresses  more  fully  than  the  articles 
the  idea  of  the  parties,  that  in  case  of  failure  to  perform  the  contract 
at  Amsterdam,  the  demand  for  payment  was  to  be  made  in  Phila- 
delphia. The  words  of  the  condition  are,  '<  or  in  case  the  said  sums 
shall  not  be  paid  as  aforesaid,  then  to  repay  to  the  United  States 
the  value  of  the  seud  500,000  guilders,  at  the  rate  of  exchange 
current  in  Philadelphia  at  the  time  demand  of  payment  is  made, 
together  with  damages  at  the  rate  of  20  per  cent,  in  the  same  man- 
ner as  if  bills  of  exchange  had  been  drawn  for  the  said  sum,  and 
they  had  been  returned  protested  for  non-payment,  and  lawful  inte- 
rest for  any  delay  of  payment  that  may  take  place  after  the  demand." 

The  defendants  were  merchants  residing  and  carrying  on  trade  in 
Philadelphia,  in  which  place  the  contract  was  made,  and  by  the  law 
of  the  State,  bills  of  exchange  returned  unpaid  under  protest  are 
Uable  to  20  per  cent,  damages.  It  is  sufficiently  obvious,  firom  these 
ciicamstances,  and  firom  the  words  of  the  condition,  that  the  parties 
contemplated  a  repayment  in  Philadelphia  in  the  event  of  non-pay- 
ment in  Amsterdam. 

It  is  contended  by  the  plaintiffs,  that  the^instant  the  failure  to  pay 
the  170,000  guilders  on  the  1st  of  March  had  taken  place,  a  full  and 
complete  right  to  the  stipulated  damages  was  vested  in  the  United 
States,  without  any  further  act  on  their  part ;  and  that  a  payment 
of  the  principal  sum  on  the  succeeding  day  would  not  have  relieved 
the  defendants  fiK>m  those  damages. 

In  this  opinion  the  court  does  not  concur  with  the  counsel  for  the 
United  States. 

Contracts  are  always  to  be  construed  with  a  view  to  the  real  inten- 
tion of  the  parties.  In  this  contract,  the  object  of  the  United  States 
was  to  remit  to  their  bankers  in  Amsterdam  a  sum  of  money, 
for  which  they  had  *  occasion  in  Europe.  The  heavy  [  *  344  ] 
damages  to  be  incurred  by  the  defendants  in  the  event  of 
their  failing  to  make  their  stipulated  payments  in  Amsterdam,  were 
considered  as  a  compensation  for  the  disappointments  produced  by 
the  non-payment  of  the  money  at  that  place,  in  such  time  as  to 
answer  the  purposes  of  the  contract.  Whether  payment  at  the  same 
place  on  a  subsequent  day  would  answer  these  purposes,  was  for  the 
United  States  to  determine.  They  might  accept  it,  or  they  mighit 
reject  it,  and  claim  whatever  the  law  of  their  contract  would  give 
them.  In  the  event  of  non-payment  in  Amsterdam  at  the  time 
Btipnlated,  the  defendants  are  to  repay  to  the  United  States  the  value 
of  the  guilders  they  shall  have  failed  to  pay  in  Amsterdam,  ^  at  the 
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rate  of  exchange  ctirrent  in  Philadelphia  at  the  time  demand  of  pay- 
ment is  made,  together  with  damages  at  the  rate  of  30  per  cent."  • 
The  fair  interpretation  of  this  agreement  is,  that  the  demand  is  to 
be  made  in  Philadelphia,  that  the  money  is  to  be  repaid  in  Phila- 
delphia, and  that  the  damages  are  upon  the  money  there  to  be  repaid. 
Had  a  part  of  the  sum  of  170,000  guilders  been  paid  on  the  1st 
of  March,  it  will  scarcely  be  contended  that  damages  would  have 
accrued  on  that  part.  A  repayment  of  it  could  not  have  been 
demandable  in  Philadelphia.  It  appears  to  the  court  that  the  accept- 
ance  of  any  part  of  the  sum  due  in  Amsterdam  on  a  subsequent 
day,  is  a  waiver  of  the  claim  to  damages  in  Philadelphia,  on  the 
sum  so  accepted,  for  that  sum  cannot  be  demanded  in  Philadelphia. 
This  reasoning,  to  which  the  majority  of  the  court  would  strongly 
incline,  from  the  nature  and  circumstances  of  the  contract,  derives 
much  additional  force  from  the  reference  to  bills  of  exchange.  The 
repayment  of  the  value  of  the  guilders  <^  at  the  rate  of  exchange 
current  in  Philadelphia  at  the  time  demand  of  payment  is  made, 
together  with  damages  at  the  rate  of  20  per  cent."  is  to  be  made 
^<  in  the  same  manner  as  if  bills  of  exchange  had  been  drawn  for  the 
said  sum,  and  they  had  been  returned  protested  for  non-payment." 

Why  is  this  leference  made  to  bills  of  exchange  ? 
[  *  345  ]  *  The  stipulation  that  damages  at  the  rate  of  20  per  . 
centum  should  be  incurred  on  those  sums  which  the  defend- 
ants might  fail  to  pay  at  the  time  and  place  mentioned  in  their  con- 
tract, did  not  require  it,  unless  the  law  of  bills  of  exchange  was 
either  to  explain  or  to  give  validity  to  that  stipulation.  To  a  ma- 
jority of  the  court,  it  is  satisfactory  evidence  that  the  parties  intended 
this  contract,  if  not  as  a  complete  substitute  for  bills  of  exchange,  to 
operate  between  themselves  as  if  bills  had  been  drawn.  The  law 
of  Pennsylvania,  regulating  bills  of  exchange,  was  well  understood. 
If  those  drawn  on  any  part  of  Europe  are  returned  back  unpaid 
with  a  legal  protest,  the  drawers  and  indorsers  are  subjected  to 
damages  at  the  rate  of  20  per  centum.  But  the  right  to  these 
damages  is  not  complete  until  the  bill  be  returned  back  under  pro- 
test. Till  then  they  are  not  demandable.  Consequently,  payment 
bef(»re  the  bill  returns  does  away  the  right  to  demand  them.  By 
receiving  payment,  the  holder  waives  his  right  to  damages.  The 
express  reference  to  bills,  which  is  made  in  this  contract,  and  the 
terms  in  which  that  reference  is  made,  being  considered  by  the 
majof  ity  of  the  court  as  explanatory  of  the  intention  of  the  parties 
that  the  right  to  damages  should  be  put  on  the  same  footing  as  if 
bills  had  been  drawn,  form  an  additional  reason  for  their  opinion 
that  an  acceptance  in  Amsterdam  after  the  day,  before  a  demand  in 
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Philadelphia,  amounts  to  a  waiver  of  any  right  the  United  States 
might  otherwise,  perhaps,  have  had  to  demand  the  stipulated  da- 
mages. 

But  whether  the  sum  agreed  to  be  paid  as  a  compensation  for  a  failure 
to  pay  at  the  time  and  place  mentioned  in  the  contract,  be  considered 
merely  as  a  penalty,  or  as  stipulated  damages,  of  which  the  law  will 
coerce  the  payment,  a  forfeiture  took  place  on  the  non-performance  of 
the  condition  of  the  bond,  and  a  right  to  something  more  than  that 
condition  vested  immediately  in  the  obligees.  If  the  reservation  of 
damages  in  the  condition  of  the  bond  is  in  law  only  a  double  penalty, 
then  interest  is  the  legal  compensation  for  this  breach  of  the  covenant 
contained  in  the  condition  of  the  bond.  If  it  be  even  of  the  character 
given  to  it  by  both  parties  in  argument,  the  amount  of  damages  set- 
tled by  the  parties  themselves,  the  majority  of  the  court  is 
*  not  satisfied,  that  in  waiving  those  damages  the  obligee  [  *  346  ] 
has,  vdthout  any  agreement  on  the  subject,  relinquished 
that  right  to  interest  which  is  attached  to  all  contracts  for  the  pay- 
ment of  money,  which  is  only  displaced  by  the  €Lgreement  to  receive 
a  larger  sum  in  damages,  and  wtuch  a  mere  tacit  implied  waiver  of 
those  stipulated  damages  might  reinstate.  The  majority  of  the  court, 
therefore,  is  of  opinion,  that  under  the  circumstances  which  have  ta- 
ken place,  the  United  States  ought  to  receive,  under  this  contract, 
interest  on  the  sum  of  170,000  guilders,  from  the  first  of  March,  the 
day  on  which  that  sum  ought  to  have  been  paid,  until  the  thirteenth 
of  May,  the  day  on  which  it  was  actually  paid.  Judgment,  there- 
fore, on  the  pleadings,  must  be  rendered  for  the  plaintiffs. 

By  the  26th  section  of  the  Judicial  Act,^  it  is  directed,  that  in  cases 
of  this  description  the  court  shall  render  '^judgment  for  so  much  as 
is  due  according  to  equity.  And  when  the  sum  for  which  judgment 
should  be  rendered  is  uncertain,  the  same  shall,  if  either  of  the  par- 
ties request  it,  be  assessed  by  a  jury." 

In  this  case  it  is  the  opinion  of  the  majority  of  the  court,  that  judg- 
ment ought  to  be  rendered  for  so  much  as  remains  due  of  the  sum 
of  170,000  guilders,  calculating  interest  thereon  from  the  1st  of  March 
in  the  year  1803,  and  if  either  of  the  parties  request  it,  that  a  jury  be 
empannelled  to  ascertain  the  value  of  this  sum  in  the  money  of  the 
United  States. 

U  P.  420. 


1 1  Stats,  at  Large,  87. 
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[  *347  ]  *  Peisch  and  others  r.  Ware  and  others,  and  Thb  United 
States  v.  The  Caroo  of  the  Ship  Favourite. 

4  C.  347. 

Under  the  Ooltocdon  Act  of  March  3, 1799,  s.  43,  (I  Stats,  at  Large,  660,)  goods  landed  from 

a  derelict  yessel,  in  order  to  save  them,  are  not  forfeited  bj  being  found  without  the  cutom* 

house  marlES. 
The  51  St  section  of  the  same  act  applies  only  to  removals  by  the  owner,  or  with  his  consent, 

or  conniyance.    Under  the  52d  section  the  misconduct  of  mere  strangers  does  not  work  a 

forfeiture. 
It  is  a  general  principle  that  a  law  of  foifaiture  can  be  applied  only  to  those  cases,  in  which 

the  means  prescribed  for  the  prevention  of  a  forfeiture  can  be  employed. 
Fifty  per  centum  of  the  gross  value  of  goods  saved  fVom  a  derelict  vessel  in  Delaware 

Bay  allowed  for  salvage. 

Appeals  from  the  circuit  court  of  the  United  States  for  the  district 
of  Delaware.  In  the  case  first  named  the  only  question  was  as  to 
the  amount  to  be  allowed  for  salvage ;  the  other  involved  a  forfeiture 
of  the  goods.     The  fieusts  are  stated  in  the  opinion  of  the  court. 

Eodnet/f  Attorney-General,  and  Reid^  for  the  United  States. 

Braum  and  Vandyke,  contra. 

[  *358  ]  *  Marshall,  C.  J.,  delivered  the  opinion  of  the  court,  as 
follows : 

In  these  cases  two  questions  are  to  be  decided  by  the  court 

1st.  Is  the  cargo  of  The  Favourite,  or  any  part  of  it,  forfeited  to 
the  United  States  ? 

2d.  Are  Ware  and  others  entitled  to  any,  and  if  to  any,  to  what 
salvage. 

The  first  count  in  the  first  libel  filed  on  the  part  of  the  United 

States  claims  the  brandies,  wines,  and  cordials  therein  mentioned,  in 

consequence  of  their  being  found  in  the  possession  of  certain 

[  *359  ]  persons  therein  named,  unaccompanied  *with  such  marks 

and  certificates  as  are  required  by  law,  the  duties  thereon 

not  having  been  paid,  or  secured  to  be  paid. 

The  second  count  claims  them  as  forfeited  because  they  were  re- 
moved, without  the  consent  of  the  collector,  before  the  quantity  and 
quality  of  the  said  wines  and  spirits,  and  the  duties  thereon,  were 
ascertained  according  to  law ;  the  duties  thereon  not  having  been 
paid  or  secured. 
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The  thizd  count  claims  them  because  they  were  found  concealed, 
the  duties  not  having  been  paid  or  secured  according  to  law. 

The  second  libel  claims  certain  other  goods,  which  were  parcel  of 
the  cargo  of  The  Favourite,  as  forfeited,  by  being  found  unlawfully 
concealed,  the  duties  thereon  not  having  been  paid  or  secured 

The  facts  of  the  case  are  these :  The  ship  Favourite,  belonging  to 
Mr.  Peisch,  of  Philadelphia,  was  discovered  about  the  last  of  Octo- 
ber, adrift  in  the  bay  of  Delaware,  with  her  masts  gone  by  the  board, 
and  without  anchors,  cables,  or  rudder,  and  in  danger  of  being  carried 
out  to  sea.  A  company  was  formed  to  save  the  vessel  and  cargo ; 
and  with  considerable  labor,  in  the  course  of  several  days,  the  cargo 
was  unladen  and  landed  at  Levds,  a  small  town  on  the  bay,  not  a 
port  of  delivery,  where  it  was,  with  the  approbation  of  the  collector, 
left  under  the  care  and  in  the  custody  of  a  revenue  officer  residing  at 
that  place,  who  was  one  of  the  party  that  had  originally  taken  pos- 
session of  the  vessel,  and  under  whose  direction  the  whole  business 
had  been  in  a  great  measure  conducted.  On  the  3d  of  November, 
while  the  salvors  were  unlading  the  vessel  and  landing  the  cargo, 
an  imperfect  entry  was  made  by  the  owners  or  consignees,  after  which 
an  award  was  made  between  the  owners  and  salvors,  by  which  the 
salvors  were  allowed  one  half  the  cargo.  The  owners  were  dissatis- 
fied with  this  award,  and  refused  to  acquiesce  under  it.  The  collec- 
tor cnrdered  the  goods,  which  had  been  in  the  custody  of  a  revenue 
officer,  to  be  carried  to  Wilmington  for  the  purpose  of  as- 
certaining 'the  amount  of  duties.  The  salvors  objected  to  [  •360  ] 
this,  and  requested  that  the  duttes  might  be  ascertained  at 
Lewis,  offering  at  the  same  time  to  pay  the  duties  on  the  moiety  of 
the  cargo  claimed  by  them  under  the  award.  The  collector  persist* 
ing  in  his  determination  to  remove  the  goods  to  Wilmington,  the  sal- 
vors sued  out  a  writ  of  replevin  from  the  state  couri^  and  by  force  of 
that  writ  took  the  goods  out  of  the  possession  of  the  revenue  officer. 
This  act  is  the  foundation  of  the  forfeiture  alleged  in  the  libels. 

The  forfeiture,  said  to  be  occasioned  by  the  goods  being  found 
without  the  marks  and  certificates  required  bylaw,  depends  upon  the 
43d  section  of  the  act  for  collecting  duties,  and  on  other  sections  of 
the  same  act,  which  are  explanatory  of  the  43d  section.  The  parti- 
cular clause  giving  the  forfeiture  is  in  these  words :  "And  if  any  casks, 
chests,  vessels,  or  cases,  containing  distilled  spirits,  wines,  or  teas, 
which  by  the  foregoing  provisions  ought  to  be  marked  and  accompa* 
nied  with  certificates,  shall  be  found  in  possession  of  any  person,  un- 
accompanied with  such  marks  and  certificates,  it  shall  be  presump- 
tive evidence  that  the  same  are  liable  to  forfeiture."  The  law  then 
authorilzes  a  seizure,  and  subjects  such  distilled  spirits,  &;c.,  to  forfeit 
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lire,  unless  it  be  proved  at  the  trial  that  they  were  imported  accord- 
ing to  law,  and  that  the  duties  were  paid  or  secured. 

The  objects  of  this  clause  are  those  vessels  only  which,  "  by  the 
foregoing  provisions,''  ought  to  be  marked  and  accompanied  with 
certificates.  To  determine  its  extent,  the  "foregoing  provisions" 
must  be  looked  into. 

This  subject  is  first  taken  up  in  the  37th  section^  of  the  act.  That 
section  directs  particular  and  additional  entries  to  be  made  of  distill- 
ed spirits,  wines,  and  teas,  which  provisions  are  adapted  to  regular 
importation,  not  to  those  articles  when  saved  from  a  wreck. 

The  entry  is  to  be  made  by  the  importer  or  consignee,  and  speci- 
fications are  required  which  can  only  be  given  by  the  owner  or  con- 
signee, when  in  possession  of  the  papers  relative  to  the 
[  •  361  ]  vessel  and  cargo.  If  a  vessel  be  *  wrecked  on  the  coast,  the 
cargo  must  be  lost,  or  brought  on  shore  without  the  know- 
ledge of  the  owner  or  consignee,  so  as  to  put  it  in  his  power  to  make 
the  entry,  and  the  salvors  are  not  only  not  the  persons  designated  by 
the  law  to  make,  but  they  will  often  not  possess  the  information  which 
would  enable  them  to  make  it 

The  act  proceeds  to  requure  that  this  entry  shedl  be  transmitted  to 
the  surveyor  of  the  port  where  the  delivery  of  the  cargo  is  to  com- 
mence, to  whom  also  every  permit  for  unlading  or  landing  any  part 
of  the  cargo  must  be  previously  produced,  who  shall  record  the  same, 
and  indorse  thereon  the  word  "inspected,"  the  time  when,  and  his 
one  name.  Goods  landed  previous  to  these  formalities  are  to  be  for- 
feited. 

These  regulations  obviously  respect  a  regular  importation,  where 
all  these  prerequisites  to  landing  may  be  performed ;  not  cases  where 
a  landing  must  take  place  without  them.  To  suppose  them  appli- 
cable to  salvage  goods,  would  be  to  suppose  that  the  legislature 
designed  to  prohibit  salvage  entirely,  or  to  forfeit  the  cargoes  of  all 
vessels  which  might  be  wrecked  on  the  coast. 

The  38th  section^  requires  that  all  distilled  spirits,  wines,  and  teas, 
shall  be  landed  under  the  inspection  of  the  surveyor,  or  other  officer 
acting  as  inspector  of  the  revenue  for  the  port,  and,  therefore,  can 
relate  only  to  cases  of  regular  importation  at  the  port  of  delivery, 
where  the  revenue  officer  may  superintend  the  landing.  He  is  di- 
rected to  attend  at  all  reasonable  times,  not  at  all  places. 

The  39th  section*  prescribes  the  duty  of  the  officer  of  inspection 
of  the  port  where  the  spirits,  &c.,  may  be  landed.    He  is  to  ascertain 

the  duties,  and  mark  the  casks. 

— ^  ,  I 

*  1  StatB.  at  Large,  658.  9  ib.  3  lb.  659. 
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The  40th  section^  directs  the  surveyor,  or  chief  officer  of  inspection 
of  the  port  or  district  in  which  the  said  spirits,  wines  or  teas,  shall  be 
landed,  to  give  the  proprietor,  importer,  or  consignee,  a  general  certi- 
ficate ;  and  the  41st  section'  directs  him  to  give  a  particular 
certificate  *  for  each  vessel,  which  certificate  passes  with  the  [  *  362  ] 
vessel  to  the  purchaser. 

These  sections  are  connected  with  those  which  precede  them,  and 
relate  to  regular  importations,  where  the  spirits,  &c.,  are  landed  under 
a  permit  at  a  port  of  delivery,  and  there  is  a  proprietor,  importer,  or 
consignee,  or  an  agent  to  whom  the  certificates  may  be  granted ;  not 
to  spirits,  &c«,  which  may,  firom  the  nature  of  things,  lawfully  get 
into  the  possession  of  individuals  without  the  knowledge  of  a  revenue 
officer. 

The  42d  section^  only  directs  that  blank  certificates  shall  be  provided. 

These  are  the  sections  which  precede  that  which  is  supposed  to 
give  the  forfeiture  claimed  under  this  count  of  the  libel. 

The  first  part  of  the  43d  section  directs  the  proprietor,  importer,  or 
consignee,  who  may  receive  the  said  certificates,  to  deliver  them  with 
the  vessels  to  the  purchaser;  and  then  comes  the  clause  which  sub- 
jects to  forfeiture  all  vessels  containing  spirits,  &c.,  which  may  be 
found  unmarked  and  not  accompanied  by  certificates,  which  by  the 
foregoing  provisions  ought  to  be  marked  and  accompanied  by  certifi- 
cates. 

In  the  foregoing  provisions  the  legislature,  in  the  opinion  pf  this 
court,  did  not  intend  to  comprehend  wrecked  goods,  or  goods  found 
imder  circumstances  like  those  in  The  Favourite,  where  the  vessei  was 
deserted  by  her  crew,  and  where  it  might  be  necessary,  for  the  pre- 
servation of  the  goods,  to  take  them  to  the  nearest  accessible  part  of 
the  coast.  Either  these  spirits  and  wines  would  have  been  liable  to 
forfeiture  if  brought  to  land  under  the  most  pressing  circumstances, 
where  inevitable  loss  must  attend  any  delay,  if  a  revenue  officer 
should  not  be  present  to  take  possession  of  them,  or  the  single  cir- 
cumstance of  their  being  found  unmarked  and  unaccompanied  with 
certificates,  is  not  in  itself  sufficient  to  forfeit  them.  The  opinion  of 
the  court  that  it  was  not  the  intention  of  the  legislature  to  subject 
goods,  under  such  circumstances,  to  forfeiture,  is  not  formed 
exclusively  *  on  the  extreme  severity  of  such  a  regulation.  [  *  363  ] 
It  is  formed  also  on  what  is  deemed  a  fair  construction  of  the 
language  of  the  several  sections  of  the  law,  which  seems  not  adapted 
to  cases  like  the  present. 

The  second  count  in  the  Ubel  claims  the  goods  as  forfeited,  because 

1 1  Stats,  at  Laige,  669.  lb.  >  lb.  660. 
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they  were,  without  the  consent  of  the  proper  officer,  remored  from 
the  place  where  they  were  deposited,  before  the  amount  of  duties 
was  ascertained,  the  duties  at  that  time  not  being  paid  or  secured. 

Neither  this  count,  nor  the  first,  supposes  any  forfeiture  to  have 
been  incurred  by  the  landing  of  the  goods,  or  the  unlading  of  the 
vessel.  The  spirits  and  wines  are  presumed  to  have  been  legally 
brought  on  shore,  and  it  is  the  removal  only  which  gives  title  to  the 
United  States.  The  court,  therefore,  is  to  inquire,  whether  these 
goods  were  under  such  circumstances  that  a  removal,  such  as  has 
taken  place  in  this  case,  will  produce  a  forfeiture.  This  depends  on 
the  51st  section  of  the  law,  in  expounding  which  it  becomes  proper 
to  notice  the  dOth  also.  This  section  prohibits  the  unlading  of  any 
vessel,  or  the  landing  of  any  goods,  without  a  permit  granted  by  the 
proper  officers,  and  subjects  the  master  or  other  person  having  the 
command  of  such  vessel,  and  all  those  who  shall  be  concerned  in 
unlading,  removing,  or  storing  such  goods,  to  heavy  penalties,  and 
the  goods  themselves  to  forfeiture. 

It  was  well  observed  that  the  application  of  this  section  to  cases 
where  the  goods  must  perish,  if  not  immediately  brought  on  shore, 
and  to  cases  in  which  a  permit  cannot  regularly  be  granted,  would 
be  not  only  to  prohibit,  but  to  punish  every  attempt  to  save  a  cargo 
about  to  be  lost  on  the  coast.  This  construction  of  the  law  could 
only  be  made  where  the  words  would  admit  of  no  other.  But  it  is 
unquestionably  a  correct  legal  principle,  that  a  forfeiture  can  only  be 
applied  to  those  cases  in  which  the  means  that  are  prescribed  for  the 
prevention  of  a  forfeiture  may  be  employed.  The  means  prescribed 
to  save  the  forfeiture  given  in  the  50th  section  cannot  be  employed 
where  a  vessel  is  deserted  by  her  crew,  or  cannot  be  brought  into 
port.  The  permit  cannot  be  obtained,  nor  can  those  steps 
[  *  364  ]  which  must  precede  the  attainment  *  of  a  permit  be  taken. 
Upon  just  legal  construction,  then,  the  landing  of  these 
goods  without  a  permit  did  not  subject  them  to  the  forfeiture  of  the 
50th  section.  This  act  is  not  within  the  law.  The  50th  section  is 
calculated  for  cases  in  which  the  general  requisites  of  the  law  can  be 
complied  vdth,  not  for  salvage  goods,  in  cases  where  those  general 
requisites  cannot  be  complied  with. 

The  51st  section  relates  to  the  removal  of  goods  from  the  wharf  or 
place  on  which  they  may  have  been  landed  in  conformity  with  the 
directions  of  the  50th  section.  It  presupposes  a  permit,  and  that 
they  were  landed  under  the  inspection  of  a  revenue  officer,  in  the 
manner  prescribed  by  the  38th  section. 

It  presupposes  a  case  in  which  the  guaging  and  markmg  may  be 
done,  and  the  other  means  prescribed  for  the  ascertainment  of  the 
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duties  and  security  of  the  revenue  may  be  taken,  at  the  place  of 
landing ;  not  a  case  in  which  a  landing  must  be  made  without  a 
p^rmity  often  in  the  absence  of  a  revenue  officer,  and  where  the  goods 
could  not  be  permitted,  without  exiareme  peril,  to  remain  at  the  place 
of  landing  until  these  measures  should  be  taken. 

The  court  is  also  of  opinion  that  the  removal  for  which  the  act 
punishes  the  owner  with  a  forfeiture  of  the  goods  must  be  made 
with  his  consent  or  connivance,  or  with  that  of  some  person  employed 
or  trusted  by  him. 

If^  by  private  theft,  or  open  robbery,  without  any  fault  on  his  part, 
his  property  should  be  invaded,  while  in  the  custody  of  the  officer  of 
ibe  revenue,  the  law  cannot  be  understood  to  punish  him  with  the 
forfeiture  of  that  property.  In  the  52d  section,  therefore,  to  which 
the  revenue  officers  seem  to  have  intended  to  conform,  so  far  as  the 
case  would  admit,  which  directs  them  in  the  case  of  an  incomplete 
entry  to  store  the  goods  at  the  risk  and  expense  of  the  owner  or  con- 
signee, no  forfeiture  is  annexed  to  their  removal,  unless  the  penalties 
of  the  51st  section,  or  of  the  43d  section,  be  applied  to  the  52d. 

The  court  is  of  opinion  that  those  penalties  cannot  be  so 
applied  in  this  case,  not  only  because,  from  the  whole  *  tenor  [  *  365  J 
of  the  law,  its  provisions  appear  not  to  be  adapted  to  goods 
saved  from  a  vessel  under  the  circumstances  in  which  The  Favourite 
WBs  found,  but,  because,  also,  the  law  is  not  understood  to  forfeit 
the  {voperty  of  owners  or  consignees,  on  account  of  the  misconduct 
of  mere  strangers,  over  whom  such  owners  or  consignees  could  have 
no  control. 

It  has  been  urged  on  the  part  of  the  United  States,  that  although 
the  property  of  the  owner  should  not  be  forfeited,  yet  that  moiety 
which  is  claimed  by  the  salvors  has  justly  incurred  the  penalties  of  the 
law.  But  if  the  award  rendered  in  this  case  be  not  binding,  the  sal- 
vors could  have  only  a  general  claim  for  salvage,  such  as  a  court  might 
allow ;  and  if  it  be  binding,  still  they  acquired  no  title  to  any  specific 
property.  Their  claim  was  in  the  nature  of  a  general  lien,  and  any 
iixegular  proceeding  on  their  part  would  rather  furnish  motives  for 
diminishing  their  salvage,  if  that  be  not  absolutely  fixed  by  the 
award,  than  ground  of  forfeiture.  The  irregularity,  too,  if  any, 
which  has  been  committed  by  them,  being  merely  an  attempt  to 
assert,  in  a  couse  of  law,  a  title  they  supposed  themselves  to  possess, 
and  with  no  view  to  defraud  the  revenue,  this  court  would  not  be 
inclined,  to  put  a  strained  construction  on  the  act  of  congress,  in  order 
to  create  a  forfeiture. 

The  third  count  in  the  first  libel,  and  the  second  libel,  claim  a  for- 
feiture on  the  allegation  that  the  goods  were  concealed.     The  fact 

12* 
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does  not  support  this  allegation.     There  was  no  concealment  in  the 
case. 

Taking  all  the  circomstances  into  consideration,  it  is  the  una- 
nimous opinion  of  the  court,  that  no  forfeiture  has  been  incurred, 
and  that  the  libels  filed  on  the  part  of  the  United  States  were  pro- 
perly dismissed. 

The  next  question  to  be  considered  is,  to  what  amount  of  sal- 
vage are  the  salvors  entitied  ?  That  their  claim  is  good  for  some- 
thing, is  the  opinion  of  all  the  judges;    but  on  the  amount  to  be 

allowed  the  same  unanimity  does  not  prevail 
[  *  366  ]      *  For  the  qttantum  of  salvage  to  be  allowed,  no  posi- 
tive rules  are  fixed.     It  depends  on  the  merit  of  salvors, 
in  estimating  which,  a  variety  of  considerations  have  their  influence. 

In  the  case  before  the  court,  the  opinion  of  the  majority  is,  that 
the  sentence  of  the  circuit  court  ought  to  be  affirmed.  This  opi- 
nion, however,  is  made  up  on  dilSerent  grounds.  Two  of  the  judges 
are  of  opinion  that  the  award  was  fairly  entered  into,  and  although 
both  parties  might  be  mistaken  with  respect  to  the  obligation  created 
by  the  law  of  Delaware,  yet  there  is  no  reason  to  suppose  any  im- 
position on  either  part ;  nor  is  there  emy  other  ground  on  which 
the  award  can  be  impeached  or  set  aside.  Two  other  judges,  who 
do  not  think  the  award  obligatory,  view  it  as  the  opinion  of  fair 
and  intelligent  men,  on  the  spot,  of  the  real  merit  of  tiie  salvors, 
and  connecting  it  with  the  testimony  in  the  cause,  are  in  favor  of 
the  salvage  which  has  been  awarded,  and  which  has  been  allowed 
by  the  sentences  of  the  district  and  circuit  courts.  Three  judges 
are  of  opinion  that  the  award  is  of  no  validity,  and  ought  to  have 
no  influence.  They  think  the  conduct  of  the  salvors,  in  taking  the 
goods  out  of  the  possession  of  the  revenue  officer,  though  by  legal 
process,  is  improper,  and  that  the  salvage  allowed  is  too  great 

They  acquiesce,  however,  cheerfully  in  the  opinion  of  the  major- 
ity of  the  court,  and  express  their  dissent  £rom  that  opinion,  solely 
for  the  purpose  of  preventing  this  sentence  firom  having  more  than 
its  due  influence  on  future  cases  of  salvage. 

The  sentence  of  tiie  circuit  court  is  affirmed,  without  costs. 

15  H.  40. 
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*  Shearman  v.  Irvine's  Lessee.  [  *  367  ] 

4  G.  367. 

The  act  of  limitations  of  the  State  of  Geoi^a,  (1767,)  does  not  require  an  entry  within  seven 
years  after  the  title  accnied,  unless  there  is  an  adverse  possession. 

Error  to  the  circuit  court  of  the  United  States  for  the  district 
of  Greorgia,  in  an  action  of  ejectment.  The  question  was,  whether 
the  act  of  limitations  of  that  State  required  an  entry  to  be  made 
on  lands  within  seven  years  after  the  title  of  the  plaintiff  accrued. 
There  was  no  adverse  possession  prior  to  the  ouster,  laid  in  the 
declaration,  just  before  the  suit  was  brought. 

No  counsel  appeared  for  the  plaintiff,  and  P.  B.  Key^  for  the 
defendant,  prayed  an  affinnance. 

*  Marshall,  C.  J.      The  error  alleged  is  founded  on  a  [  *  869  ] 
construction  of  the  act  of  Greorgia,  which  this  court  thinks 
is  totally  inadmissible.     How  such  an  opinion  could  have  been 
entertained  is  unaccountable.     There  is  no  foundation  for  it. 

Judgment  affirmed^  with  costs* 


*  Morgan  v.  Callbnder.  [  *  370  ] 

4  C.  870. 

Appeal  from  the  district  court  of  the  United  States  for  the  ter- 
ritory  of  Orleans,  in  a  suit  in  equity. 

That  court  was  established  by  the  act  of  congress,  of  26th  of 
March,  1804,  (3  Stats,  at  Large,  285,  s.  8,)  and  had  a  jurisdiction 
similar  to  that  given  to  the  district  court  of  the  United  States  for 
the  district  of  Kentucky. 

This  court  was  of  opinion  that  an  appeal  lies  from  that  court  to 
this;  but  that  in  this  case,  the  court  below  had  not  jurisdiction, 
because  it  did  not  appear  that  the  parties  were  citizens  of  different 
States,  nor  aliens,  &c.,  so  as  to  give  them  a  right  to  litigate  in  the 
courts  of  the  United  States. 
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Alexander  v.  The  Baltimore  Insurance  Company. 

4  C.  370. 

The  seiznre  of  the  cai^,  the  yessel  being  at  liberty  to  proceed,  does  not  justify  an  abandon- 
ment of  the  vessel. 

Total  loss  of  the  oaigo  daring  the  voyage,  does  not  constitute  a  technical  total  loss  of  the 
vessel. 

Error  to  the  ciicuit  court  of  the  United  States  for  the  distriot 
of  Maryland. 

The  Chief  Justice,  in  delivering  the  opinion  of  the  court,  stated 
the  material  facts,  found  by  the  special  verdict,  to  be  as  fol- 
lows, namely: 

This  action  was  brought  against  the  underwriters,  to  recov^  the 
amount  of  a  policy  insuring  the  ship  John  and  Henry,  from  Charles- 
ton to  Port  Republican,  or  one  other  port  in  the  Bite  of  Leo- 
gane.  Ob  the  2d  of  October,  1803,  The  John  and  Henry,  while 
prosecntiiig  her  voyage,  was  seized  by  a  French  privateer,  and 
carried  into  the  port  of  Mole  St.  Nicholas,  where  the  cargo 
[  *2171  ]  *was  taken  by  M.  de  Noailles,  the  French  commandant, 
for  the  use  of  the  garrison.  On  the  same  day  the  master 
of  the  vessel  received  a  written  engagement  from  M.  de  Noailles 
to  pay  for  the  cargo  in  coiSee,  after  which  the  vessel  was  unladen. 
The  captain  remained  at  the  Mole  in  expectation  of  receiving  pay- 
ment, until  the  29th  of  October,  when  he  sailed  in  The  John  and 
Henry  for  Cape  Francois,  with  an  order  on  that  place  for  pay- 
ment in  cojflTee.  On  the  4th  of  November  she  was  seized  by  a  Bri- 
tish squadron  then  blockading  Cape  Fran9ois,  and  condemned  as 
prize.  Cape  Francois  is  not  in  the  route  to  Port  Republican,  nor 
to  any  port  in  the  Bite  of  Leogane ;  nor  in  the  route  to  return  from 
Mole  St.  Nicholas  to  the  United  States.  The  abandonment  was 
made  in  December,  on  account  of  the  capture  by  the  French  pri- 
vateer. The  declaration  claims  the  amount  of  the  policy  in  conse- 
quence of  that  capture.  The  judgment  of  the  court  below  was  for 
the  defendant 

The  only  question  decided  by  this  court  was,  whether  the  plain- 
tiff bad  a  right  to  abandon  and  recover  as  for  a  total  loss. 

BarpeTy  for  the  plaintiff. 

Martin^  for  the  defendant 
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*  Marshall,  C.  J,,  after  stating  the  facts  of  the  case,  de-  [  *  373  J 
livered  the  opinioD  of  the  court,  as  follows,  namely : 

It  has  been  decided  in  this  court,  that  during  the  existence  of 
such  a  detention  as  amounts  to  a  technical  total  loss,  the  assured 
may  abandon ;  but  it  has  also  been  decided  that  the  state  of  the  fact 
must  concur  with  the  state  of  information  to  make  this  abandon- 
ment effectuaL  The  technical  total  loss,  therefore,  occasioned  by  the 
capture  and  detention  at  Mole  St.  Nicholas,  must  have  existed  in 
point  of  fact  in  December,  when  this  abandonment  was  tendered,  or 
the  plaintiff  cannot  succeed  in  this  action. 

Previous  to  that  time  the  vessel  had  been  restored  to  the  captain ; 
all  actual  restraint  had  been  taken  off;  and  it  does  not  appear  that 
her  ability  to  prosecute  her  voyage  was  in  any  degree  impaired.  But 
her  cargo  had  been  taken  by  Monsieur  de  Noailles,  the  commandant 
at  Mole  St.  Nicholas,  and  had  not  been  paid  for.  The  restoration 
of  the  vessel,  without  the  cargo,  is  said  not  to  terminate  the  techni- 
cal total  loss  of  the  vessel. 

The  policy  is  upon  the  vessel  alone,  and  contains  no  allusion  to 
the  cargo.     Had  she  sailed  in  ballast,  that  circumstance 
would  not  have  affected  the  policy.     The  *  underwriters  [  *  374  ] 
insure  against  the  loss  or  any  damage  to  the  vessel,  not 
against  the  loss  or  any  damage  to  the  cargo.   They  insure  her  ability 
to  perform  her  voyage,  not  that  she  shall  perform  it. 

If,  in  such  a  case,  a  partial  damage  had  been  sustained  by  the 
cargo,  no  person  would  have  considered  the  underwriters  as  liable 
for  that  partial  damage ;  why,  then,  are  they  responsible  for  the  total 
destruction  of  the  cargo  ?  It  is  said  that  by  taking  out  the  cargo 
the  voyage  is  broken  up.  But  the  voyage  of  the  vessel  is  not  broken 
up ;  nor  is  the  mercantile  adventure  destroyed  from  any  default  in 
the  vessel.  By  this  construction  the  underwriter  of  the  vessel,  who 
undertakes  for  the  vessel  only,  is  connected  with  the  cargo,  and  made 
to  undertake  that  the  cargo  shall  reach  the  port  of  destination  in  a 
condition  to  answer  the  purposes  of  the  assured.  Yet  of  the  cargo 
he  knows  nothing,  nor  does  he  make  any  inquiry  respecting  it. 

If  it  be  true  that  the  technical  total  loss  was  not  terminated  until 
the  cargo  was  paid  for,  because  the  voyage  was  broken  up,  then  the 
underwriters  would  have  been  compellable  to  pay  the  amount  of  the 
policy,  although  the  vessel  had  returned  in  safety  to  the  United 
States.  To  prosecute  the  voyage,  it  is  said,  had  become  useless,  and, 
therefore,  the  engagement  of  the  underwriters  was  forfeited,  although 
this  state  of  things  was  not  produced  by  any  fault  of  the  vessel.  If 
this  be  true,  it  would  not  be  less  true  if,  instead  of  proceeding  to 
CSape  Fran9ois,  The  Henry  and  John  had  returned  from  Mole  St. 
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Nicholas  to  the  port  of  Charleston.  The  contract,  then,  instead  of 
being  an  insurance  on  the  ability  of  the  ship  to  perform  her  voyage, 
an  insurance  against  the  loss  of  the  ship  upon  the  voyage,  would  be 
a  contract  to  purchase  the  vessel  at  the  sum  mentioned  in  the  policy, 
if  circumstances,  not  produced  by  any  fault  or  disability  in  the  ves- 
sel, should  induce  the  captain  or  the  assured  to  discontinue  the 
voyage  after  it  had  been  undertaken. 

This  is  termed  pushing  a  principle  to  an  absurdity,  and,  therefore, 
no  test  of  the  truth  of  the  principle.     But  if  it  be  a  case  which 

would  occur  as  frequently  as  that  which  has  occurred,  and 
[  •  375  ]  if  the  result  which  has  been  *  stated  flows  inevitably  from 

the  principle  insisted  on,  the  case  supposed  merely  presents 
that  principle  in  its  true  point  of  view,  deprived  of  the  advantages  it 
derives  from  its  being  adapted  to  the  particular  and  single  case  under 
argument.  Either  the  technical  total  loss  of  the  ship  did  or  did  not 
terminate  when  she  was  restored  to  the  master  uninjured,  and  as 
capable  of  prosecuting  her  voyage  as  when  she  sailed  from  the  port 
of  Charleston.  If  it  was  then  terminated,  this  action  cannot  be  sus- 
tained. If  it  was  not  then  terminated,  on  what  circumstance  did  its 
continuance  depend  ?  At  one  time  it  is  said  to  depend  on  the  ability 
or  inability  of  the  owner  to  employ  her  to  advantage.  But  this  posi- 
tion requires  a  very  slight  examination  to  be  discarded  entirely.  So 
far  as  respected  the  vessel  herself,  and  her  crew,  she  was  as  capable 
of  being  employed  to  advantage  as  she  had  ever  been.  Only  the 
funds  were  wcuited  to  enable  her  to  purchase  a  return  cargo  on  the 
spot,  or  to  proceed  to  her  port  of  destination,  and  there  purchase  one. 
Or  she  might  have  returned  immediately  to  the  United  States,  and 
if  any  direct  loss  to  the  vessel  was  sustained,  by  being  turned  out 
of  her  way,  that,  after  restoration,  would  be  a  partial,  not  a  total  loss. 
Besides,  what  dictum  in  the  books  will  authorize  this  position  ?  And 
what  rule  is  afforded  to  ascertain  the  degree  of  inconvenience  which, 
when  in  point  of  fact  the  vessel  is  in  safety,  in  full  possession  of  the 
master,  and  capable  of  prosecuting  her  voyage,  shall  warrant  an 
abandonment  ? 

No  total  loss  of  the  vessel,  then,  existed  after  her  restoration,  so  far 
as  that  total  loss  depended  on  the  incapacity  of  the  owner  to  employ 
his  vessel  to  advantage.  If  the  total  loss  continued  after  the  resto- 
ration, that  continuance  was  produced  singly  by  the  non-payment  for 
the  cargo,  which  is  said  to  have  broken  up  the  voyage.  If,  then, 
the  vessel  had  returned  to  a  port  in  the  United  States,  the  voyage 
would  still  have  been  broken  up,  and  the  right  to  abandon  would 
have  been  the  same  as  it  was  while  she  was  on  the  ocean,  in  full 
possession  of  her  captain. 
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*Bat  it  is  apparent  that  the  captain  haxi  tenninated  the  [  *  376  ] 
voyage  on  which  the  yessel  was  insured.  Had  his  contract 
with  De  Noailles  been  complied  with  at  Mole  St.  Nicholas,  or  at 
Cape  Francois,  he  would  not  have  proceeded  to  the  Bite  of  Leogane. 
Had  it  not  been  complied  with,  he  would  have  had  no  more  induce- 
ment to  go  to  a  port  in  the  Bite  of  Leogane  from  Cape  Francois, 
than  from  Mole  St.  Nicholas.  The  voyage  to  Port  Republican,  then, 
which  was  the  voyage  insured,  was  completely  terminated  at  Mole 
St.  Nicholas ;  the  voyage  to  Cape  Francois,  in  making  which  she 
was  captured,  was  a  new  voyage,  undertaken,  not  for  the  benefit  of 
the  underwriters  of  the  vessel,  but  for  the  benefit  of  the  owners  and 
underwriters  of  the  cargo.  Consequently,  so  far  as  respects  the  under- 
writers of  the  vessel,  who  insured  only  the  voyage  to  the  Bite  of  Leo- 
gane, the  capture  at  Cape  Francois  is  an  immaterial  circumstance, 
and  the  technical  total  loss  produced  bycarrying  the  vessel  into  Mole 
St  Nicholas,  was  either  terminated  when  she  was  restored  without 
her  cargo,  or  would  have  continued  had  she  returned  to  an  American 
port  without  her  cargo. 

Upon  principle,  then,  independent  of  authority,  it  is  very  clear  that 
tiie  underwriter  of  the  vessel  does  not  undertake  for  the  cargo,  but 
engages  only  for  the  ability  of  the  vessel  to  perform  her  voyage,  arid 
to  bear  any  damage  which  the  vessel  may  sustain  in  making  that 
voyage. 

But  it  is  contended  that  adjudged  cases  have  settled  this  question 
otherwise. 

The  case  has  frequently  occurred,  and  a  direct  decision  might  be 
expected  on  it,  if  a  construction  so  foreign  from  the  contract  had 
really  been  made.  It  often  happens  that  the  cargo  of  a  neutral  vessel 
is  condemned  as  enemy  property,  and  the  vessel  itself  is  discharged. 

Not  an  instance  is  recollected  in  which  the  right  to  abandon  in 
such  a  case,  after  the  vessel  was  restored,  has  been  claimed.  Yet, 
if  the  loss  of  the  cargo  amounted  to  a  destruction  of  the  voyage,  so 
far  as  respected  the  vessel,  and  thereby  created  a  total  loss 
of  the  vessel  •herself,  notwithstanding  her  restoration  to  the  [  *  377  ] 
captain  uninjured,  and  in  a  full  capacity  to  prosecute  her 
voyage,  such  claims  would  be  frequently  asserted,  and  vessels  would 
be  valued  high  in  the  policy,  for  the  purpose  of  selling  them  on  a 
contingency  which  so  often  occurs.  It  would  be  strange,  indeed,  to 
admit,  that  if  this  cargo  had  been  condemned  in  Mole  St  Nicholeis, 
and  the  vessel  had  been  liberated,  the  right  to  abandon  would  not 
have  been  produced  by  the  loss  of  the  caxgo,  and  yet  to  contend  that 
non-payment  for  the  cargo  does  produce  that  right 

In  recuiring  to  precedent,  no  direct  decision  by  a  court  on  the  poin^ 
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no  direct  affirmance  of  the  principle  has  been  adduced ;  but  the  oonn- 
eel  for  the  plaintiff  relies  on  general  dicta  in  the  books  which  are 
used  in  reference  to  other  principles.  Thus  in  1  Term  Rep.  191} 
Judge  BuUer  says,  <<  It  is  an  assurance  on  the  ship  for  the  voyage. 
If  either  the  ship  or  the  voyage  be  lost,  it  is  a  total  loss.'' 

In  that  case,  the  counsel  for  the  plaintiff  contended  that  the  insur- 
ance was  on  the  ship,  and  on  the  voyage,  and  insisted,  that  as  the 
vessel  returned  unfit  for  use,  it  was  a  total  loss.  The  counsel  for  the 
defendants  was  stopped,  and  Judge  Buller  said,  "  Allowing  total  loss 
to  be  a  technical  expression,  the  manner  in  which  the  plaintiff's  coun- 
sel have  stated  it  is  rather  too  broad."  Why  too  broad  ?  Judge 
Buller  answers,  <^  It  has  been  said  that  the  insurance  must  be  taken 
to  be  on  the  ship  as  well  as  on  the  voyage,  but  the  true  way  of  con- 
sidering it  is  this ;  it  is  an  insurance  on  the  ship  for  the  voyage.  If 
either  the  ship  or  the  voyage  be  lost,  that  is  a  total  loss." 

In  what  consists  the  difference  between  an  insurance  on  the  ship 
and  the  voyage,  which  is  laying  down  the  principle  too  broad,  and  an 
insurance  on  the  ship  for  the  voyage,  which  is  the  true  way  of  consi- 
dering it  ?  '  If  the  destruction  of  the  voyage  by  the  loss  of  the  cargo 
is  a  loss  of  the  ship,  then  it  is  an  insurance  on  the  ship  and  the  voy* 
age.  But  this,  according  to  Judge  Buller,  is  not  the  true  principle. 
The  true  principle  is,  that  <^  it  is  an  insurance  on  the  ship  for 
[  *  378  ]  the  voyage,"  *that  is,  that  the  voyage  shall  not  be  destroyed 
by  the  fault  of  the  ship,  or,  in  other  words,  that  the  ship 
shall  be  capable  of  making  her  voyage.  And  when  he  says  that  if 
either  be  lost,  it  is  a  total  loss,  he  must  be  understood  to  mean,  if  the 
voyage  be  lost  by  the  happening  to  the  ship,  of  any  of  the  perils  in- 
sured against  To  understand  Judge  Buller  otherwise,  would  be  to 
make  him  inconsistent  with  himself ;  to  illustrate  a  proposition  by 
cases  incompatible  with  that  proposition ;  and  to  support  a  distinc- 
tion by  cases  which  confound  the  principles  intended  to  be  distin- 
guished from  each  other.  But  these  expressions  are  used  in  a  case 
in  which  the  whole  contest  respected  the  damage  actually  sustained 
by  the  ship  insured,  and  must  be  understood  in  reference  to  such  a 
case. 

So  in  1  Term  Rep.  616,  Mitchell  v.  Edie,  Buller,  J.,  says,  « A  total 
loss  is  of  two  sorts.  One  where  in  fact  the  whole  of  the  property 
perishes ; "  (that  is,  the  property  insured) ;  "  the  other  where  the  pro- 
perty exists,  but  the  voyage  is  lost,  or  the  expense  of  pursuing  it  ex- 
ceeds the  benefit  arising  firom  it." 

This  was  a  case  in  which  the  caxgo,  which  was  the  thing  insured, 
was,  by  one  of  the  perils  insured  against,  prevented  firom  reaching  its 
destined  port,  and  was  greatly  damaged.     The  expressions  must  be 


FEBRUARY  TERM,    1808.  145 


Alexander  v.  Btltimore  Insurance  Co.    4  C. 


plained  by  the  case,  for  the  csBe  itself  is  in  view  when  the  expmm 
aions  are  used. 

A  dictum  of  Judge  Buller,  in  1  Term  Rep.  310,  is  more  applicable 
to  this  case  than  either  of  those  before  quoted.  He  says,  ^'  If  the 
ship  had  arrived,  and  the  goods  had  been  lost,  the  assured  could  not 
have  recovered."  That  was  an  insurance  on  the  arrival  of  the  ship. 
It  is  said  that  dictum  was  founded  on  its  being  a  wagering  policy ; 
but  it  appears  to  be  a  construction  of  the  terms  of  the  policy.  He 
proceeds  to  say,  that  ^  in  policies  on  interest,  if  the  voyage  be  lost,  it 
is  not  necessary  to  proceed  on  with  the  hulk  of  the  ship."  But  to 
what  case  does  this  apply  ?  To  an  insurance  on  goods  or  on  the 
ship  ?  To  a  loss  of  the  voyage  by  default  of  the  thing  insured  and 
abandoned,  or  by  default  of  the  tiling  not  insured  ?  The  dictum  ie 
too  vague  and  too  unsatisfactory  to  form  the  basis  of  a  great 
*  legal  principle  of  infinite  importance  in  commercial  trans-  [  *  379  ] 
actions.  If  that  case  be  read  throughout,  dicta  may  be  found 
interspersed  through  it  which  militate  against  the  doctrine  this  single 
sentence  is  supposed  to  support. 

In  the  case  of  Goss  v.  Withers,  2  Bur.  683,  there  were  two  poll** 
cieS|  one  on  the  ship  and  the  other  on  the  cargo.  The  language  of 
Liord  Mansfield,  in  delivering  the  opinion  of  the  court  with  respect 
to  the  ship,  does  not  even  insinuate  the  idea  that  any  damage  bu»> 
tained  by  the  cargo  would  have  affected  the  policy  on  the  ship. 

In  deciding  on  the  claim  for  the  cargo,  his  language  is  to  be  consi- 
dered with  reference  to  the  case  itself.  It  does  not  appear  whether, 
in  the  passage  quoted  from  Le  Guidon,  the  author  of  that  work  was 
treating  of  an  abandonment  as  to  the  ship  or  cargo,  or  both.  Nor 
does  it  in  any  degree  tend  to  establish  the  principle  contended  for,  that 
after  stating  the  actual  total  loss  of  the  goods,  Lord  Mansfield  men- 
tions, as  an  additional  circumstance,  showing  the  complete  destruc* 
tion  of  the  voyage,  that  the  ship  was  lost  also. 

In  the  case  of  Hamilton  v.  Mendez,  2  Bur.  1198,  neither  the  ship 
nor  cargo  was  lost.  Lord  Mansfield  puts  cases  in  which  there  might 
be  a  total  loss,  but  those  cases  are  not  stated  with  such  precision  as 
to  throw  any  light  on  the  present  question.  He  says  it  does  not  al>- 
solately  foUow  that,  because  there  is  a  recapture,  the  loss  ceases  to 
be  totsd.  ^  If  the  voyage  is  absolutely  lost,  or  not  worth  pursuing," 
and  in  many  other  instances,  the  owner  may  disentangle  himself,  and 
abandon  notwithstanding  there  has  been  a  recapture. 

It  is  extremely  dangerous  to  take  general  dicta  upon  supposed 
cases  not  considered  in  all  their  bearings,  and  at  best,  inexplidtly 
stated,  as  establishing  important  law  principles.  Let  the  dictum  in 
the  present  case  be  examined.     Suppose  the  ship  emd  cargo  to  be 
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*owned  by  different  persons,  and  insured  by  different  underwriters* 
If  the  voyage  be  lost  by  the  infirmity  of  the  ship,  the  abandonment 

might  unquestionably  be  made.  If  the  goods  be  damaged 
'[  *380  ]  or  injured,  so  as  to  occasion  a  technical  *  total  loss,  so*a8  to 

render  the  voyage  not  worth  pursuing,  the  owner  of  the  car- 
go may  abandon ;  but  how  does  this  render  the  voyage  not  worth 
pursuing  by  the  owner  of  the  vessel  ?  The  value  of  the  cargo  does 
not  affect  him,  or  injure  the  vessel  With  respect  to  him,  the  voyage 
is  not  destroyed.  These  dicta  of  Lord  Mansfield  are  uttered  in  terms 
which  demonstrate  that  no  case  like  the  present  was  in  his  view  at 
the  time,  and  they  are  not  adapted  to  such  a  case. 

The  cases  from  Weskett  are  upon  a  peculiar  kind  of  policy.  They 
are  in  the  nature  of  wager  policies,  and  the  nature  of  the  undertak- 
ing is  said  to  be,  that  the  ship  shall  perform  her  voyage  in  a  reasona- 
ble time.  "  In  these  two  last  kinds  of  policies,"  says  Weskett,  "  va- 
lued firee  from  average  "  and  '^  interest  or  no  interest,  it  is  manifest 
that  the  performance  of  the  voyage  or  adventure  in  a  reasonable 
time  and  manner,  and  not  the  bare  existence  of  the  ship  and  cargo, 
is  the  object  of  the  insurance."  This  remark  applies  only  to  policies 
of  the  particular  specified  description ;  and  even  with  respect  to  them 
it  would  not  appear  that  the  fate  of  the  ship  depended  on  that  of  the 
cargo.  In  illustration  of  this  principle  he  states  the  case  of  The 
Ludlow  Castle,  (Weskett  on  Insurance,  416,)  insured  from  Jamaica  to 
England.  She  was  compelled  by  one  of  the  perils  insured  against,  to 
put  into  Antigua,  where  she  was  stopped  from  proceeding  on  her  voy- 
age, and  her  cargo  was  sent  to  England  in  another  vessel  At  the  time 
of  the  abandonment,  and  even  at  the  time  of  the  trial,  the  vessel  had 
not  arrived  in  England,  and  was  not  restored  to  the  owner.  In  this 
case  the  voyage  was  lost  by  the  inability  of  the  vessel  to  prosecute  it. 
The  case  of  The  Sarah  Galley,  (Weskett  on  Insurance,  416,)  bears 
a  much  stronger  resemblance  to  that  under  consideration,  but  is  not 
so  fully  stated  as  to  give  the  court  all  its  circumstances.  It  does  not 
precisely  appear  what  damage  was  sustained  by  the  seizure  at  Gib- 
raltar, nor  what  effect  that  loss  might  have  on  the  jury.  Nor  are  we 
informed  at  what  time,  and  for  what  cause  the  abandonment  was  made. 
But  the  great  objection  to  that  case  is,  that  it  was  the  ver- 
[  *381  ]  diet  of  a  jury,  not  the  solemn  decision  of  a  court,  *  which 

verdict  was  rendered  at  a  time  when  the  law  of  insurance 
was  not  settled,  and  most  probably  on  a  point  which  has  since  been 
overruled  in  England  and  in  this  country.  The  loss  of  the  ship  on  a 
voyage  from  Gibraltar  to  Dunkirk  could  not  be  the  fact  on  which  the 
plaintiff  recovered,  because  that  was  a  voyage  not  vn.thin  the  policy. 
The  seizure  at  Gibraltar  was  the  fact  on  which  the  jury  founded  their 
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verdict.  The  defendant  contended  that  this  total  loss  was  terminated 
by  the  restoration  of  the  ship ;  "  yet  as  the  taking  at  Gibraltar  was  a 
taking  whereby  the  return  voyage  was  prevented,  a  special  jury  gave 
the  plaintiff  a  verdict  for  a  total  loss."  The  verdict,  then,  is  found 
not  on  the  subsequent  actual  loss  of  the  vessel,  but  on  the  technical 
loss  occasioned  by  the  seizure.  This  verdict  was  rendered  in  the 
reign  of  Greorge  II.  At  that  time  it  was  doubtful  whether  a  technical 
total  loss  occasioned  by  capture  did  not  vest  in  the  assured  a  right  to 
abandon,  which  right  was  not  devested  by  restoration.  In  the  case 
of  Hamilton  v.  Mendez,  which  came  on  afterwards,  this  point  was 
perseveringly  maintained  at  the  bar,  and  settled  by  the  court.  Had 
the  case  of  The  Sarah  Galley  been  decided  after  the  case  of  Hamil- 
ton V.  Mendez,  a  different  verdict  must  have  been  rendered*  But  this 
decision  was  given  exclusively  on  the  circumstances  which  had  be- 
&llen  the  ship,  without  a  view,  so  far  as  is  stated,  to  any  loss  of  the 
cargo,  and  is  considered  by  Millar  (288)  as  not  being  law. 

The  case  of  The  Anna,  ( Weskett  on  Insurance,  416,)  turned  entirely 
on  the  inability  of  the  ship  to  prosecute  her  voyage. 

The  case  of  The  Dispatch  Galley,  (Weskett  on  Insurance,  417,)  is 
a  case  in  which  we  ar^  not  informed  of  the  amount  of  loss  occasioned 
by  capture  cuid  recapture ;  and  is  also  a  case  decided  before  Hamilton 
V.  Mendez,  most  obviously  upon  the  principle  that  the  right  to  aban- 
don, which  was  vested  by  the  capture,  was  not  devested  by  the  resto- 
ration of  the  vesseL  This  case  serves  to  show  that  the  verdict  in  the 
case  of  The  Sarah  Grcdley  did  not  turn  on  the  subsequent  Joss  of  the 
vessel,  for  this  vessel  was  not  lost  There  is  in  it  no  allusion  to  any 
influence  which  the  loss  of  a  cargo  might  have  on  the  insurance  of  a 
vesseL 

*  The  principles  laid  down  by  Millar  (284)  do  not  militate  [  *  382  ] 
against  those  which  are  contained  in  this  opinion.     When 
he  speaks  of  a  loss  which  defeats  the  voyage,  he  alludes  to  a  loss 
which  has  befallen  the  thing  insured. 

The  court  can  find  in  the  books  no  case  which  would  justify  the 
estabUshment  of  the  principle,  that  the  loss  of  the  cargo  constitutes 
a  technical  loss  of  the  vessel,  and  must,  therefore,  construe  this  con- 
tract according  to  its  obvious  import  It  is  an  insurance  on  the  ship 
for  the  voyage,  not  an  insurance  on  the  ship  and  the  voyage.  It  is 
an  undertaking  for  the  ability  of  the  ship  to  prosecute  her  voyage^ 
and  to  bear  any  damage  which  she  may  sustain  during  the  voysige, 
not  an  undertaking  that  she  shall,  in  any  event,  perform  the  voyage. 

It  is  the  unanimous  opinion  of  the  court  that  the  judgment  must 

be  affirmed,  with  costs. 

Judgment  affirmed. 

8  W.  188;  18  P.  878. 
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Matthews  i^.  Zanb. 
4  C.  38a. 

Under  the  25th  fecfion  of  the  Jndiciary  Act»  (1  Stats,  at  Large,  85,)  this  court  has  Jnrisdio- 
tion  of  a  question  respecting  title  to  land,  both  parties  claiming  under  the  same  act  of 
Congress. 

Error  to  the  supreme  court  of  ttie  State  of  Ohio,  under  the  25th 
section  of  the  Jndidary  Act. 

The  plaintiff  in  eiror  claimed  title  to  land  in  the  State  of  Ohio, 
imder  the  act  of  congress,  passed  in  1800,  and  the  decbion  of  the 
state  conrt  was  against  him. 

The  defendant  in  eiror  also  claimed  title  to  the  same  land  under 
the  same  act  of  congress. 

The  question  was,  whether  in  such  a  case  this  court  had  cm  appel- 
late jurisdiction  to  revise  the  judgment  of  a  state  court 

[  *  383  ]      *  Harper^  for  the  defendant  in  error. 

P.  jB.  Key^  contra. 

Marshall,  C.  J.,  declared  it  to  be  ttie  opinion  of  a  majority  of 
the  judges,  that  this  court  has  jurisdiction. 

'  That  the  third  article  of  the  Constitution  of  tiie  United  States, 
when  considered  in  connection  with  the  statute,  will  give  it  a  more 
extensive  construction  than  it  might  otherwise  receive. 

It  is  supposed  that  the  act  intends  to  give  this  court  the  power 
of  rendering  uniform  the  construction  of  the  laws  of  the  United 
States,  and  the  decisions  upon  rights  or  tities,  claimed  under  those 
laws 

8  W.  812;  1  P.  665  ;  16  P.  284 ;  18  H.  19. 
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*   *  YovN0  V.  Thb  Bank  of  Ai^exandria.  [  *  384  ] 

4  c.  aM. 

The  act  of  Pebroary  S7, 1801,  sec  8,  (S  Statt.  at  Large,  106,)  gives  a  writ  of  error  to  the 
dreuit  coart  for  the  District  of  Colambia,  though  in  the  particolar  case  all  right  of  appeal 
liad  been  taken  away  by  the  legislation  of  the  State  of  Virginia. 

This  was  a  motion  to  qaash  a  writ  of  error  to  the  circuit  court 
for  the  District  of  Columbia.  The  grounds  of  the  motion  appear  in 
the  opinion  of  the  court 

Swanuy  and  C.  SimmSy  for  the  motion* 

Yow^s^  K  J.  Lee,  and  JoTtes^  oontriu 

*  Marshall,  C.  J.,  delivered  the  opinion  of  the  court  as  [  *  396  ] 
foUows,  namely : 

This  is  a  motion  to  quash  a  writ  of  eiror  which  has  issued  to  a 
judgment  obtained  by  the  Bank  of  Alexandria  in  the  circuit  court 
for  the  District  of  Columbia  sitting  in  Alexandria.  In  support 
of  the  motion,  it  is  contended  that  no  writ  of  eiror  lies  to  such  a 
judgment. 

The  words  of  the  act  of  Congress  of  February,  1801,  by  which 
the  circuit  court  for  the  District  of  Columbia  was  erected,  are  these : 
^  Any  final  judgment,  order,  or  decree,  in  the  said  circuit  court,  wherein 
the  matter  in  dispute,  exclusive  of  costs,  shall  exceed  the  vahie  of 
one  hundred  dollars,  may  be  reexamined,  and  reversed  or  affirmed, 
in  the  supreme  court  of  the  United  States,  by  writ  of  eiror  or 
appeaL'' 

Upon  the  operation  of  this  clause  in  the  ^^Act  concerning  the 
District  of  Columbia,"  no  doubt  could  be  entertained,  were  it  not 
produced  by  the  last  section,  which  enacts  that  nothing  in  that  act 
contained  ^' shall  in  any  wise  alter,  impeach  or  impair  the  right 
granted  by  or  derived  from  the  acts  of  incorporation  of  Alexandria 
and  Georgetown,  or  of  any  other  body  corporate  or  politic  within 
the  district" 

The  State  of  Virginia  had,  in  November,  1792,  passed  an  act  for 
establishing  a  bank  in  the  town  of  Alexandria,  which  act  incorpo- 
rated the  bank,  and,  in  addition  to  the  privilege  of  summary 
process  for  the  recovery  *  of  debts,  deprived  their  debtors  of  (  *  397  ] 
the  right  of  appeaL 

•13 
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In  January,  1801,  the  legislature  of  Virginia  passed  an  act  con- 
tinuing the  charter  of  the  bank  to  the  4th  of  March,  in  the  year 
1811,  and  authorizing  them  to  transact  business  in  the  county  of 
Fairfax. 

It  is  the  opinion  of  the  majority  of  the  court,  under  the  terms  of 
the  cession  and  acceptance  of  the  district,  that  the  power  of  legisla. 
tion  remained  in  Virginia  until  it  was  exercised  by  congress. 

But  the  question  recurs,  whether  that  part  of  the  act  of  Virginia 
which  takes  away  the  right  of  appeal,  taken  in  connection  with  the 
act  of  congress  passed  in  February,  1801,  is  now  in  operation. 

The  words  of  the  act  of  congress  being  as  explicit  as  language 
can  furnish,  must  comprehend  every  case  not  completely  excepted 
from  them.  The  saving  clause  in  the  last  section  only  saves  existing 
rights ;  it  does  not  extend  those  rights,  or  give  new  ones.  The  act 
incorporating  the  bank  professes  to  regulate,  and  could  regulate,  only 
those  courts  which  were  established  under  the  authority  of  Virginia. 
It  could  not  afl'ect  the  judicial  proceedings  of  a  court  of  the  United 
States,  or  of  any  other  State.  t 

There  is  a  difference  between  those  rights  on  which  the  validity 
of  the  transactions  of  the  corporation  depends,  which  must  adhere 
to  those  transactions  everywhere,  and  those  peculiar  remedies  which 
may  be  bestowed  on  it*  The  first  are  of  general  obligation ;  the  last, 
from  their  nature,  can  only  be  exercised  in  those  courts  which  the 
power  making  the  grant  can  regulate.  The  act  of  incorporation, 
then,  conferred  on  the  Bank  of  Alexandria  a  corporate  character, 
but  could  give  that  corporate  body  no  peculiar  privileges  in  the 
courts  of  the  United  States,  not  belonging  to  it  as  a  corporation. 
Those  privileges  do  not  exist,  unless  conferred  by  an  act  of  con- 
gress. 
[  •  398  ]  •  The  mere  saving  in  an  act  of  congress  which  expressly 
renders  all  judgments  of  the  circuit  court,  for  a  larger  sum 
than  one  hundred  dollars,  reexaminable  by  writ  of  error  in  this  court, 
cannot  be  considered  as  exempting  judgments  rendered  in  favor  of 
the  bank,  from  the  operation  of  this  general  enacting  clause  respect- 
ing writs  of  error.  If  the  act  of  March,  1801,  be  considered  as 
giving  the  bank  a  right  to  proceed  in  the  circuit  court  for  Alexandria 
in  the  same  manner  as  by  the  act  of  incorporation,  it  might  proceed 
in  Virginia,  yet  that  act  does  not  affect  the  writ  of  error  as  given  in 
the  act  of  the  27th  of  February. 


2%«  motion  {5,  therefore^  overruled. 

8  C.  261 ;  4  W.  2»5. 
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SpiBRB  t;.    WiLLISON. 

4  C.  398. 

Bj  the  act  of  Assemblj  of  Yirginia  of  1758,  no  gift  of  a  slave  was  yalid,  unless  in  writing 
and  recorded ;  bat  parol  eyidence  maj  be  given  of  the  existence  of  a  deed  of  gift  to  show 
the  nature  of  possession  which  accompanied  the  deed. 

Error  to  the  district  court  for  the  district  of  Kentucky,  in  an 
action  of  detinue  for  certain  slaves. 

The  plaintiff  below,  Rebecca  WilUson,  claimed  titie  to  the  slaves 
under  her  grandmother,  and  at  the  trial  offered  parol  proof  that  the 
grandmother,  while  Kentucky  was  a  part  of  Virginia,  had  given 
them  to  her  by  a  deed,  which  was  lost  To  this  testimony  the  de- 
fendant below  (the  plaintiff  in  error)  objected,  and  prayed  the  court 
to  instruct  the  jury  that  the  said  proof  was  not  legal  evidence  in  this 
cause ;  and  that  at  the  time  this  gift  was  supposed  to  be  made,  no 
gift;  of  a  slave  in  Virginia  was  valid  unless  made  in  writing,  which 
writing  was  afterwards  reduced  to  record  |  which  motion  was  over- 
ruled by  the  court,  and  the  defendant  excepted. 

P.  B.  Key  J  for  the  plaintiff  in  error. 

*  Janes  snd  Harper^  conisA.  [*399] 

*  Marshall,  C.  J.  The  error  assigned  consists  in  both  [  *400  ] 
the  admission  and  the  operation  of  the  testimony.     So  far 

as  evidence  of  the  existence  of  a  deed  went  to  show  the  nature  of 
the  possession  which  accompanied  the  deed,  so  far  it  was  admissible ; 
but  it  was  not  in  itself  evidence  of  any  title  in  the  plaintiff  There 
was  no  error,  therefore,  in  admitting  the  testimony  as  to  the  deed. 

But  in  overruling  the  prayer  to  instruct  the  jury,  ^^  that  at  the  tim(s 
the  gift  was  said  to  be  made,  no  gift  of  a  slave  was  valid  unless  made 
in  writing,  which  writing  was  afterwards  reduced  to  record,"  the  court 
below  is  to  be  considered  as  having  given  an  opinion  that  a  parol 
gift  was  good.  This  court  is,  therefore,  of  opinion,  that  the  court  below 
eired  in  refusing  to  give  the  latter  part  of  the  instruction  prayed  by 
the  defendant. 

This  court  gives  no  opinion  as  to  the  validity  of  title  acquired  by 
possession. 

Judgement  reversed^  and  the  cause  remanded. 

4  C.  401. 
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[  *401  ]  *Bam8at  i^.  Lbb. 

4  C.  401. 

Error,  to  the  circnit  court  of  the  District  of  Columbia,  iu  an  ac- 
tion of  detinue  for  a  alave. 

[  ^402  ]    *  Yaunge^  for  the  plaintiff  in  eiror. 

JEL  X  Lee^  contr^ 

Marshall,  C.  J.,  delivered  the  opinion  of  the  court  to  the  effect 
following: 

The  case  is  tiie  same  as  that  of  WiUison  v.  Spiers,  just  de- 
[  *408  ]  cided,  except  that  in  this  case  the  court  below  gave  *the 
instruction  which  the  court  in  Kentucky  ought  to  have 
given. 

The  opinion  of  the  court  was  only  that  a  parol  gift  to  the  defend- 
ant, accompanied  by  possession,  did  not  bar  the  plaintiff's  right  to 
recover. 

This  court  gives  no  opinion  as  to  the  title  acquired  by  the  posses- 
sion. 

JitdgmefU  affirmed. 


Stead's  Executors  v.  Course. 

4  C.  40S. 

A  plea  which  contains,  in  Bnbstanoe,  safficient  to  bar  the  bill,  if  replied  to,  and  foond  trat 

in  ikct,  is  a  bar,  thoagh  defective  in  form. 
A  tax  collector,  in  selling  land,  must  conform  to  the  law  from  which  his  power  is  derived, 

otherwise  he  makes  no  title. 
If  aathorized  to  sell  oqIj  enough  to  pay  the  tax,  and  he  sells  an  entire  tract,  when  a  small 

part  would  have  been  sufficient,  the  sale  is  roid. 

Error  to  the  circuit  court  of  the  United  States  for  the  district  of 
Georgia. 

The  defendant  pleaded,  that  her  late  husband,  Daniel  Course,  pur* 
cliased  the  land  fairly  and  bond  fide  at  public  sale  from  the  tax- 
gatherer,  for  the  sum  of  ((552.89,  without  notice  of  any  claim,  title  or 
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interest  of  the  complainants  in  the  said  land,  if  any  they  have.  The 
plea  avers  that  the  consideration  money  was  paid  to  the  tax- 
gatherer ;  that  *  he  had  a  right  to  sell  the  land  for  default  in  [  *  404  ] 
payment  of  taxes ;  that  the  taxes  were  not  paid  at  the  time 
of  sale,  which  was  publicly  made,  after  legal  notice;  that  Daniel 
Ck>nr8e  took  immediate  possession,  and  died  seised  thereof,  and  at 
his  death  it  descended  to  his  heirs,  of  whom  the  defendant  Elizabeth 
is  one.     The  deed  exhibited  was  dated  May  5th,  1792. 

The  defendant  Elizabeth,  also  answered  the  bill,  denying  fraud, 
dec 

To  the  plea  there  was  a  replication,  denying  that  the  tax-gatherer 
had  a  right  to  sell  the  land ;  that  the  sale  was  publicly  made  aft^ 
legal  notice,  and  that  Daniel  Course  was  a  fair  and  bond  fide  pur- 
chaser, for  a  valuable  consideration,  without  notice;  and  averring 
that  the  pretended  sale  and  conveyance  were  unfair,  fraudulent  and 
void. 

The  dxcuit  court  sustained  the  plea^  and  dismissed  the  bill  with 
costs. 

*P.  B.  Kepf  for  the  plaintiffi  in  error.  [  *  406  ] 

*  Jirofttn,  contra.  [*409] 

*  Marshall,  C.  J.,  delivered  the  opinion  of  the  court,  as  [  *  412  ] 
follows :  • 

The  plaintiffs,  who  were  the  creditors  of  Rae  &  Somerville,  brought 
this  bill  to  subject  a  tract  of  land  in  the  possession  of  the  defendants 
to  the  payment  of  a  debt  for  which  they  had  obtained  a  decree  against 
Bae  &  SomerviUe. 

The  defendants  plead  that  Daniel  Course,  under  whom  they  claim 
by  descent,  is  a  fair  purchaser,  for  a  valuable  consideration,  of  the 
premises  in  question,  at  a  sale  thereof,  by  the  collector  of  taxes  for 
the  county  in  which  they  Ue,  made  for  taxes  in  arrear.  The  defend- 
ant also  answered,  denying  fraud. 

*  A  replication  was  filed  to  this  plea,  and,  on  a  hearing,  it  [  *  413  ] 
was  sustained,  and  the  bill  dismissed. 

In  this  case  the  merits  of  the  claim  cannot  be  examined.  The  only 
questions  before  this  court  are  upon  the  sufficiency  of  the  plea  to  bar 
the  action,  and  Ihe  sufficiency  of  the  testimony  to  support  the  plea 
as  pleaded. 

On  the  first  point,  the  counsel  for  the  plaintifThas  adduced  authority 
whidi  would  certainly  apply  strongly,  if  not  conclusively,  in  his  favor, 
if  a  special  demurrer  had  been  filed  to  the  plea.    But  as  issue  has 
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been  taken  on  it,  the  court  thinks  it  sufficient,  since  it  containsi  in 
substance,  matter  which,  if  trae,  would  bar  the  action. 

The  replication  puts  the  matter  of  the  plea  in  issue,  and  it  is  in- 
•cumbent  on  the  defendants  to  support  it.  They  prove  a  sale  by  the 
collector  on  account  of  taxes,  and  adduce  a  deed  conveying  the  pre- 
mises to  the  purchaser.  But  this  testimony  alone  is  not  sufficient  to 
support  the  plea.  The  validity  of  the  sale  is  the  subject  of  contro* 
versy,  and  its  validity  depends  on  the  authority  of  the  collector  to 
sell,  and  on  the  fairness  of  the  transaction.  It  would  be  going  too 
far  to  say  that  a  collector  selling  land  with  or  without  authority, 
could,  by  his  conveyance,  transfer  the  title  of  the  rightful  proprietor. 
He  must  act  in  conformity  with  the  law  from  which  his  power  is 
derived,  and  the  purchaser  is  bound  to  inquire  whether  he  has  so 
acted.  It  is  true  that  full  evidence  of  every  minute  circumstance 
ought  not,  especially  at  a  distant  day,  to  be  required.  From  the 
establishment  of  some  facts,  it  is  possible  that  others  may  be  pre- 
sumed, and  less  than  positive  testimony  may  establish  facts.  In  this 
case,  as  in  all  others  depending  on  testimony,  a  sound  discretion,  re- 
gulated by  the  law  of  evidence,  will  be  exercised.  But  it  is  incum- 
bent on  the  vendee  to  prove  the  authority  to  sell,  and  the  question 
respecting  the  fairness  of  the  sale  will  then  stand  on  the  same  princi- 
ples with  any  other  transaction  in  which  fraud  is  charged. 
[  *  414  ]  *  In  examining  the  law  under  which  this  sale  was  made, 
the  court  perceives  that  the  collector  is  authorized  to  sell 
land  only  on  the  deficiency  of  personal  estate ;  and  then  to  sell  only 
so  much  as  is  necessary  to  pay  the  tax  in  arrear.  In  this  case  a  sale 
is  made  of  a  whole  tract  of  land,  without  specifying  the  amount  of 
taxes  actually  due  for  which  that  land  was  liable  and  could  be  sold. 
This  is  proceeding  in  a  manner  not  strictly  regular.  The  sale  ought 
to  have  been  of  so  much  of  the  land  as  would  satisfy  the  tax  in  arrear. 
Should  it  be  true  that  the  land  was  actually  liable  for  the  whole  sum 
for  which  it  sold,  it  would  still  be  incumbent  on  the  vendee  to  prove 
that  fact ;  for  it  cannot  be  presumed.  Every  presumption,  arising 
from  the  testimony  in  the  cause,  is  against  it. 

Had  this  fact  been  established,  the  court  is  inclined  to  think  that 
the  circumstances  of  the  case  as  stated,  though  not  perhaps  amount- 
ing to  proof  of  fraud,  afford  such  presumptions  as  would  render  a  final 
decree,  without  further  testimony,  unsatisfactory,  and  that  an  issue 
ought  to  have  been  directed,  on  the  question  whether  the  sale  was 
fraudulent  or  not  But  if  a  whole  tract  of  land  was  sold  when  a 
small  part  of  it  would  have  been  sufficient  for  the  taxes,  which  at 
present  appears  to  be  the  case,  the  collector  unquestionably  exceeded 
his  authority,  and  the  plea  cannot  be  sustained. 
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It  is,  therefore,  the  opinion  of  the  court,  that  there  is  error  in  the 
decree  of  the  circuit  court  for  the  district  of  Greorgia,  in  sustaining  the 
plea  of  the  defendants,  and  dismissing  the  bill  of  the  plaintiffs,  and 
that  the  said  decree  ought  to  be  reversed  and  annulled,  and  the  cause 
remanded,  with  directions  that  the  defendants  shall  answer  over,  and 
that  further  proceedings  be  had  in  the  said  cause,  according  to 
equity. 

Decree  reversed. 

4  W.  77 ;  9  H.  248;  16  H.  610. 


^HiGGiNsoN  V.  Mein.  [ 'ttS  J 

4  C.  415. 

The  act  of  the  State  of  Geoigia  oonfiBcatiiig  the  land  of  a  mortgagori  did  not  destroy  the 

estate  of  a  mortgagee  in  the  land. 
The  treaty  of  peace,  (8  Stats,  at  Large,  80,)  sared  liens  upon  lands  for  debts. 
The  presumption  of  payment  from  lapse  of  time  may  be  repelled. 
Issne  directed  as  to  die  fact  of  payment, 

Appeal  from  a  decree  of  the  circuit  court  of  the  United  States  for 
ihe  district  of  Georgia,  in  a  suit  to  foreclose  a  mortgage  on  land, 
executed  in  1769,  by  A.  Wylly,  then  a  resident  in  Georgia.  Wylly  took 
part  with  the  British  in  the  war  of  the  Revolution,  and  left  the  State. 
IBs  estate  was  confiscated,  and  in  1784  was  sold  and  conveyed  to  one 
Houston,  under  whom  the  respondent  claimed.  The  mortgage  was 
duly  recorded.  The  bill  was  filed  in  November,  1802.  No  personal 
representative  of  the  mortgagor  was  made  a  party. 

P.  B.  Eey^  for  the  plaintifi. 

Sbrperf  for  the  respondent 

*  Marshall,  C.  J.,  after  stating  the  facts  of  the  case,  de-  [  *  418  ] 
livered  the  opinion  of  the  court,  as  follows : 

It  is  contended,  on  the  part  of  the  purchaser, 

Ist  That  the  lands  ajre  exonerated  firom  the  mortgage  by  the  con- 
fiscation and  sale  thereof  made  by  the  State  of  Gteorgia. 

2d.  That  they  are  exonerated  by  the  length  of  time  which  has  in- 
tervened since  that  confiscation  and  sale,  during  which  an  adverse 
pOBsession  has  been  held.  * 
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3<L  That  payment  of  the  mortage  is  to  be  presumed. 

Several  acts  of  confiscation  were  passed  during  the  war  by  the 
State  of  Georgia,  in  which  the  name  of  Alexander  Wylly  is  to  be 
found.  That  under  which  the  defendants  in  this  case  claim,  was 
made  in  the  month  of  May,  in  the  year  1782.  That  act  contains 
also  a  clause  confiscating  generally  the  estates  of  British  subjects, 
with  the  exception  of  debts  due  to  merchants  residing  in  Great 
Britain,  which  were  sequestered.  The  debt  due  to  Greenwood  & 
Higginson  came  within  this  exception,  and  the  majority  of  the 
court  is  of  opinion,  that  the  lien  given  by  the  mortgage  on  the  land 
of  Wylly,  for  the  security  of  that  debt,  was  not  confiscated. 

The  estate  of  Wylly,  not  the  interest  of  Ghreenwood  &  Higginson 
in  that  estate,  being  confiscated,  it  is  not  to  be  inferred  that  the  lien 
of  Greenwood  &  Higginson  on  that  estate  was  discharged. 
[  •419  ]  The  treaty  of  peace  *  was  made  while  the  estate  remained 
unsold.  The  fifth  article  of  the  treaty,  after  discovering 
much  solicitude  on  the  part  of  Great  Britain  for  the  entire  restora- 
tion of  confiscated  estates,  concludes  with  this  clause :  ^  And  it  is 
agreed,  that  all  persons  who  have  any  interest  in  confiscated  lands, 
either  by  debts,  marriage  settlements,  or  otherwise,  shall  meet  with 
no  lawful  impediment  in  the  prosecution  of  their  just  rights." 

This  article  applies  to  those  cases  where  an  actual  confiscation 
has  taken  place,  and  stipulates  expressly,  that  in  such  cases  the  inte- 
rest of  all  persons  having  a  lien  upon  such  lands  shall  be  preserved. 
Neither  the  confiscation,  nor  any  act  in  consequence  of  the  confisca- 
tion, can  constitute  a  legal  impediment  to  the  prosecution  of  their 
just  rights.  The  preceding  part  of  the  article  had  contemplated 
sales  of  the  confiscated  property,  and,  consequently,  this  clause  must 
have  been  intended  to  charge  the  lands,  even  in  the  hands  of  a  pur- 
chaser. But  respecting  its  application  to  this  particular  case,  the 
court  cannot  conceive  a  doubt  The  lands,  at  the  time  of  the  treaty, 
remained  unsold,  and  the  government  claiming  them  as  confiscated, 
stipulates  through  the  proper  constituted  authorities  for  their  liability 
to  this  mortgage.  If,  then,  the  act  of  confiscation,  independent  of 
the  treaty,  would  be  construed  to  destroy  the  claim  of  the  mortgagee, 
the  treaty  reinstates  the  lien  in  its  full  force,  and  the  subsequent  sale 
of  the  property  could  only  pass  it  with  the  burden  imposed  upon  it. 

2d.  Is  this  remedy  barred  by  the  act  of  limitations  ? 

Upon  an  attentive  consideration  of  that  act,  it  appears  to  be  in- 
tended for  suits  at  law,  claiming  the  lands  themselves,  not  to  suits  in 
equity,  for  the  purpose  of  subjecting  the  lands  to  the  payment  of  debts 
for  which  they  are  mortgaged.  The  words  of  the  law  would  lead 
to  that  opinion,  and  it  is  confirmed  by  the  consideration  that,  in  such 
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cases,  the  possession  of  the  mortgagor,  or  those  claiming  under  him, 

is  not  adverse  to,  but  is  compatible  with,  the  rights  of  the  mortgagee. 

Unless,  therefore,  tius  statute  has  been  otherwise  constraed 

•in  Georgia,  it  would  not  be  considered  as  applicable  to  [^420  ] 

to  sudi  a  case  as  this.    But  this  point  must  be  decided  in 

favor  of  the  plaintifis,  because  there  is  a  saving  in  the  act  of  the 

iigh1»  of  persons  beyond  sea. 

3d.  Is  payment  in  this  case  to  be  presumed  ? 

The  length  of  time  which  elapsed  between  the  day  when  this  bond 
and  mortgage  became  payable,  and  that  on  which  the  suit  was  insti- 
tuted, is  certainly  sufficient  to  warrant  a  presumption  of  payment. 
But  this  presumption  may  be  met  by  circumstances  which  account 
for  the  delay  in  bringing  this  suit.  In  this  case,  the  war,  and  those 
events  which  succeeded  the  war,  have  not  the  same  influence  as  in 
ordinary  cases  of  British  debts,  because  the  debtor  was  within  the 
reach  of  his  creditor  firom  the  date  of  his  banishment,  in  the  year 
1778,  and  might  have  been  sued.  It  does  not  sufficiently  appear  in 
the  proceedings  where  he  was,  nor  what  was  his  situation,  to  enable 
the  court  to  judge  whether  the  long  delay  in  bringing  this  suit  is  or 
is  not  sufficiently  accounted  for.  Neither  is  it  shown  satisfactorily 
that  Alexander  Wylly  has  left  no  personal  representative  who  might 
show  payment  of  this  debt.  K  there  be  a  personal  representative  of 
Alexander  Wylly  in  existence,  such  person  ought  to  be  a  party  to  this 
suit ;  if  there  be  no  personal  representative,  some  evidence  that  there 
is  none  ought  to  be  adduced.  In  any  event,  under  all  the  circum- 
stances of  this  case,  enough  does  not  appear  to  enable  the  court  to 
decide  whether  payment  ought  to  be  presumed,  or  whether  the  delay 
in  instituting  this  suit  can  be  accounted  for,  cmd  the  court  is,  there- 
fore, of  opinion  that  an  issue  ought  to  have  been  directed  by  the  cir- 
cuit court,  for  the  purpose  of  ascertaining  the  fact  of  payment  The 
decree  of  the  circuit  court  is,  therefore,  to  be  reversed,  and  the  cause 
remanded  to  that  court,  vrith  instructions  to  direct  an  issue  to  de- 
termine whetiier  the  bond  in  the  bill  mentioned  has  been  paid,  and 
with  liberty  to  the  plaintiff  to  amend  his  bill,  and  make  new  parties, 
if  he  shall  desire  it 

Livingston,  J.,  dissented  from  this  opinion,  but  did  not  state  his 
reasons. 

VOL.  IL  14 
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[  •421  ]        •  Pollard  and  Pickett  v.  Dwight  et  aL 

4  C.  421. 

If  the  defendant  in  a  foreign  attachment  appears,  he  places  himself  on  the  same  ground  as  if 
he  had  been  personally  served  with  process. 

A  drcnit  conrt  maj  be  holden  bj  a  district  judge,  though  there  is  no  judge  of  the  supreme 
court  assigned  to  that  circuit. 

A  covenant  of  lawful  seizin  may  be  broken  without  an  ouster. 

Such  a  covenant  is  not  broken  because  the  title  of  the  grantor  was  under  a  patent  roidable 
by  the  State,  but  not  avoided. 

The  return  of  the  state  surveyor  under  his  oath  cannot  be  invalidated,  in  an  action  on  a  co- 
venant of  seizin,  by  evidence  tending  to  show  that  he  did  not  in  fact  make  the  survey, 
which  he  returned. 

Parol  evidence  that  there  were  prior  claims  on  the  land  is  not  admissible. 

ERitOR  to  the  circait  court  of  the  United  States  for  the  district  of 
Connecticut.  Dwight  and  others  brought  a  foreign  attachment 
against  Pollard  &  Pickett,  returnable  to  the  county  court  of  Hartford, 
Connecticut,  wherein  they  declared  in  an  action  of  covenant  broken, 
upon  a  covenant,  contained  in  a  deed  of  lands  lying  in  Virginia. 
Th6  declaration  averred  that  the  defendant  covenanted  that  they 
were  "  lawfully  seized  of  the  lands  and  premises,  with  their  appurte- 
nances, &C.,  and  the  breach  assigned  was  that  the  defendistnts  were 
not,  nor  was  either  of  them,  lawfully  seized  of  any  estate  in  the  land, 
or  in  any  part  thereof. 

The  defendants  appeared  and  removed  the  action  to  the  circuit 
court,  and  there  pleaded  in  abatement  the  death  of  Mr«  Justice  Pa- 
terson,  and  that  there  was  no  justice  of  the  supreme  court  assigned 
to  that  circuit.  Upon  demurrer  a  respondeas  ouster  was  awarded, 
and  the  defendants  pleaded 'that  they  were  lawfully  seized,  &c.,  upon 
which  issue  was  joined,  and  the  case  tried  by  a  jury.  At  the  trial 
the  plaintiffs  offered  evidence  that  the  defendants'  title  was  grounded 
on  a  survey  returned  as  made  under  the  authority  of  the  State  of 
Virginia,  and  that  in  point  of  fact  it  never  was  made,  and  was  fraud- 
ulent, and  also  oral  evidence,  that  there  were  prior  claims  to  the  land. 
The  other  material  facts  appear  in  the  opinion  of  the  court. 

C,  Lee  and  MarHnj  for  the  plaintiffs. 

Harper^  for  the  defendants. 

I  *428  ]      *  Marshall,  C.  J.,  delivered  the  opinion  of  the  court  as 
follows,  namely: 
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In  this  case  objections  have  been  made  to  the  jurisdiction  of  the 
Gizcnit  court,  and  to  the  proceedings  in  that  court. 

The  point  of  jurisdiction  made  by  the  plaintiffs  in  error  is  con- 
sidered as  free  from  all  doubt  By  appearing  to  the  action,  the 
defendants  in  the  court  below  placed  themselves  precisely 
in  the  situation  in  which  *they  would  have  stood,  had  pro-  [  *  429  ] 
cess  been  served  upon  them,  and,  consequently,  waived  all 
objections  to  the  non-service  of  process.  Were  it  othenWse,  the  duty 
of  the  circuit  court  would  have  been  to  remand  the  cause  to  the 
state  court  in  which  it  was  instituted,  and  this  court  would  be  bound 
now  to  direct  that  proceeding.  As  little  foundation  is  there  for  the 
exception  taken  to  the  manner  in  which  the  circuit  court  was  con- 
stituted. That  court  consists  of  two  judges,  any  one  of  whom  is 
capable  of  performing  judicial  duties.  So  this  court  consists  of  seven 
judges,  any  four  of  whom  may  act  It  has  never  been  supposed  that 
the  death  of  three  of  the  judges  would  disqualify  the  remaining  four 
from  discharging  their  official  duties  until  the  vacant  seats  of  their 
departed  brethren  should  be  filled.  There  is  nothing  in  the  peculiar 
phraseology  of  that  part  of  the  Judicial  Act^  which  establishes  the  cir- 
cuit courts,  that  requires  a  different  construction  of  the  words  author- 
izing a  single  judge  to  hold  those  courts,  from  what  is  usually  given 
in  other  cases,  to  clauses  authorizing  a  specified  number  of  justices 
to  constitute  a  court 

The  exceptions  taken  to  the  proceedings  of  the  circuit  court  are 
more  serious.     These  are, 

1.  To  the  pleadings. 

2.  To  the  opinions  of  that  court,  admitting  certain  testimony  in 
support  of  the  action. 

The  objections  to  the  pleadings  are, 

That  the  different  parts  of  the  declaration  are  repugnant  to  each 
other ;  and  that  the  declaration  is  itself  insufficient,  as  the  foundation 
of  a  judgment 

In  deciding  on  so  much  of  this  objection  as  depends  on  the  laws 
of  Connecticut,  this  court  would  certainly  be  guided  by  the  construc- 
tion given  by  that  State  to  its  own  statute ;  and,  if  it  was  indispensa- 
bly necessary  now  to  decide  that  question,  the  evidence  in  favor  of 
the  construction  maintained  by  the  defendants  in  error  would  seem 
to  preponderate. 

*  Another  objection  taken  to  the  declaration  is,  that  it  [  *  430  ] 
ought  to  have  alleged  a  disseisin  of  the  plaintiffs  below,  in 
order  to  enable  them  to  maintain  their  action. 

On  this  part  of  the  case,  the  court  can  only  consider  whether  the 

declaration  in  itself,  imconnected  with  the  testimony  which  was  ad« 

-.   -        -. . 

1 1  State,  at  Laige,  78. 
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duced  to  support  it,  is  so  radically  defective,  that  a  judgment  cannot 
be  rendered  on  it  This  leads  to  the  inquiry,  whether  the  covenant 
of  the  vendors  can  be  broken,  as  stated  in  the  declaration,  although 
no  eviction  has  taken  place ;  and  the  court  is  of  opinion  that  it  may 
be  so  broken.    9  Co.  60. 

The  covenant  is,  that  the  vendor  is  seized  in  fee  of  the  premises 
which  he  sells  and  conveys.  Suppose  the  fact  to  be  that  he  had  no 
titie,  nor  pretence  of  title,  to  those  [premises ;  that  he  had  conveyed 
lands  for  which  he  had  never  received  a  patent  or  a  titie  of  any  kind. 
Could  it  be  said  that  his  covenant  that  he  was  seized  in  fee  remained 
unbroken  until  the  real  proprietor  should  think  proper  to  eject  the  ven- 
dee ?  This  question,  in  the  opinion  of  the  court,  must  be  answered 
in  the  negative.  The  testimony  which  would  be  sufficient  to  esta- 
blish the  breach  assigned,  may  be  a  subject  for  serious  consideration, 
but  on  the  sufficiency  of  the  breach,  as  assigned  to  support  a  judg- 
ment, there  is  no  doubt 

The  exceptions  to  the  testimony  admitted  in  the  curcuit  court  con- 
sists of  two  parts. 

1.  To  the  admission  of  certain  copies  of  surveys  made  for  Wilson 
Carey  Nicholas,  connected  with  the  testimony  of  Erastns  Granger, 
describing  the  face  of  the  country  on  which  the  surveys  purported  to 
be  made. 

2d.  To  the  admission  of  parol  testimony  to  prove  prior  tities  to 
the  lands  conveyed  in  the  deed  on  which  this  suit  was  instituted* 

1.  The  surveys  of  Wilson  Carey  Nicholas,  and  the  explanatory 

testimony  of  Granger,  were  introduced  for  the  purpose  of  showing 

that  the  patent  for  the  lands  sold  by  Pollard  &  Pidcett  was 

[  •431  ]  void,  because  it  issued  on  a  *  plat  representing  a  survey 

which,  in  point  of  fact,  could  not  have  been  made. 

In  examining  this  exception,  it  becomes  proper  to  inquire  what 
was  the  real  issue  between  the  parties. 

The  plaintiffs  below  averred  in  their  declaration,  that  the  defend- 
ants were  not  seized  and  possessed  of  any  estate  whatever  in  the 
land  and  premises,  nor  in  any  part  thereof,  nor  had  they,  or  either  of 
them  good  right  and  lawful  authority  to  sell  and  convey  the  same. 
The  defendants,  in  their  plea,  do  not  set  forth  their  title,  but  say, 
generally,  that  they  were  seized  of  the  land  sold  and  conveyed  by 
them,  and  had  good  right  to  sell  and  convey  the  same,  as  is  expressed 
by  their  deed.  On  this  plea  an  issue  is  tendered,  which  is  joined  by 
the  plaintiffs. 

To  prove  that  the  survey  on  which  the  patent  granting  the  lands 
to  the  defendants  was  issued  could  not  have  been  made,  the  plaintiflb 
produced  two  other  surveys  made  by  the  same  person  for  Wilson 
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Carey  Nicholas,  which  were  said  to  be  completed  only  two  days 
succeeding  the  completion  of  the  survey  of  the  defendants,  which 
three  several  surveys  could  not  possibly  have  been  made  in  the  time 
intervening  between  the  entries  in  the  surveyor's  office  and  the  day 
on  which  they  are  alleged  to  have  been  completed,  whence  the  jury 
might  conclude  that  the  survey  of  Pollard  &  Pickett  was  not  made. 

The  surveyor  was  a  sworn  officer,  and*  his  survey  was  returned 
upon  oath.  This  is  an  attempt  to  invalidate  the  evidence  derived 
from  his  official  return,  by  a  particular  fact  which  has  no  relation  to 
the  cause  before  the  court,  and  with  which  the  parties  to  this  contro- 
versy have  no  connection.  Had  it  even  appeared  that  the  copies 
offered  in  evidence  were  authenticated,  they  would,  on  this  account, 
have  been  inadmissible. 

This  whole  testimony  is  inadmissible  on  other  ground.  Were  it 
even  true  that  this  patent  is  voidable,  if  the  surveyor  had 
not  run  round  all  the  lines  of  the  land,  a  *  point  not  yet  [  *  432  ] 
established,  it  cannot  be  deemed  absolutely  void ;  it  cannot 
be  deemed  a  mere  nullity.  While  it  remains  in  force  it  is  a  valid 
title,  and  vests  the  fee-simple  estate  in  the  patentee.  In  this  action, 
and  on  the  trial  of  this  issue,  the  question  whether  the  patent  be 
voidable  b^  Virginia  or  not,  is  not  properly  examinable.  Testimony, 
therefore,  tending  to  establish  that  point,  is  irrelevant  and  inadmissible. 

2.  But  had  the  court  entertained  any  doubt  on  this  point,  the 
second  part  of  the  exception  would  be  clearly  decisive  with  regard 
to  this  judgment. 

Parol  testimony  is  admitted  to  show  prior  claims  to  the  land  in 
controversy.  The  defendants  in  error  attempt  to  defend  the  admis- 
sion of  this  testimony,  by  supposing  it  auxiliary  to  other  testimony 
which  had  previously  established  the  validity  of  those  claims,  and 
that  this  witness  was  only  adduced  to  show  that  those  claims  covered 
this  land.  Had  the  fact  supported  the  argument,  a  private  ex  parte 
survey  would  have  been  a  very  improper  mode  of  establishing  it ; 
but  the  language  of  the  exception  excludes  that  construction  of  the 
opinion  which  the  counsel  for  the  defendants  in  error  would  put  upon 
it.  The  proof  offered  and  admitted  is,  not  that  those  particular  titles 
which  were  exhibited  and  proved  to  the  court  covered  the  land  con- 
veyed by  PoUard  &  Pickett,  but  "  that  there  were  prior  claims  upon 
it  to  the  amount  of  upwards  of  ninety  thousand  acres."  The  prior 
claims  rest  upon  the  oath  of  the  witness.  K  those  claims  were  vaUd, 
theif  validity  was  established  by  his  testimony,  which  cannot  be  tole- 
rated on  any  legal  principle ;  if  they  were  mere  claims,  not  good 
titles,  they  ought  not  to  have  been  stated  to  the  jury.  They  were 
irrelevant  to  the  point  in  issue. 

14* 
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Upon  the  whole,  the  court  is  unanimously  of  opinion,  that  the 
dicuit  court  eired  in  permitting  the  copies  of  surveys  made  for  Wil- 
son Carey  Nicholas,  and  the  testimony  of  Erastus  Ghranger,  to  go 
to  the  jury  for  the  purposes  mentioned  in  the  bill  of  except 
[  *  433  ]  tions,  and  *  that  the  judgment  of  the  circuit  court  must,  on 
that  account,  be  reversed,  and  the  cause  remanded  for  a 
new  triaL^ 

Judgment  reversed. 

IS  p.  800;  4  H.  181 ;  8  H.  451 


Ez  parte  Lewis  and  others. 

4  C.  483. 

In  the  circuit  court  for  the  district  of  Pennsylvania,  at  November 
term,  1806,  a  motion  was  made  by  Rawle^  in  behalf  of  Lewis  and 
others,  (the  jurors  in  civil  cases,  who  had  attended  the  court  at  that 
session,)  that  the  marshal  be  ordered  to  pay  each  of  the  jurors  one 
dollar  and  twenty-five  cents  for  each  day's  attendance ; 

But  the  judges  of  that  court  being  divided  in  opinion  upon  the 
question,  it  was  certified  to  this  court. 

This  court  ordered  it  to  be  certified  that  the  jurors  were  entitled  to 
the  fee  of  one  dollar  and  twenty-five  cents  per  diem  for  their  attend- 
ance. 


*  After  the  opinion  of  the  court  was  delivered,  Lee  prayed  that  the  cause  might  be 
remanded,  with  leave  for  the  defendants  below  to  amend  their  pleadings. 

Thb  Coubt  said,  that  the  court  below  had  the  power  to  grant  leave  to  amend,  and 
this  couit  could  not  doubt  but  it  would  do  what  was  right  in  that  respect 
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*Crox7dson  and  others  v.  Leonard.  [*434] 

4  C.  434. 

The  sentence  of  a  foreign  oonrt  of  admiralty  condemning  a  vessel  for  breach  of  blockade,  is 
condnsiTe  evidence  of  that  fact  in  an  action  on  the  policy  of  insarance. 

Error  to  the  ciicnit  court  of  the  District  of  Columbia,  in  an  action 
on  a  policy  of  insurance  on  the  cargo  of  the  brig  Fame,  on  a  voyage 
firom  Alexandria,  to,  at,  and  firom  Barbadoes  and  four  other  ports  in 
the  West  Indies,  and  back  to  Alexandria,  the  vessel  and  cargo  war- 
ranted American  property.  The  vessel  arrived  at  Barbadoes,  and 
sailed  from  thence  for  Antigua,  but  on  her  voyage  to  that  island  was 
captured  by  a  British  vessel  and  carried  into  Barbadoes,  and  there 
condemned  in  the  vice-admiralty  court,  for  attempting  to  break  the 
blockade  of  Martinique. 

The  jury  found  a  special  verdict,  upon  which  the  judgment  below 
was  in  favor  of  the  plaintiffs. 

The  only  question  arising  upon  this  specisd  verdict  was,  whether 
the  sentence  of  the  court  of  vice-admiralty  was  conclusive  evidence 
of  an  attempt  to  violate  the  blockade  of  Martinique. 

This  question  having  been  several  times  argued,  (but  not  decided,) 
in  the  case  of  Fitzsimmons  v.  The  Newport  Insurance  Compemy,  at 
this  term,  (4  C.  185,)  the  counsel  submitted  it  to  the  court  without 
farther  argument. 

Johnson,  J.  The  action  below  was  instituted  on  a  poUcy  of  in- 
surance. 

On  behalf  of  the  insurers,  it  was  contended  that  the  policy  was  for- 
feited by  committing  a  breach  of  blockade.     It  is  not,  and  cannot  be 
made  a  question,  that  this  is  one  of  those  acts  which  will  exonerate  the 
underwriters  from  their  liability.    The  only  point  below  was 
relative  to  the  evidence  upon  which  the  commission  of  'the  [  •435  ] 
act  may  be  substantiated.     A  sentence  of  a  British  prize 
court  in  Barbadoes  was  given  in  evidence,  by  which  it  appeared  that 
the  vessel  was  condemned  for  attempting  to  commit  a  breach  of 
blockade.     It  is  the  English  doctrine,  and  the  correct  doctrine  on  the 
law  of  nations,  that  an  attempt  to  commit  a  breach  of  blockade  is  a 
violation  of  belligerent  rights,  and  authorizes  capture.     This  doctrine 
is  not  denied,  but  the  plaintiff  contends  that  he  did  not  commit  sucb 
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an  attempt,  and  the  court  below  permitted  evidence  to  go  to  the  jury 
to  disprove  the  fact  on  which  the  condenmation  professes  to  proceed. 

On  this  point,  I  am  of  opinion  that  the  court  below  erred. 

I  do  not  think  it  necessary  to  go  through  the  mass  of  learning  on 
this  subject,  which  has  so  often  been  brought  to  the  notice  of  this 
court,  and  particularly  in  the  case  of  Fitzsimmons,  argued  at  this 
term.  Nearly  the  whole  of  it  will  be  found  very  well  summed  up  in 
the  18th  chapter  of  Mr.  Park's  Treatise.  The  doctrine  appears  to  me 
to  rest  upon  three  very  obvious  considerations ;  the  propriety  of  leav- 
ing the  cognizance  of  prize  questions  exclusively  to  courts  of  prize 
jurisdiction ;  the  very  great  inconvenience,  amounting  nearly  to  an 
impossibility,  of  fully  investigating  such  cases  in  a  court  of  common 
law,  and  the  impropriety  of  revising  the  decisions  of  the  maritime 
courts  of  other  nations,  whose  jurisdiction  is  coordinate  throughout 
the  world. 

It  is  sometimes  contended  that  this  doctrine  is  novel,  and  that  it 
takes  its  origin  in  an  incorrect  extension  of  the  principle  in  Hughes  v. 
Cornelius,  Baym.  R.  473.  I  am  induced  to  believe  that  it  is  coeval  with 
the  species  of  contract  to  which  it  is  applied.  Policies  of  insurance 
are  known  to  have  been  brought  into  England  from  a  country  that 
acknowledged  the  civil  law.  This  must  have  been  the  law  of  policies 
at  the  time  when  they  were  considered  as  contracts  proper  for  the 
admiralty  jurisdiction,  and  were  submitted  to  the  court  of  policies 
established  in  the  reign  of  Elizabeth.  It  is  probable  that,  at  the  time 
when  the  common  law  assumed  to  itself  exclusive  jurisdic- 
[  •  436  ]  tion  of  the  contract  of  insurance,  the  rule  was  •  too  much 
blended  with  the  law  of  policies  to  have  been  dispensed  with, 
had  it  even  been  inconsistent  with  common  law  prin  ciples.  But,  in  fact, 
the  common  law  had  sufficient  precedent  for  this  rule,  in  its  own  re- 
ceived principles  relative  to  sentences  of  the  civil  law  courts  of  Eng- 
land. It  may  be  true  that  there  are  no  cases  upon  this  subject  prior  to 
that  of  Hughes  v.  Cornelius,  but  this  does  not  disprove  the  existence 
of  the  doctrine.  There  can  be  Little  necessity  for  reporting  decisions 
upon  questions  that  cannot  be  controverted.  Since  the  case  of  Hughes 
v.  Cornelius,  the  doctrine  has  frequently  been  brought  to  the  notice 
of  the  courts  of  Great  Britain  in  insurance  cases,  but  sdways  with  a 
view  to  contest  its  applicability  to  particular  cases,  or  to  restrict  the 
general  doctrine  by  exceptions,  but  the  existence  of  the  rule,  or  its 
applicability  to  actions  on  policies,  is  nowhere  controverted. 

I  am  of  opinion  that  the  sentence  of  condemnation  was  conclusive 
evidence  of  the  commission  of  the  offence  for  which  the  vessel  vtras 
condemned,  and  as  that  offence  was  one  which  vitiated  the  policy, 
the  defendants  ought  to  have  had  a  verdict. 
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Washington,  J.  The  single  question  in  this  case  is,  whether  the 
sentence  of  the  admiralty  court  at  Barbadoes,  condemning  the  brig 
Fame  and  her  cargo  as  prize,  for  an  attempt  to  break  the  blockade 
of  Martinique,  is  conclusive  evidence  against  the  insured,  to  falsify 
his  warranty  of  neutrality,  notwithstanding  the  fact  stated  in  the  sen- 
tence as  the  ground  of  condemnation  is  negatived  by  the  jury  ? 

This  question  has  long  been  at  rest  in  England.  The  established 
law  upon  this  subject  in  the  courts  of  that  country  is,  that  the  sen- 
tence of  a  foreign  court  of  competent  jurisdiction,  condeniuing  the 
property  upon  the  ground  that  it  was  not  neutral,  is  so  entirely  con- 
clusive of  the  fact  so  decided,  that  it  can  never  be  controverted,  di- 
rectly or  collaterally,  in  any  other  court  having  concurrent  jurisdiction* 

This  doctrine  seems  to  result  from  the  application  of  a 
legal  principle  which  prevails  in  respect  to  domestic  *judg-   [  •437  ] 
ments,  to  the  judgments  and  sentences  of  foreign  courts. 

It  is  a  well-established  rule  in  England,  that  the  judgment,  sen- 
tence, or  decree  of  a  court  of  exclusive  jurisdiction  directly  upon  the 
point,  may  be  given  in  evidence  as  conclusive  between  the  same  par- 
ties, upon  the  same  matter  ooming  incidentally  in  question  in  another 
court  for  a  different  purpose.  It  is  not  only  conclusive  of  the  right 
which  it  establishes,  but  of  the  fact  which  it  directly  decides. 

This  rule,  when  applied  to  the  sentences  of  courts  of  admiralty, 
whether  foreign  or  domestic,  produces  the  doctrine  which  I  am  now 
considering,  upon  the  ground  that  all  the  world  oie  parties  in  an  ad- 
miralty cause.  The  proceedings  are  in  rem^  but  any  person  having  an 
interest  in  the  property  may  interpose  a  claim,  or  may  prosecute  an 
appeal  from  the  sentence.  The  insured  is  emphatically  a  party^  and 
in  every  instance  has  an  opportunity  to  controvert  the  alleged 
grounds  of  condemnation,  by  proving,  if  he  can,  the  neutrality  of 
the  property.  The  master  is  his  immediate  agent,  and  he  is  also 
bound  to  act  for  the  benefit  of  all  concerned,  so  that,  in  this  respect, 
he  also  represents  the  insurer.  That  irregularities  have  sometimes 
taken  place,  to  the  exclusion  of  a  fair  hearing  of  the  parties,  is  not 
to  be  denied.  But  this  furnishes  no  good  reason  against  the  adop- 
tion of  a  general  rule.  A  spirit  of  comity  has  induced  the  courts 
of  England  to  presume,  that  foreign  tribunals,  whether  of  prize  or 
municipal  jurisdiction,  will  act  fairly,  and  will  decide  according  to 
the  laws  which  ought  to  govern  them;  and  public  convenience 
seems  to  require,  that  a  question,  which  has  once  been  fairly  de- 
cided, should  not  be  again  litigated  between  the  same  parties,  un- 
less in  a  court  of  appellate  jurisdiction. 

The  irregular  and  unjust  decisions  of  the  French  courts  of  ad- 
miralty, of  late  years,  have  iiuluced  even  English  judges  to  doubt 


166         SUPREME  COURT   OF   THE  UNITED  STATES. 


Croudson  o.  Leonard.    4  C 


of  the  wisdom  of  the  above  doctrine  in  relation  to  foreign  sen- 
tences, but  which  they  have  acknowledged  to  be  too  well  established 
for  English  tribunals  to  shake ;  and  the  justice  with  which 
[  *  438  ]  the  same  *  charge  is  made  by  all  neutral  nations  against  the 
English  as  well  as  against  the  French  courts  of  admiralty, 
during  the  same  period,  has  led  many  American  jurists  to  question 
the  validity  of  the  doctrine  in  the  courts  of  our  own  country.  It  is 
said  to  be  a  novel  doctrine,  lately  sprung  up,  and  acted  upon  as  rule 
of  decision  in  the  English  courts,  since  the  period  when  English  de- 
cisions have  lost  the  weight  of  authority  in  the  courts  of  the  United 
States.  It  is  this  position  which  I  shall  now  examine,  acknowledg- 
ing that  I  do  not  hold  myself  bound  by  such  decisions  made  since 
the  revolution,  although,  as  evidence  of  what  the  law  was  prior  to 
that  period,  I  read  and  respect  them. 

The  authority  of  the  case  of  Hughes  v.  Cornelius,  the  earliest  we 
meet  with  as  to  the  conclusiveness  of  a  foreign  Bentence,  is  admitted ; 
but  its  application  to  a  question  arising  under  a  warranty  of  neutral- 
ity between  the  insurer  and  insured,  is  denied.  It  is  true  that,  in  that 
case,  the  only  point  expressly  decided  was,  that  the  sentence  was  con- 
clusive as  to  the  change  of  property  effected  by  the  condemnation. 
But  it  is  obvious  that  the  point  decided  in  that  case  depended,  not 
upon  some  new  principle  peculiar  to  the  sentences  of  foreign  courts, 
but  upon  the  application  of  a  general  rule  of  law  to  such  sentences. 
This  case,  as.  far  as  it  goes,  places  a  foreign  sentence  upon  the  same 
foundation  as  the  sentence  or  decree  of  an  English  court  acting  upon 
the  same  subject ;  and  we  have  seen  that,  by  the  general  rule  of  law, 
the  latter,  if  conclusive  at  all,  is  so  as  to  the  fact  directly  decided,  as 
well  as  to  the  change  of  property  produced  by  the  establishment  of 
the  fact  Hence  it  would  seem  to  follow,  that  if  the  sentence  of  a 
foreign  court  of  admiralty  be  conclusive  as  to  the  property,  it  is 
equally  conclusive  of  the  matter  or  fact  directly  decided.  What  is 
the  matter  decided  in  the  case  under  consideration  ?  That  the  vessel 
was  seized  whilst  attempting  to  break  a  blockade,  in  consequence  of 
which  she  lost  her  neutral  character ;  and  the  change  of  property  pro- 
duced by  the  sentence  of  condemnation  is  a  consequence  of  the  mat- 
ter decided,  that  she  was,  in  effect,  enemy-property.  Can 
[  *  439  ]  the  parties  to  that  sentence  be  bound  by  so  much  of  *  it  as 
works  a  loss  of  the  property,  because  it  was  declared  to  be 
enemy-property,  and  yet  be  left  free  to  litigate  anew  in  some  other 
form,  the  very  point  decided  from  which  this  consequence  flowed  ? 
Or  upon  what  just  principle,  let  me  ask,  shall  a  party  to  a  suit,  who 
has  once  been  heard,  and  whose  rights  have  been  decided  by  a  com- 
petent tribunal,  be  permitted,  in  another  court  of  concurrent  jurisdio* 
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tion,  and,  in  a  different  form  of  action,  to  litigate  the  same  question, 
and  to  take  another  chance  for  obtaining  a  different  result  ?  I  con- 
fess I  am  strongly  inclined  to  think  that  the  case  of  Hughes  v.  Cor- 
nelius laid  a  strong  foundation  for  the  doctrine  which  was  built  upon 
it,  and  which  for  many  years  past  has  been  established  law  in  Eng- 
land. This  opinion  is  given  with  the  more  confidence,  when  I  find 
it  sanctioned  by  the  positive  declarations  of  distinguished  law  cha- 
racters ;  men  who  are,  of  all  others,  the  best  able  to  testify  respecting 
the  course  of  decisions  upon  the  doctrine  I  am  examining,  and  the 
source  firom  which  it  sprung. 

In  the  case  of  Lothian  v.  Henderson,  3  Bos.  &  PulL  499,  Cham- 
bre,  J.,  speaking  upon  this  point,  says,  that  the  sentence  of  the  French 
court  was  in  that  case  condusive  against  the  daim  of  the  assured, 
^  agreeable  to  aU  the  decisions  upon  the  subject,  beginning  with  the 
case  of  Hughes  v,  Cornelius,  (confirmed  as  that  was  by  the  opinion 
of  Lord  Holt  in  two  subsequent  cases,)  and  pursuing  them  down  to 
the  present  period.  ^  It  is  true,"  he  observes,  ^<  that  in  Hughes  v.  Cor- 
nelius, the  question  upon  the  foreign  sentence  arose  in  an  action  of 
trover,  and  not  in  an  action  on  a  policy  of  assurance,  where  the  non- 
compliance with  a  warranty  of  neutrality  is  in  dispute.  But  firom 
that  period  to  the  present,  the  doctrine  there  laid  down  respecting  fo- 
reign sentences  has  been  considered  equally  applicable  to  questions 
of  VTanranty  in  actions  on  policies,  as  to  questions  of  property  in  ac- 
tions of  trover."  Le  Blanc,  J.,  says,  ^  that  these  sentences  are  admis- 
sible and  conclusive  evidence  of  the  fact  they  decide  it  seems  not  safe 
now  to  question ;  firom  the  time  of  Charles  IL  to  this  day,  they  have 
been  received  as  such,  without  being  questioned.  In  the  dis- 
cussion of  the  nature  of  such  evidence  before  this  *  house,  in  [  *440  ] 
1776,  it  seems  not  to  have  been  controverted ;  and  the  cases, 
I  may  say,  are  numberless,  and  the  property  immense,  which  have 
been  determined  on  the  conclusiveness  of  such  evidence,  in  many  of 
which  cases,  the  forms  in  which  they  came  before  the  courts  in  West- 
minster Hall  were  such  as  to  have  enabled  the  parties,  if  any  doubt 
had  been  entertained,  to  have  brought  the  question  before  a  higher 
tribunaL"  Lawrence,  J.,  also  speaking  of  the  legal  effect  of  a  foreign 
sentence  upon  this  point,  says,  <^  as  to  which,  after  the  continued  prac- 
tice which  has  taken  place  firom  the  earliest  period,  in  which,  in  ac- 
tions on  policies  of  insurance,  questions  have  arisen  on  warranties,  to 
admit  such  sentences  in  evidence,  not  only  as  conclusive  in  remj  but 
also  as  conclusive  of  the  several  matters  they  purport  to  decide  di- 
rectly, I  apprehend  it  is  now  too  late  to  examine  the  practice  of  ad- 
mitting them  to  the  extent  to  which  they  have  been  received,  suppos- 
ing that  practice  might,  upon  the  argument,  have  appeared  to  have 
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been  doubtful  at  first."  Booke,  J.,  Lord  Eldon,  and  Lord  Alvanley« 
all  concur  in  giving  the  same  testimony,  that  the  doctrine  under  con< 
sideration  had  been  established  for  a  long  period  of  years,  by  a  long 
series  of  adjudications  in  the  courts  of  Westminster  HalL 

I  cite  this  case  for  no  other  purpose  but  to  prove,  by  the  most  re- 
spectable testimony,  that  the  case  of  Hughes  v.  Cornelius,  decided  in 
the  reign  of  Charles  11.  had,  by  a  uniform  course  of  decisions  from  that 
time,  been  considered  as  warranting  the  rule  now  so  firmly  established 
in  England.  And  when  the  inquiry  is,  whether  the  application  of  the 
principle  laid  down  in  that  case  to  questions  arising  on  warranties  in 
actions  on  policies,  be  of  ancient  or  modern  date,  I  think  I  may  safely 
rely  upon  the  declarations  of  the  English  judges,  when  they  concur 
in  the  evidence  they  give  respecting  the  fact.  It  is  true  that  no  case 
was  cited  at  the  bar  recognizing  the  application  of  the  rule  to  ques- 
tions between  the  insurer  and  insured  prior  to  the  Revolution,  except 
that  of  Fernandez  v.  Da  Costa,  Park  Ins.  287,  which  I  admit  was  a 
Msi  Pritis  decision.  But  were  I  convinced  that  the  long  series  of 
decisions  upon  this  point,  from  the  time  of  Hughes  v.  Cornelius, 
spoken  of  by  the  judges  in  the  case  of  Lothian  v.  Henderson, 
[  •  441  ]  had  been  made  at  Nisi  Prius,  it  •  would  not,  in  my  mind, 
weaken  the  authority  of  the  doctrine.  It  would  prove  the 
sense  of  all  the  judges  of  England,  as  well  as  of  the  bar,  of  the  cor- 
rectness and  legal  validity  of  the  rule.  It  is  not  ixf  be  supposed  that 
if  a  doubt  had  existed  respecting  the  law  of  those  decisions,  the 
point  would  not  have  been  reserved  for  a  more  deliberate  examina- 
tion, before  some  of  the  courts  of  Westminster  HaU.  But  the  case 
of  Fernandez  v.  Da  Costa  receives  additional  weight,  when  it  is 
recollected  that  the  judge  who  decided  it  was  Lord  Mansfield,  and 
when,  upon  examining  it,  we  find  no  intimation  from  him  that  there 
was  any  novelty  at  that  day  in  the  doctrine.  To  this  strong  evidence 
of  the  antiquity  of  the  rule,  may  be  added  that  of  Judge  BuUer,  who, 
at  the  time  he  wrote  his  Nisi  Prius,  considered  it  as  then  established. 

That  the  doctrine  was  considered  as  perfectly  fixed  in  the  year 
1781,  is  plainly  to  be  inferred,  from  the  case  of  Bemaidi  v.  Motteux, 
2  DougL  574,  decided  in  that  year.  Lord  Mansfield  speaks  of  it  as 
he  would  of  any  other  well-established  principle  of  law,  declaring,  in 
general  terms,  that  the  sentence,  as  to  that  which  is  within  it,  is  con- 
clusive against  all  persons,  and  cannot  be  collaterally  controverted  in 
any  other  suit.  The  only  difficulty  in  that  case  was,  to  discover  the 
real  ground  upon  which  the  foreign  sentence  proceeded,  and  the  court 
in  that  and  many  subsequent  cases  laid  down  certain  principles  aux- 
iliary to  the  rule,  for  the  purpose  of  ascertaining  the  real  import  of 
the  sentence  in  relation  to  the  frtct  decided  as  between  the  insurer  and 
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insuiecL  For  if  the  sentence  did  not  proceed  upon  the  ground  of  the 
property  not  being  neutral,  it  of  course  concluded  nothing  against 
the  insured;  since  upon  no  other  ground  could  the  sentence  be  said 
to  falsify  the  warranty. 

It  was  admitted  by  the  counsel  for  the  insured,  that  as  between  him 
and  the  insurer,  the  sentence  is  primd  facie  evidence  of  a  non-com- 
pliance with  the  warranty.  But  if  they  are  right  in  their  arguments 
as  to  the  inconclusiveness  of  the  sentence,  I  would  ask  for  the  author- 
ity upon  which  the  sentence  can  be  considered  as  primd  far 
cie  evidence.  C5ertainly  no  case  was  referred  'to,  and  I  [  ^442  ] 
have  not  met  with  one  to  warrant  the  position.  If  we  look 
to  general  principles  applicable  to  domestic  judgment,  they  are  op- 
posed to  it.  We  have  seen  that  the  judgment  is  conclusive  between 
the  same  parties,  upon  the  same  matter  coming  incidentally  in  ques- 
tion. The  judgment  of  a  foreign  court  is  equally  conclusive,  except 
in  the  single  instance  where  the  party  claiming  the  benefit  of  it  ap- 
plies to  the  courts  in  England  to  enforce  it,  in  which  case  only  the 
judgment  is  primd  facie  evidence.  But  it  is  to  be  remarked,  that  in 
such  a  case,  the  judgment  is  no  more  conclusive  as  to  the  right  it  es- 
tablishes, than  as  to  the  fact  it  decides.  Now  it  is  admitted  that  the 
sentence  of  a  foreign  court  of  admiralty  is  conclusive  upon  the  right 
to  the  property  in  question ;  upon  what  principle,  then,  can  it  be  pri^ 
md  facie  evidence,  if  not  conclusive,  upon  the  facts  directly  decided. 
A  domestic  judgment  is  not  even  primd  facie  evidence  between  those 
not  parties  tp  it,  or  those  claiming  under  them,  and  that  would  clearly 
be  the  rule,  and  for  a  similar  reason  as  to  foreign  judgments.  K  be- 
tween the  same  parties,  the  former  is  conclusive  as  to  the  right  and 
as  to  the  facts  decided,  this  principle,  if  applied  at  all  to  foreign  sen- 
tences, which  it  certainly  is,  is  either  applicable  throughout,  upon  the 
ground  that  the  parties  are  the  same,  or  if  not  so,  then  by  analogy  to 
the  rule  applying  to  domestic  judgments,  the  sentence  cannot  be  evi- 
dence at  aU. 

Upon  the  whole,  I  am  clearly  of  opinion,  that  the  sentence  of  the 
court  of  admiralty  at  Barbadoes,  condemning  the  brig  Fame  and  her 
cargo  as  prize,  on  account  of  an  attempt  to  break  the  blockade  of 
Martinique,  is  conclusive  evidence  in  this  case  against  the  insured, 
to  falsify  his  warranty  of  neutrality. 

If  the  injustice  of  the  belligerent  powers,  and  of  their  courts,  should 
render  this  rule  oppressive  to  the  citizens  of  neutral  nations,  I  can 
only  say  with  the  judges  who  decided  the  case  of  Hughes  v.  Corne- 
liosilet  the  government  in  its  wisdom  adopt  the  proper  means  to 
remedy  the  mischief.  I  hold  the  rules  of  law,  when  once 
firmly  established,  to  be  beyond  the  control  *  of  those  who  [  *  443  ] 
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are  merely  to  pronounce  what  the  law  is,  and  if  from  any  ciicum- 
atance  it  has  become  impolitic,  in  a  national  point  of  view,  it  is  for 
the  nation  to  annul  or  to  modify  it.  Till  this  is  done^  by  the  com- 
petent authority,  I  consider  the  rule  to  be  inflexible.^ 

9  C.  126. 


Thb  United  States  v.  The  Schooner  Betsbt  and  Chablottbi 

and  her  Cargo. 

4   C.  443. 

The  district  covrts  have  admiralty  jurisdiction  of  all  seizores  made  on  waters  nayigablo  from 

the  sea,  by  vessels  of  ten  or  more  tons  bnrden. 

Appeal  from  a  decree  of  the  circuit  court  for  the  District  of  Co- 
lumbia, reversing  the  decree  made  by  the  district  court,  in  favor  of 
the  United  States,  upon  a  libel  to  enforce  a  forfeiture  of  these  vessels 
and  cargoes  for  breaches  of  the  act  of  February  28th,  1806,  (2  Stats, 
at  Large,  351.)  The  question  raised  in  this  court  was,  whether  the 
proceedings  should  not  have  been  according  to  the  course  of  the 
common  law. 

0 

C.  Lee,  for  the  claimants. 

Jones  and  Rodney,  attorney-general,  for  the  United  States. 

[  *452  ]  *  Marshall,  C.  J.  The  court  considers  the  law  as  com- 
pletely settled  by  the  case  of  The  Vengeance.  A  distinc- 
tion has  been  attempted  to  be  drawn  between  this  case  and  that, 
but  the  court  can  see  no  difference.  It  is  the  place  of  seizure,  and 
not  the  place  of  committing  the  offence,  which  decides  the  jurisdic- 
tion. 

It  has  been  said  the  word  << including"  means  moreover,  or  as  well 
as ;  but  if  this  was  the  meaning  of  the  legislature  it  was  a  very  em- 
barrassing mode  of  expressing  the  idea.     It  is  dear  that  congress 


1  Judges  Chase  and  LrvmasTON  dissented ;  and  Judge  Todd,  not  having  been 
present  at  the  ai^gument,  gave  no  opinion.  So  that  this  judgment  is  revened  by  tin 
opinbns  of  Mabshall,  C.  J.,  Gushing,  Washzngton,  and  Johnson,  Justioet. 
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meant  to  discriminate  between  seizures  on  waters  navigable  firom  the 
sea,  and  seizures  upon  land  or  upon  waters  not  navigable ;  and  to 
class  the  former  among  the  civil  causes  of  admiralty  and  maritime 
jurisdiction. 

The  only  doubt  which  could  arise  would  be  upon  the  clause  of  the 
constitution  respecting  the  trial  by  jury.  But  the  case  of  The  Ven- 
geance settles  that  point. 

The  sentence  of  the  circuit  court  was  reversed,  and  that  of  the  dis- 
tiict  court  aflSrmed* 

7  C.  112;  1  W.  9;  8  W.  891;  6  H.  441 ;  6  H.  844;  20  H.  296;  6  Wal.  766;  7  Wal.  624. 
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•Thb  United  States  v.  Weeks. 

6  C.  1. 

The  writ  of  error  in  this  case  was  dismissed  by  the  aAsent  of  the 
attorney-general,  it  having  been  issued  from  this  court  directly  to  the 
district  court  for  Maine  district ;  whereas  by  the  10th  section  of  the 
Judiciary  Act  of  1789,  voL  1,  p.  55,^  writs  of  error  lie  from  decisions 
in  that  court  to  the  circuit  court  of  Massachusetts  in  the  same  man- 
ner as  from  other  district  courts  to  their  respective  circuit  courts ; 
notwithstanding  that  the  district  court  of  Maine  has  all  the  original 
jurisdiction  of  a  circuit  court 


Chaslbs  Alexander  v.  The  Mayor  and  Ck>MM0NALTT  of  Alex- 
andria. 

6  C.  1. 

The  corporation  of  Alexandria  haa  power  to  tax  the  lands  of  non-residents,  lying  within 

the  corporate  limits. 
The  power  is  not  confined  to  half-acre  lots. 
But  the  tax  cannot  be  recovered  bj  motion,  if  the  non-resident  owner  has  other  property 

withfai  the  town. 

Error  to  the  circuit  court  for  the  District  of  Columbia.     The 
judgment  was  rendered  on  motion,  for  a  sum  of  money  assessed  on 

*  1  StatB.  at  Large,  77. 
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land  for  taxes.  The  material  facts  and  the  provisions  of  the  Statutes 
of  Virginia  on  which  the  case  tamed,  are  stated  in  the  opinion  of  the 
court 

C.  SimmSj  for  the  plaintiff 

Swawnj  for  the  defendants. 

*  Marshall,  C.  J.,  delivered  the  opinion  of  the  conrt,  as  [  *6  ] 
follows,  namely : 

In  the  proceedings  in  this  cause  two  eirors  are  assigned  by  the 
plaintiff. 

1st.  That  the  corporation  had  no  power  to  assess  the  tax  for  which 
the  judgment  was  rendered. 

2d.  That  the  judgment  is  irregular,  because  rendered  on 
motion. 

*  Both  these  points  are  to  be  decided  by  the  several  acts  [    *  7    ] 
of  the  legislature  of  Virginia  respecting  tiie  town  of  Alex- 
andria. 

In  support  of  the  first  it  is  contended, 

Ist.  That  the  corporation  has  no  power  to  tax  property  not  belong- 
ing to  an  inhabitant  of  the  town ;  and  Charles  Alexander  wsis  not  an 
inhabitant. 

2d.  That  the  property,  on  which  this  tax  was  assessed,  was  not 
within  the  corporation. 

The  words  of  the  act  of  1779,  which  is  the  first  act  shown  to  the 
court  that  confers  the  power  of  taxation,  are  these :  ^<  The  mayor, 
recorder,  aldermen  and  common  councilmen  shall  have  power  to 
erect  and  repair  work-houses,  houses  of  correction  and  prisons,  or 
other  public  buildings,  for  the  benefit  of  the  said  town ;  and  to  make 
by-laws  and  ordinances  for  the  regulation  and  good  government  of 
the  said  town;  provided  such  by-laws  or  ordinances  shall  not  be 
repugnant  to,  or  inconsistent  with,  the  laws  and  constitution  of  this 
commonwealth,  and  to  assess  the  inhabitants  for  the  charge  of  repair- 
ing the  streets  and  highways." 

For  the  plaintifi*,  it  is  contended,  that  the  power  of  taxation,  here 
given,  is,  in  terms,  confined  to  assessments  made  on  the  inhabitants. 
On  the  part  of  the  defendants  it  is  urged,  that  the  express  power 
to  assess  the  inhabitants,  is  for  the  sole  purpose  of  improving  their 
streets,  and  that  an  express  power  is  also  given  to  make  expensive 
establishments,  the  means  of  erecting  which  could  be  furnished  only 
by  taxes ;  that  the  power  to  make  by-laws  must  therefore  necessarily 
be  construed  to  involve  the  power  of  taxing,  at  least  for  these  objects. 

15* 


174  SUPREME  COURT  OF  THE  UNITED  STATES. 


Alexander  v.  Mayor  &c  of  Alexandria.    5  C. 


Without  deciding  this  questiony  as  depending  merely  on  the  origiua] 
law,  it  is  to  be  observed  that  acts  in  pari  materia  are  to  be  oonsfamed 
together  as  forming  one  act.  If  in  a  subsequent  clause  of 
[  *8  ]  the  same  act  provisions  are  introduced,  which  show  *the 
sense  in  which  the  legislature  employed  doubtful  phrases 
previously  used,  that  sense  is  to  be  adopted  in  construing  those 
phrases.  Ck>nsequently,  if  a.  subsequent  act  on  the  same  subject 
affords  complete  demonstration  of  the  legislative  sense  of  its  own 
language,  the  rule  which  has  been  stated,  requiring  that  the  subse* 
quent  should  be  incorporated  into  the  foregoing  act,  is  a  direction  to 
courts  in  expounding  the  provisions  of  the  law. 

The  act  of  the  16th  of  December,  1796,  contains  this  clause :  ^  It 
shall  and  may  be  lawful  for  the  mayor  and  commonalty  of  the  town 
of  Alexandria  to  recover,  of  and  from  all  and  every  person  or  persons 
holding  land  within  the  limits  of  the  said  town,  and  who  have  no 
other  property  within  the  said  town  on  which  the  taxes  or  assess- 
ments imposed  on  such  property  for  paving  the  streets  therein  can 
be  levied,  the  amount  of  such  taxes  or  assessments,  by  motion  in 
the  court  of  the  county  or  corporation  where  such  person  or  persons 
reside." 

This  clause  most  obviously  contemplates  a  full  right  to  assess 
taxes  on  property  lying  within  the  town  and  belonging  to  non-resi- 
dents ;  for  it  gives  a  right  to  recover  such  assessment  in  the  court  of 
any  county  or  corporation  in  which  the  owner  of  such  property  may 
reside.  It  is  either  a  legislative  exposition  of  a  power  formerly 
granted,  or  the  grant  of  a  new  power. 

If  the  words  of  the  enactingVlause  could  admit  of  doubt,  the  pro- 
viso would  remove  that  doubt.  It  is,  that  the  clause  which  has  been 
recited  should  not  <^  be  so  construed  as  to  empower  the  court  to  give 
judgment  against  any  person  or  persons,  residing  out  of  the  limits 
of  the  corporation  of  Alexandria,  and  owning  ground  therein,  having 
no  house  on  it,  where  the  service,  to  compensate  which  the  tax  or 
assessment  has  been  or  may  be  imposed,  has  been  or  may  be  per- 
formed before  the  last  day  of  February,  1797 ;  but  for  the  collection 
of  such  tax  the  same  means  may  be  used  which  would  have  been 

lawful  before  the  passage  of  this  act" 
[    *  9    ]       *  This  proviso  shows,  as  clearly  as  words  can  show,  the 
sense  of  the  legislature  in  favor  of  taxing  the  land  of  non- 
residents. 

The  same  act  appears  to  the  court  to  remove  any  doubt,  which 
might  otherwise  exist,  respecting  the  second  branch  of  this  qu68« 
tion. 

Upon  a  critical  examination  of  the  act  of  the  13tb  of  December; 
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1796,  Uie  court  would  feel  much  difficulty  in  declaring  that  it  com* 
prehended  in  the  corporation  of  Alexandria  only  that  ground  which 
was  actually  divided  into  half-acre  lots,  and  the  court  would  be  the 
less  inclined  to  take  this  distinction,  because  no  inducement  for 
making  it  is  to  be  found  in  the  nature  of  the  thing,  or  could  have 
existed  with  the  legislature. 

The  preamble  states  the  lots,  represented  as  contiguous  to  the 
town  of  Alexandria,  to  have  been  laid  off  by  the  proprietors,  in  lots 
of  half  an  acre  each,  within  certain  limits  which  are  described  by 
the  law.  The  enacting  clause  drops  the  quantity  of  which  a  lot  is 
to  consist,  and  declares  that  every  lot,  or  part  of  a  lot,  within  the 
limits  described,  which  had  been  or  should  be  improved,  should  be 
made  part  of  the  town  of  Alexandria.  The  act  of  1798  annexes  to 
the  town  all  the  unimproved  lots  within  those  limits.  The  case  finds 
tiiat  the  property  on  which  the  tax  for  which  the  judgment  is  rendered 
was  imposed,  is  within  those  limits,  and  was  laid  ofi*  as  part  of  the 
town  in  squares  of  two  acres,  but  these  squares  were  not  actually 
subdivided  into  half-acre  lots. 

The  term  half-acre,  used  in  the  preamble  of  the  act  of  1796,  is  a 
description  of  a  circumstance  probably  contained  in  the  representa- 
tion on  which  the  law  was  founded.  But  it  is  impossible  to  con- 
sider that  part  of  the  represeiltation  as  material  to  the  law.  If  the 
squares  were  regularly  Icdd  out,  the  subdivisions  of  those  squares 
were  unimportant,  for  that  subdivision  would  always  depend  on  the 
caprice  of  purchasers  and  sellers.  Lots  and  parts  of  lots 
might  *be  separated,  or  annexed  to  each  other,  at  wilL  The  [  *  10  ] 
enacting  clause,  therefore,  of  the  first  act,  comprehends  every 
lot,  or  part  of  a  lot,  within  the  described  limits,  which  had  been  or 
should  be  improved;  and  the  enacting  clause  of  the  act  of  1798 
comprehends  every  lot  within  those  limits.  That  a  square  compre- 
hended in  those  limits,  laid  off  as  part  of  the  town,  and  containing 
precisely  four  half-acre  lots,  should  be  considered  as  excluded  firom 
the  town,  and  not  liable  to  taxation  for  the  improvement  of  the 
streets,  for  the  single  reason  that  the  proprietor  had  not  marked 
thereon  the  lines  of  subdivision,  would  not  be  readily  conceded. 

Butif  a  doubt  respecting  the  sense  of  the  legislature  could  otherwise 
be  entertained,  that  doubt  is  removed  by  the  act  of  the  16th  of 
December,  1796,  already  recited,  which  particularly  respects  the 
power  of  taxation,  and  gives  the  remedy  by  motion. 

That  act  drops  the  term  ^lot,"  and  uses  the  term  <4and."  It 
auth(»izes  the  corporation  to  recover  by  motion  against  any  person 
^holding  land  within  the  limits  of  the  town"  '^  the  taxes  or  assess* 
meats  imposed  thereon."     The  proviso,  which  has  been  also  redtedt 
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uses  the  term  "  ground,"  and  considers  every  person  owning  ground 
within  those  limits  as  liable  to  be  taxed.  The  3d  section  of  the 
same  act  declares,  "  that  when  the  proprietor  of  any  lot  or  ground 
within  the  said  town  shall  fail  to  fill  up  any  pond  of  water,  or 
remove  any  nuisance,"  as  directed  by  the  corporation,  the  mayor  and 
commonalty  may  exercise  corporate  powers  in  the  case.  If  the 
squares  in  question  do  not  consist  of  lots,  because  the  subdivisions 
have  not  been  actually  marked,  yet  they  consist  of  land,  they  consist 
of  ground,  and  being  within  the  limits  of  the  town,  they  are,  in  the 
opinion  of  the  court,  within  the  corporation,  and  subject  to  tax- 
ation. 

But  the  remedy  in  the  actusd  case  is  not  by  motion.  The  act 
affording  this  remedy  gives  it  only  in  a  specified  case.  It  is  given 
only  in  the  case  of  "  a  person  or  persons  holding  land  within 
[  •  11  J  the  limits  of  *the  said  town,  and  who  have  no  other  property 
within  the  said  town."  This  is  not,  as  has  been  said,  a 
direction  to  the  officer  of  the  corporation,  but  is  a  description  of  the 
precise  case,  in  which  alone,  the  remedy  by  motion  is  allowed.  It 
being  found  that  Charles  Alexander  had  property  in  the  town  from 
which  the  officer  could  have  levied  the  tax  assessed  on  him,  a  motion 
for  that  tax  was  not  sustainable.  K  the  corporation  did  not  choose 
to  risk  levying  the  tax  by  seizure,  they  might  have  instituted  a  suit 
to  determine  their  right. 

This  Court  is  unanimously  of  opinion,  that  the  circuit  court  erred 
in  giving  judgment  for  the  plaintiff  on  motion,  and  therefore  directs 
that  the  said  judgment  be  reversed  and  annulled. 


Henderson  v.  Moorb. 
5  C.  u. 

■ 

Refusal  of  a  new  trial  cannot  be  assigned  as  error. 

An  acknowledgment  that  payment  of  a  less  sum  than  that  secured  by  a  bond,  is  in  full 

satisfaction  of  all  claims,  is  eyidence  that  only  that  balance  remained  due,  in  consequence 

of  prior  payments. 

Error  to  the  circuit  court  for  the  District  of  Columbieu  The  action 
was  debt  on  bond.  Two  errors  were  assigned.  The  first  was,  that 
the  court  instructed  the  jury  that  evidence  of  an  acknowledgment 
by  the  obligee,  that  a  sum,  less  than  amount  of  the  bond,  wa9 
received  in  full  of  all  his  claims,  would  warrant  a  finding  that  the 
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whole  amount  due  on  the  bond  had  been  paid.     The  second  was 
the  refusal  to  grant  a  new  trial. 

•  Marshall,  C.  J.,  delivered  the  opinion  of  the  court         [  *  12  1 
That  there  was  no  error  in  the  opinion  of  the  court  below. 
A  part  of  the  money  due  on  the  bond  *  might  have  been  [  •  13  ] 
paid  before ;  and  such  an  acknowledgment,  upon  receipt  of 
a  sum  smaller  than  the  amount  of  the  condition  of  the  bond,  was 
good  evidence  upon  the  plea  of  payment 

Judgment  affirmed^  with  costs. 

9  W.  576;  1  P.  166;  5 H.  215;  7  H.  186;  1  WaL  592;  8  Wal.  97;  7  Wal.  499. 


Cooke  and  others  v,  Woodrow* 

5  C.  13. 

Doe  diligence  to  find  a  aubscribing  witness  most  be  shown,  before  eyidence  of  his  hand- 
writing is  admitted. 

Error  to  the  circuit  court  for  the  District  of  Columbia.  In  the 
course  of  the  trial,  a  writing  purporting  to  be  signed  in  presence  of 
a  subscribing  witness,  was  offered  in  evidence.  It  appeared  that  the 
subscribing  witness  had  upwards  of  a  year  ago  left  the  District  of 
Columbia,  and  that  before  he  left  the  said  district  he  declared  that 
he  should  go  to  the  northward,  that  is  to  say,  to  Philadelphia  or 
New  York,  and  said  he  had  a  wife  in  New  York.  That  the  said 
subscribing  witness  went  from  the  said  district  to  Norfolk,  and  that 
when  he  got  there,  he  declared  that  he  should  go  on  further  to 
the  south,  but  where  was  not  known,  and  that  he  has  not  been  heard 
of  by  the  witness  for  the  last  twelve  months.  It  appeared  that  a 
subpoena  had  been  issued  in  this  case,  for  the  said  subscribing  wit- 
ness, directed  to  the  marshsd  of  the  District  of  Columbia,  but  he 
could  not  be  found  in  the  said  district,  by  the  said  marshsd.  The 
plaintiff  then  offered  to  prove  the  handwriting  of  the  subscribing 
witness  to  the  said  writing,  but  the  court  refused  to  permit  the  plain- 
ti£E3  to  produce  evidence  of  the  handwriting  of  the  said  subscribing 
witness,  and  refused  to  permit  the  plaintiffs  to  prove  the  handwriting 
of  John  Withers,  the  person  by  whom  the  paper  purported  to  be 
aigned,  otherwise  than  by  the  testimony  of  the  said  *  sub- 
witness  ;  to  which  refusal  the  plaintiffs  excepted."     [  *  14  ] 
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C  Simmsy  for  plaintifib  in  eiror. 

• 

Marshall,  C.  J.,  after  stating  the  case  as  it  appeared  in  the  bill 
of  exceptions^  observed  — 

That  the  court  had  some  difficulty  upon  the  point.  The  general 
rule  of  evidence  is,  that  the  best  evidence  must  be  produced  v^Mch 
the  nature  of  the  case  admits,  and  which  is  in  the  power  of  the  party. 
In  consequence  of  that  rule,  the  testimony  of  the  subscribing  wit- 
ness must  be  had  if  possible.  Hut  if  it  appear  that  the  testimony 
of  the  subscribing  witness  cannot  be  had,  the  next  best  evidence  is 
proof  of  his  handwriting.  In  the  present  ceise  it  does  not  appear  to 
the  court,  that  the  testimony  of  the  subscribing  witness  could  not 
have  been  obtained,  if  proper  diligence  had  been  used  for  that  pur- 
pose. It  does  not  appear  that  the  witness  had  ever  left  Norfolk.  It 
is  not  stated,  that  any  inquiry  concerning  him  had  been  made  there. 
If  such  inquiry  had  been  made,  and  he  could  not  be  found,  evi- 
dence of  his  handwriting  might  have  been  permitted  But 
[  *  15  ]  *as  the  case  appears  in  the  bill  of  exceptions,  the  court 
below  has  not  erred* 

Judgment  affirmed^  with  costs. 

9  W.  227;  8  P.  88;  16  P.  827;  4  Wal.  168. 


Mandbvillb  and  Jamesson  t;.  Wilson. 

5  C.  15. 

The  exception  of  merchants'  accoants,  in  the  Sfeatate  of  Limitations  of  YiTginta»  applies  to 

actions  of  assampsit  as  well  as  acoonnt 
An  account  dosed  by  the  cessation  of  dealings  is  not  an  acconnt  stated. 
It  is  not  necessary  that  any  item  shoald  come  within  the  five  yean. 

Error  to  the  circuit  court  for  the  District  of  Columbia,  in  an  ac- 
tion of  assumpsit  for  goods  sold  and  delivered,  and  for  the  hire  of  a 
slave.  The  defendants  pleaded  the  general  issue  and  the  statute  of 
limitations.  To  the  latter  plea,  the  plaintiff  replied,  that  the  causes 
of  aeti6n  concerned  the  trade  of  mer(;handise,  and  became  payable  on 
an  account  current  between  the  parties  as  merchants.  The  defend- 
ants rejoined  that  in  January,  1799,  their  partnership  was  dissolved, 
and  public  notice  thereof  given ;  that  the  plaintiff  had  notice  thereof, 
and  since  that'  time  there  have  been  no  dealings  and  no  accounts 
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between  the  parties.  The  plaintiff  surrejoined  that  ihe  causes  of 
action  accrued  before  the  said  dissolution.  The  defendants  demurred| 
and  judgment  was  given  for  the  plaintiiE 

YaumgSy  for  the  plaintifis  in  error. 

£i  X  Lee^  for  the  defendant  in  error. 

*  Marshall,  C.  J.,  deUvered  the  opinion  of  the  court         [  *  18  ] 
That  the  exception  in  the  statute  applied  to  actions  of  as- 
sumpait,  as  well  as  to  actions  of  account     That  it  extended  to  all 
accounts  current  which  concern  the  trade  of  merchandise  between  mer- 
chant  and  mercheuit    That  an  account  closed  by  the  cessa- 
tion of  dealings  between  the  parties  is  not  an  account*  stated,  [  *  19  ] 
and  that  it  is  not  necessary  that  any  of  the  items  should  come 
within  the  five  years.    That  the  replication  was  good,  and  not  repug- 
nant to  the  declaration ;  and  that  the  rejoinder  was  bad. 

Judgment  affirmed^  with  costs* 

5C.351;  9  W.  676i  6  P.  151. 


Fairfax's  Executor  v.  Ann  Fairfax* 

5  C.  19.  V 

Upon  the  issae  of  plene  administravit,  the  jury  miist  find  specially,  the  amonnt  of  assets  in  the 
hands  of  the  exccntor,  otherwise  the  coart  cannot  render  judgment  upon  the  verdict. 

If  the  defendant  below  marries  after  the  Judgment,  and  before  the  service  of  the  writ  of 
error,  the  service  of  the  citation  upon  the  husband  is  sufficient. 

Error  to  the  circuit  court  for  the  District  of  Columbia,  in  an 
action  of  assumpsit  brought  by  the  defendant  in  error  against  the 
plaintiff  in  error,  as  executor. 

Upon  the  issues  of  non  assumpsit  and  plene  administravit^  the  jury 
found  a  general  verdict,  which  was  recorded  in  this  form  :  "  We  of 
the  jury  find  the  issues  for  the  plaintiff,  and  assess  the  damages  to 
two  hundred  and  twenty  dollars  and  ninety-five  cents."  Upon  which 
verdict  the  court  gave  judgment  against  the  defendant  de  bonis  prO" 
priisj  for  the  damages  and  costs. 

The  error  relied  upon  by  the  plaintiff  in  error  was,  that  the  jury 
had  not  found  the  amount  of  assets  in  his  hands  to  be  administered* 
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Swamij  for  plaintiff  in  error. 

E*  X  Lee^  for  defendant  in  error. 

[  *  20  ]      *  Marshall,  C.  J.,  delivered  the  opinion  of  the  court  to 

the  following  effect : 
[  •  21  ]       •  The  verdict  ought  to  have  found  the  amount  of  the  as- 
sets in  the  hands  of  the  defendant  to  be  administered. 

The  cases  cited  to  show  that  the  judgment  must  be  for  the  whole 
sum,  if  the  verdict  find  any  assets,  have  been  overruled.  This  is  de- 
clared by  Lord  Mansfield,  in  a  case  cited  in  Gwillim's  edition  of  Bac 
Abr.  and  the  law  is  now  well  understood  to  be,  that  the  executor  is 
only  liable  for  the  amount  of  assets  found  by  the  jury.  In  Virginia 
the  law  has  been  so  settled.  The  case  cited  from  2  Wash.  Bep.  301, 
Booth's  Executors  v.  Armstrong,  is  precisely  in  point.  The  counsel 
for  the  defendant  in  error  attempted  to  show  a  distinction  arising 
from  the  difference  of  form  in  which  the  verdicts  were  rendered.  But 
the  two  verdicts  appear  to  the  court  to  be  precisely  alike  in  substance. 

The  defendant  in  error  relies  on  the  form  of  the  issue.  She  con- 
tends that  as  the  replication  alleges  that  the  defendant  has  assets 
more  than  sufficient  to  satisfy  the  debt,  the  finding  of  that  issue  for 
the  plaintiff  below,  is  in  effect  finding  that  the  defendant  has  assets 
more  than  sufficient  to  satisfy  the  debt ;  and  if  so,  it  is  wholy  imma- 
terial what  the  real  amount  of  assets  is.  But  if  this  were  tiie  issue, 
and  the  demand  were  $500,  if  the  jury  should  find  that  the  defend- 
ant had  assets  to  the  amount  of  $499,  the  judgment  must  be  for  the 
defendant 

But  the  law  is  not  so.  An  executor  is  liable  for  the  amount  of 
assets  in  his  hands,  and  not  more. 

The  issue  really  is,  whether  the  defendant  has  any,  and  what 
amount  of  assets  in  his  hands. 

Judgment  reversed^ 

8W.  675;  14  P.   166. 


1 E.  J.  Lee  liad  previously  mored  this  court  to  quash  the  writ  of  error,  because  the 
citation  was  not  served  on  Ann  Fairfax,  the  defendant  in  error ;  but  on  her  husband 
Charles  L  Gatlett,  with  whom  she  had  intermarried  since  the  judgment  below. 

But  the  court  overruled  the  motion,  saying. 

That  the  act  of  Congress,  vol.  1,  p.  62,  s.  22,  (1  Stats,  at  Lai^,  14,)  does  not  desig- 
nate the  person  upon  whom  the  citation  shall  be  served,  but  only  directs  that  the 
adverse  party  shall  have  at  least  thirty  days*  notice. 

The  citation  served  on  the  husband  is  well.    The  service  is  sufficient. 
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*  ATKeen  V.  Delanct's  Lessee.  [  *  ^^  ] 

5  C.  22. 

In  constraing  a  statute  of  a  State  oonoeming  lands,  this  conrt  adopts  the  oonstniction  settled 

in  the  state  oooits,  though  not  in  aooordanoe  with  its  own  opinion. 
A  judge  of  the  supreme  conrt  of  Pennsylvania,  is  competent  to  take  an  acknowledgment  of 

a  deed  of  lands  under  the  statute  of  1715  of  that  State. 
If  the  deed  oonyey  lands  in  two  counties,  recording  it  in  one  of  them,  is  sufficient  under  that 

statute. 

Error  to  the  circuit  court  of  the  United  States  for  the  district  of 
Pennsylvania,  in  an  action  of  ejectment  The  question  upon  the 
record  was,  whether  an  exemplified  copy  of  a  deed  of  lands,  lying  in 
two  counties,  acknowledged  before  one  of  the  justices  of  the  supreme 
court  of  Pennsylvania,  and  recorded  in  one  of  those  counties,  was 
lightly  admitted  in  evidence  concerning  the  title  to  the  lands  in  the 
county  where  the  deed  was  not  recorded ;  and  this  depended  upon 
the  question  whether  the  deed  was  duly  acknowledged  and  recorded. 

Rodneyy  (attorney-general,)  and  higersoU^  for  the  plaintiff 

Lewis^  for  the  defendant. 

*  Marshall,  C.  J.,  delivered  the  opinion  of  the  court,  as  [  *  31  ] 
follows,  namely : 

This  case  depends  entirely  on  the  acts  of  the  legislature  of  Penn- 
sylvania, respecting  the  registering  of  deeds. 

The  law  of  Pennsylvania,  on  this  subject,  had  varied  at  differeni 
times ;  but  as  it  stood  in  1715,  when  the  act  passed  which  must  de- 
cide this  controversy,  the  recording  of  a .  deed  w^s  not  necessary  to 
its  validity ;  but  deeds  might  be  enrolled,  and  an  exemplification  was 
testimony  in  all  courts. 

The  act  of  1715  established  an  office  of  record  in  *  each  [  *  32  "j 
county  in  which  deeds  were  to  be  recorded,  and  declared 
an  exemplification  from  the  record  to  be  as  good  evidence  as  the  ori- 
ginal    This  act,  however,  does  not  make  the  recording  of  a  deed 
essential  to  its  validity. 

To  entitle  a  deed  to  be  recorded,  the  act  requires  that  it  shall  be 
acknowledged  or  proved  "  before  one  of  the  justices  of  the  peace  of 
the  proper  county  or  city  where  the  lands  lie." 

In  this  case  the  lands  lie  in  different  counties ;  and  the  deed  was 

VOL.  II.  16 
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acknowledged  before  John  Lawrence,  one  of  the  justices  of  the  sa« 
preme  court  of  Pennsylvania ;  and  was  recorded  in  the  office  for  the  city 
and  county  of  Philadelphia,  in  which  a  part  of  the  lands  lie.  The  land, 
however,  for  which  this  suit  was  brought,  lies  in  a  different  county. 

The  first  question  which  presents  itself  in  this  cause  is,  was  this 
deed  properly  proved  ? 

Were  this  act  of  1715  now,  for  the  first  time,  to  be  construed,  the 
opinion  of  this  court  would  certainly  be,  that  the  deed  was  not  regularly 
proved,  A  justice  of  the  supreme  court  would  not  be  deemed  a  jus- 
tice of  the  county,  and  the  decision  would  be,  that  the  deed  was  not 
properly  proved,  and  therefore  not  legally  recorded 

But,  in  construing  the  statutes  of  a  State,  on  which  land  titles  de- 
pend, infinite  mischief  would  ensue,  should  this  court  observe  a  dif- 
ferent rule  firom  that  which  has  been  long  established  in  the  State ; 
and  in  this  case,  the  court  cannot  doubt  that  the  courts  of  Pennsyl- 
vania consider  a  justice  of  the  supreme  court  as  within  the  descrip- 
tion of  the  act. 

It  is  of  some  weight  that  this  deed  was  acknowledged  by  the  chief 
justice,  who  certainly  must  have  been  acquainted  with  the  construc- 
tion given  to  the  act,  and  that  the  acknowledgment  was  taken  be- 
fore another  judge  of  the  supreme  court  It  is  also  recol- 
[  •  33  ]  lected  *  that  the  gentlemen  of  the  bar,  who  supported  the 
conveyance,  spoke  positively  as  to  the  universal  understand- 
ing of  the  State,  on  this  point,  and  that  those  who  controverted  the 
usage  on  other  points,  did  not  controvert  it  on  this.  But  what  is 
decisive  with  the  court  is,  that  the  judge  who  presides  in  the  circuit 
court  for  the  district  of  Pennsylvania,  reports  to  us  that  this  construc- 
tion was  universally  received. 

On  this  evidence  the  court  yields  the  construction  which  would 
be  put  on  the  words  of  the  act,  to  that  which  the  courts  of  the  State 
have  put  on  it,  and  on  which  many  titles  may  probably  depend. 

The  next  question  is,  was  this  deed  recorded  in  such  an  office  as 
to  make  the  exemplification  evidence  ? 

Without  reviewing  all  the  arguments  which  have  been  urged  firom 
the  bar,  or  all  the  sections  of  the  act,  it  may  be  sufficient  to  observe, 
that  this  court  is  satisfied  that,  where  a  single  tract  of  lemd  is  con- 
veyed, the  law  requires  the  deed  to  be  recorded  in  the  office  of  the 
county  in  which  the  land  lies ;  but  if  several  tracts  be  conveyed,  it 
appears  to  this  court  that  neither  the  letter  nor  the  spirit  of  the  act 
requires  that  the  deed  should  be  recorded  in  each  county. 

It  is  material  in  the  construction  of  this  act,  that  the  validity  of 
the  deed  is  not  affected  by  omitting  to  record  it  Though  not  re- 
corded, it  is  still  binding  to  every  intent  and  purpose  whatsoever. 


FEBRUARY   TERM,  1809.  18S 

^>— ^— i^-i^— »»^— i»^^^  I  ■  II 1 1  -  —^^ 

Tucker  v.  Ozley.    5.  C. 

The  only  legal  effect  produced  by  lecoiding  it  is  its  preservation,  by 
making  a  copy  equal  to  tiie  originaL  The  principal  motive,  then, 
for  requiring  that  it  should  be  proved  before  a  justice  of  the  particu- 
lar county  in  which  the  land  lies,  and  recorded  in  that  county,  is  that 
which  has  been  eissigned  at  the  bar.  It  is  the  additional  security 
given  by  those  provisions,  that  a  deed,  never  executed,  might  not  be 
imposed  on  the  recorder.  This  object  is  as  completely  obtained  by 
placing  the  deed  on  the  records  of  that  county  in  which 
**  one  of  the  tracts  of  land  lies,  as  it  could  be  if  the  deed  con-  [  *  34  ] 
veyed  no  other  tract  The  verity  of  the  deed  is  as  com- 
pletely secured  in  the  one  case  as  in  the  other. 

It  appears  to  the  court  also  to  be  within  the  letter  of  the  law.  This 
deed  was  imquestionably  properly  admitted  to  record  in  the  office  of 
the  city  and  county  of  Philadelphia.  It  conveyed  lands  lying  within 
that  city  and  county,  and  on  any  construction  of  the  act,  might  be 
there  recorded.  The  act  then  proceeds  to  say,  <<  that  the  copies  of 
all  deeds,  so  enrolled,  shall  be  allowed  in  all  courts  where  produced, 
and  are  hereby  declared  and  enacted  to  be  as  good  evidence,  and  as 
valid  and  effectual  in  law,  as  the  original  deeds  themselves." 

The  whole  deed,  then,  is  evidence  by  the  letter  of  the  act  The 
whole  is  a  copy  from  the  record.  If  the  validity  of  the  conveyance 
depended  on  its  being  recorded  in  the  county  where  the  land  lies, 
then  a  deed  might  be  good  as  to  one  tract,  and  bad  as  to  another.  But 
the  deed  is  valid,  though  not  recorded ;  and  the  question  is,  wheth^ 
the  copy  is  evidence  as  to  every  thing  it  contains.  The  execution  of 
the  deed  is  one  entire  thing,  apd  is  proved  so  as  to  admit  the  instru- 
ment to  record.  The  copy,  if  true  in  part,  is  true  in  the  whole ;  and 
if  evidence  in  part,  must,  under  the  act,  and  on  the  general  principle 
that  it  is  the  copy  of  a  record,  be  evidence  in  the  whole. 

There  is  no  error  in  the  judgment  of  the  circuit  court ;  and  it  is 
affirmed  with  costs. 

12  W.  153 ;  6  P.  291,  691 ;  4  H.  87 ;  14  H.  488. 


John  and  Jambs   Tuoker  v.   Oxlby,  Assignee  of  T.   MooREy  a 

Bankrupt 

5  C.  84. 

Under  the  Baoknipt  Act,  (2  Stats,  at  Large,  19,)  a  debt  due  from  a  Ann,  of  which  the  bank* 
nipt  was  a  member,  dissolTed  before  the  bankruptcy,  may  be  set  off  agamst  a  debt  duo  W 
tfate  bankrapt  alone,  in  an  action  by  his  assignee. 
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Error  to  the  circuit  court  for  the  District  of  Colombia. 
The  material  facts  are  stated  in  the  opinion  of  the  court 

(7.  Simms^  for  the  plaintiiE 

JaneSy  for  the  defendant. 

[  *  39  ]  *  Marshall,  C.  J.,  delivered  the  opinion  of  the  court,  as 
follows : 

In  this  case  the  plaintifis  in  error,  who  were  defendants  in  the  cir- 
cuit court,  claimed  to  set  off  against  a  debt  due  from  them  to  Tho- 
mas Moore,  the  bankrupt,  a  debt  previously  due  to  them  from  the 
fibrm  of  H.  and  T.  Moore,  which  firm  was  dissolved,  and  the  partner- 
ship fund  had  passed  to  T.  Moore.  This  of&et  was  not  allowed ; 
and  its  rejection  is  the  error  alleged  in  the  proceedings  of  the  circuit 
court. 

At  law,  independent  of  the  statute  of  bankruptcy,  the  court  is  of 
opinion  that  this  discount  could  not  have  been  made  in  a  suit  insti- 
tuted by  Thomas  Moore  against  the  Tuckers ;  and  if  the  words  of 
tiie  act  of  congress  allowing  set-off  in  the  case  of  mutual  debts  and 
credits  were  to  be  expounded  without  regard  to  the  provisions  of 
that  act  in  other  respects,  it  is  probable  they  would  not  be  ex- 
tended beyond  that  technical  operation  to  which  has  been 
[  *  40  ]  *  allowed  the  term  '<  mutual  debts,"  in  ordinary  cases.  But 
the  bankrupt  law  changes  essentially  the  relative  situation 
of  the  parties ;  and  the  provisions  making  that  change  are  thought, 
by  a  majority  of  the  court,  to  have  a  material  influence  on  the  words 
of  the  42d  section  of  the  act,  which  provide  for  the  case  of  mutual 
debts  and  credits. 

It  Ib  the  opinion  of  the  court  that  this  is  a  debt,  which  might  have 
been  proved  under  the  6th  section  of  the  act  It  is  a  debt,  which,  by 
a  suit  against  both  the  partners,  might  have  been  recovered  against 
either  of  them,  and  either  might  have  been  compelled  to  pay  the 
whole.  Although  due  from  the  company,  yet  it  is  also  due  frx>m 
each  member  of  the  company ;  and  the  claim  of  the  creditor  for  its 
satisfaction  extended,  previous  to  the  act  of  bankruptcy,  to  the  whole 
property  of  each  member  of  the  firm,  as  well  as  to  the  joint  property 
of  the  firm.  It  would  be  certainly  impairing  that  claim  to  apply,  by 
the  operation  of  law,  the.  whole  particular  fund  to  other  creditors, 
who,  at  the  time  of  the  bankruptcy,  had  not  a  better  legal  claim  on 
that  fiind  than  the  Tuckers,  without  allowing  them  to  participate  in 
it  The  court,  therefore,  would  be  much  inclined  to  consider  the 
creditors  of  the  partnership  as  having  a  right,  under  the  general  de« 
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Bcription  of  creditors  of  the  bankrupt,  to  prove  their  debts  before  ihe 
oommiasioners.  But  all  doubt  on  this  subject  seems  to  be  removed 
by  the  proviso  to  the  34th  section.  That  section  declares,  that  the 
bankrupt  shall  be  discharged  from  all  debts  which  were  due  from 
him  at  the  date  of  the  bankruptcy,  and  all  which  were  or  might  have 
been  proved  under  the  said  commission,  "  Provided  that  no  such  dis- 
choi^  of  a  bankrupt  shall  release  or  discharge  any  person,  who  was 
a  partner  with  such  bankrupt  at  the  time  he  or  she  became  bankrupt, 
or  who  was  then  jointly  held  or  bound  with  such  bankrupt  for  the 
same  debt  or  debts,  from  which  such  bankrupt  was  discharged  as 
aforesaid." 

Thomas  Moore,  then,  is  discharged  from  the  debt  due  from  Henry 
and  Thomas  Moore  to  the  Tuckers ;  and  if  he  is  discharged 
therefrom,  it  would  seem  to  *  be  an  infraction  of  their  pre-  [  *  41  ] 
existing  rights  not  to  allow  them  a  share  of  his  property. 
It  is  deemed  by  the  court  material  in  the  construction  of  this  statute, 
that,  as  the  proviso  shows  the  joint  creditors  to  be  within  the  de- 
scription of  the  terms  of  creditors  of  the  bankrupt,  so  as  to  enable 
ihem  to  prove  their  debts  under  the  commission,  they  are  of  necessity 
comprehended  within  the  same  terms  in  those  sections  which  direct 
to  whom  the  dividends  are  to  be  made.  The  words  of  the  29th  and 
30th  sections  are  imperative.  They  command  the  commissioners  to 
divide  tihe  estate  of  the  bankrupt  among  such  of  his  creditors  as  shall 
have  made  due  proof  of  their  debts,  in  proportion  to  the  amount  of 
their  claims.  Consequentiy,  every  creditor  who  proves  his  debt  is 
entitied  to  a  dividend. 

But,  although  the  creditors  of  H.  and  T.  Moore  might  have  proved 
their  debt  before  the  commissioners,  and  have  received  a  dividend 
out  of  the  estate  of  the  bankrupt,  it  may  be  contended  that,  having 
failed  to  do  so,  they  are  not  entitled  to  set  off  their  whole  claim. 

The  42d  section  of  the  act  directs,  that  where  it  shall  appear  to 
the  commissioners  that  there  hath  been  mutual  credit  given  by  the 
bankrupt  and  any  other  person,  or  mutual  debts  between  them  at 
any  time  before  such  person  became  bankrupt,  the  assignee  or  as- 
signees of  the  estate  shaU  state  the  account  between  them,  and  one 
debt  may  be  set  off  against  the  other ;  and  what  shall  appear  to  be 
due  on  either  side,  on  the  balance  of  such  account,  after  such  set-off, 
and  no  more,  shall  be  claimed  or  paid  on  either  side  respectively. 

The  term  "  debt,**  as  used  in  this  section,  is  fairly  to  be  construed 
to  mean  any  debt  for  which  the  act  provides.  A  debt  which  may  be 
proved  before  the  commissioners,  and  to  the  owner  of  which  a  divi- 
dend must  be  paid,  is  a  debt  in  the  sense  of  the  term  as  used  in  thia 
section. 

16* 
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[  *  42  ]  *  Were  this  doubtful,  it  cannot  be  denied  that  the  ad- 
vantage given  by  the  section  is  redlpiocal,  and  in  any  case 
where  the  set-off  would  be  allowed,  if  the  balance  was  against  the 
bankrupt,  it  must  be  allowed  in  his  favor.  It  has  already  been  stated 
that  the  Tuckers  might  have  proved  their  claim  before  the  commis- 
sioners. Can  it  be  doubted  that  the  whole  of  the  debt  due  to  the 
bankrupt  would,  under  this  section,  have  been  deducted  from  that 
daim  ?  We  think  it  cannot  be  doubted.  Then,  the  terms  applying 
alike  to  each  party,  the  debt  due  to  the  Tuckers  must  be  set  off  from 
that  which  they  owe  the  bankrupt. 

If  the  '^  assignee  of  the  estate  ought  to  have  stated  the  account," 
and  have  only  claimed  the  balance,  his  omitting  so  to  do  cannot 
enlarge  his  rights;  he  can  only  recover  what  he  ought  to  have 
claimed. 

This,  which  seems  to  be  the  naked  law  of  the  case,  is  not  unrea- 
sonable. It  is  fair  to  conclude  that  the  Tuckers  forbore  to  recover 
the  money  due  to  them  from  H.  and  T.  Moore,  in  consideration  of 
their  dealings  with  T.  Moore,  after  he  traded  on  his  separate  account 

Thid  exposition  of  the  bankrupt  act  appears  to  the  court  to  con- 
form to  that  which  is  given  in  England.  As  the  bankrupt  law  of 
the  United  States,  so  far  as  respects  this  case,  is  almost,  if  not  com- 
pletely, copied  from  that  of  England,  the  decisions  which  have  been 
made  on  that  law  by  the  English  judges  may  be  considered  as  hav- 
ing been  adopted  with  the  text  they  expounded. 

In  England,  it  has  never  been  doubted  that  a  man,  having  a  claim 
on  two  persons,  might  become  a  petitioning  creditor  for  the  bank- 
ruptcy of  one  of  them.  Such  petitioning  creditor  has  always  been 
admitted  to  prove  his  debt  before  the  commissioners,  and  to  receive 
his  dividends,  in  proportion,  with  the  other  creditors.  He  is,  then,  in 
contemplation  of  the  act,  a  creditor  of  the  bankrupt ;  and, 
[  •  43  ]  consequently,  all  the  *  provisions  of  the  act  apply  to  him,  as 
to  other  creditors.  This  would  seem  to  prove  that,  under 
the  legal  operation  of  the  act,  a  creditor  of  a  firm,  of  which  the  bank- 
rupt was  one,  and  a  creditor  of  the  bankrupt  singly,  were  equally 
creditors  of  the  bankrupt,  in  contemplation  of  the  law,  and  were  con- 
strued to  come  equally  within  the  meaning  of  the  tcirm,  as  used  in 
the  act.  If  this  position  be  correct,  the  rules  which  we  find  laid  down 
by  the  chancellor,  for  marshalling  the  respective  funds,  are  to  be  con- 
sidered merely  as  equitable  restraints  on  the  legal  rights  of  partieS| 
obliging  them  to  exercise  those  rights  in  such  manner  as  not  to  do 
injustice  to  others.  This  is  the  peculiar  province  of  a  court  of  chan- 
cery. It  is  the  same,  in  principle,  with  the  common  case  of  marshal^ 
ing  assets,  where  specialty  creditors,  who  haveia  right  to  satisfaction 


FEBRUARY  TERM,  1809.  187 


Tacker  ».  Oxlej.    5  C. 


out  of  lands,  exhausts  the  personal  estate,  to  the  injury  of  simple  eoii» 
tract  creditors. 

It  is  undoubtedly  unjust  that  the  Tuckers,  having  a  claim  on  EL 
and  T.  Moore,  and  being  able  to  obtain  payment  firom  HL  Moore, 
should  satisfy  that  claim  entirely  out  of  the  separate  estate  of  T. 
Moore,  to  the  exclusion  of  other  creditors,  who  bad  no  resort  to 
Henry ;  and  it  is  probable  that  a  court  of  chancery  might  restrain 
this  use  of  his  legal  rights  within  equitable  limits.  But  suppose 
EL  Moore,  also,  to  be  a  bankrupt ;  or  to  be  insolvent,  and  unable  to 
pay  the  debt ;  would  it  not  be  equally  unjust  to  apply  the  estate  of 
each  individual  to  the  discharge  of  the  several  debts,  to  the  entire 
exclusion  of  their  joint  creditors,  who,  previous  to  their  bankruptcy, 
had  a  legal  and  equitable  right  to  satisfaction  out  of  the  sepamte 
estate  of  each  ? 

Mr.  Ck)oke  has  made  a  very  good  collection  of  the  decisions  in 
England  on  this  question.  It  will  be  found  that  a  creditor  of  the 
partnership  was  first  permitted  by  consent  to  prove  his  debt  before 
tiie  commissioners  of  the  individual  bankrupt,  and  to  receive  divi- 
dends from  the  separate  fiind.  It  was  afterwards  decided 
by  the  chancellor  that  he  had  a  right  *  so  to  do ;  and  in  con-  [  *  44  ] 
formity  with  this  decision  was  the  regular  course  of  the 
court,  until  the  year  1796.  Ihiring  this  time,  however,  the  chancel- 
lor, sitting  as  chancellor,  on  a  bill  suggesting  equitable  considera- 
tions for  restraining  the  order  he  had  made,  was  accustomed  to  en- 
join the  dividends  which  he  had  ordered,  sitting  in  bankruptcy.  This 
would  seem  to  prove  that,  at  law,  the  creditor  of  the  partnership  had 
a  right  to  his  dividends  from  the  separate  fund,  but  that  equity  would 
compel  him  first  to  exhaust  the  joint  fund. 

In  1796,  this  whole  subject  was  reviewed  in  the  case  Ex  parte 
Elton,  reported  in  3  Yes.  jun,  238.  This  case  has  been  considered 
as  overruling  former  decisions ;  but,  in  the  opinion  of  the  court,  it 
confirms  the  principle  already  stated.  After  stating  his  objecion  tot 
the  prevailing  practice,  because  each  order  carried  in  its  bosom  a 
suit  in  chancery,  the  chancellor  took  time  to  consider  the  subject ; 
and  finally  determined  that  the  petitioner  should  be  permitted  to 
prove  his  debt,  and  that  his  dividend  should  be  set  apart,  but  not 
paid  to  him  until  an  account  should  be  taken  of  the  joint  frmd 

It  is  perfectly  clear  that,  in  this  dase,  the  chancellor,  for  conve- 
nience, exercised,  at  the  same  time,  his  common  law  and  equitable 
jurisdiction.  In  conformity  with  the  uniform  exposition  of  the  act, 
he  permitted  the  partnership  creditor  to  prove  his  iebt  before  the 
conimissioners  of  the  bankrupt,  and  directed  the  dividend  to  be.aliot« 
ted  to  him  out  of  the  separate  fund  ;  and  then,  without  the  expense 
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of  a  bill,  exercising  his  equitable  powers,  he  suspended  the  payment 
of  this  dividend,  until  it  should  be  ascertained  how  much  of  it  a 
court  of  equity  would  permit  a  creditor  to  receive.  This  does  not 
negative,  but  affirms,  the  legal  right  of  a  partnership  creditor  to  come 
on  the  separate  fund. 

It  appears  also  to  be  admitted,  that  if  the  particular  creditors 
should  be  satisfied  without  exhausting  the  fund,  the  residue 
[  *  45  ]  might  be  paid  to  the  partnership  *  creditors.     This  seems  to 
admit  the  legal  right  of  those  creditors  to  prove  their  debts, 
and  to  receive  their  dividends.    It  is  equity,  not  law,  which  can  post- 
pone them. 

It  is  the  opinion  of  a  majority  of  the  court,  that  the  circuit  court 
erred  in  rendering  a  judgment  on  this  special  verdict  for  the  sum  of 
$143.33,  instead  of  the  sum  of  $16.63 ;  which  was  the  balance  after 
deducting  the  debt  due  firom  H.  &  T.  Moore  to  the  defendants  in  that 
court  It  is  therefore  considered  by  the  court,  that  the  said  judgment 
be  reversed  and  annulled ;  and  that  judgment  be  rendered  for  the 
plaintiffs  in  the  circuit  court  for  the  sum  of  $16.63,  and  the  costs  in 
the  circuit  court 

Judgment  reversed. 

16  P.  291 ;  8  H.  414. 


Young  v.  The  Bank  of  Alexandria. 

^       6  C.  45. 

The  act  incorporating  the  Bank  of  Alexandria  provided  that  in  snits  brought  by  the  bank, 
npon  notes  made  negotiable  therein,  an  issne  should  be  made  up,  and  a  trial  had  at  the 
return  term  of  the  writ.  The  i^pearanoe  day  in  Virginia  for  all  process  was  the  day  after 
the  tenn.  Held,  that  in  such  a  suit  the  conrt  below  might  rule  the  defendant  below  to  a 
trial  at  the  return  term. 

YoungSy  for  the  plaintiiE 

Simms  and  Swcmny  for  the  defendant 

f  •  49  ]      *  Marshall,  C.  J.,  delivered  the  opinion  of  the  court,  to 

the  following  effect : 

The  writ  being  returnable  to  the  court,  is  returnable  the  first  day 

of  the  court     It  was  known  to  the  legislature  of  Virginia,  that  the 

appearance  day  for  all  process  was  the  day  after  the  term.     When 
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Qierefore,  they  directed  that  a  trial  shotdd  be  had  at  the  return  term, 
ihey  must  have  intended  that  this  case  should  be  an  exception  to 
the  general  role. 

Judgment  affirmed. 

5  G.  49. 


Teaton  v.  The  Bank  of  Alexandria* 

5  C.  49. 

An  meoommodation  indonor  of  a  note  negotiable  in  the  Bank  of  Alexandria,  is  by  font 
of  the  act  of  incorporation,  liable  to  an  action  before  the  maker  has  been  sued,  and  though 
he  be  solyenL 

Error  to  the  circmt  conrt  for  the  District  of  Columbia.  The 
question,  and  the  material  facts,  are  stated  in  the  opinion  of  the 
court 

Yow^Sj  for  the  plaintiff. 

Swatmj  for  the  defendant 

*  Marshall,  C.  J.,  delivered  the  opinion  of  the  court  as  [  *  51  ] 
follows,  namely : 

The  question  in  this  case  is,  whether  the  indorser  of  a  note  nego- 
tiable in  the  Bank  of  Alexandria,  if  such  indorsement  be  for  accom- 
modation, may  be  sued  by  the  bank,  before  a  suit  shall  be  instituted 
against  the  maker,  if  the  maker  be  solvent 

In  Virginia,  the  indorser  of  a  promissory  note  was  not,  when  the 
town  of  'Alexandria  was  separated  from  that  State,  Uable  to  the 
holder  by  any  express  statute.  He  was  only  liable  under  the  implied 
contract  created  by  his  indorsement  This  implied  contract,  by  the 
general  understanding  of  the  country,  was,  that  he  would  pay  the 
debt,  if  by  due  diligence  it  could  not  be  obtained  from  the 
maker.  This  condition,  however,  was  not  expressed.  *  Yet  [  *  52  ] 
it  was  just,  because  it  was  consistent  with  general  usage, 
and,  therefore,  was  the  real  understanding  with  which  such  an  in- 
dorsement was  made  and  received. 

But  in  banks,  this  is  probably  not  the  usage ;  and  if  it  be  not| 
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flien  the  same  reason  does  not  exist  for  annexing  such  a  condition  to 
the  contract  created  by  indorsement.  If  banks  are  midarstood  to 
receive  notes  made  negotiable  with  them,  as  subject  to  the  law  which 
goyems  inland  bills  of  exchange,  then  it  would  seem  reasonable,  in 
the  case  of  notes  actually  negotiated  with  them,  to  imply,  from  the 
act  of  indorsement,  an  undertaking  conformable  to  that  usage.  If, 
then,  the  case  showed  that  such  was  the  usage  of  the  bank,  and 
such  the  understanding  under  which  notes  were  discounted,  this 
court  is  not  prepared  to  say  that  the  undertaking  created  by  the  in- 
dorsement would  not  be  so  fashioned  as  to  give  effect  to  the  real 
intention  of  the  parties. 

But  the  incorporating  act  removes  any  doubt  which  might  other- 
wise exist  on  this  point. 

The  20th  section  of  that  act  declares,  "  that  whenever  any  person 
or  persons  indebted  to  the  said  bank  on  bonds,  bills,  or  notes,  given 
or  indorsed  by  them,  with  an  express  consent,  in  writing,  that  they 
may  be  negotiable  at  the  said  bank,  and  shall  refase  or  neglect  to 
make  payment  at  the  time  the  same  may  become  due,  and  a  suit 
shall  thereupon  be  commenced,  &c.,  judgment  is  to  be  rendered  in  a 
summary  manner. 

A  person,  then,  may  become  indebted  to  the  bank  on  a  note  in- 
dorsed by  him,  as  well  as  on  a  note  made  by  him ;  and  the  question 
is,  when  does  he  become  indebted.  The  act  appears  to  answer  this 
question  in  the  succeeding  member  of  the  sentence.  The  words 
are,  ^  and  shall  refuse  or  neglect  to  make  payment  at  the  time  the 
same  may  become  due."  To  what  antecedent  does  the  word, 
"same"  refer?  Most  obviously  to  the  words  "bond,  bill, 
[  ♦  53  ]  or  note."  When  the  bond,  bill,  or  note  becomes  *  due,  the 
maker  or  indorser,  who  shall  refuse  or  neglect  to  make  pay- 
ment, is  within  the  description  of  the  act.  No  man  can  be  said  to 
refuse  or  neglect  to  make  payment,  before  the  money  is  demandable 
from  him,  and  till  then  no  action  can  be  brought  But  the  law  pro- 
ceeds to  say,  "and  a  suit  shall  thereupon  be  commenced."  The 
word  "  thereupon  "  must  refer  to  the  note,  or  to  the  circumstances 
previously  stated.  Give  it  the  one  meaning  or  the  other,  and  the 
law  obviously  contemplates  a  suit  against  the  maker  or  indorser,  on 
his  refusing  or  neglecting  to  pay  such  note,  when  it  shall  become 
due.  The  act  then  proceeds  to  say,  that,  when  this  suit  shall  be  so 
commenced,  the  court  shall  render  judgment  thereon  in  a  summary 
way. 

It  is  alleged  tiiat  the  preceding  part  of  the  section  is  all  recital,  and 
cannot,  therefore,  be  construed  to  give  a  right  to  sue,  where  that  right 
did  not  before  exist;  that  the  enacting  clause  gives  no  remedy  where 
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one  did  not  before  exist ;  but  substituteB  a  summary  mode  of  pro- 
ceeding, for  that  more  tedious  action  which  the  previous  laws  had 
given. 

It  is  trae  that  the  first  part  of  this  section  is  recital ;  but  it  describes 
the  precise  case  in  which  judgment  shall  be  rendered  in  a  summary 
way.  That  precise  case  is,  where  a  person  indebted,  by  making  or 
indorsing  a  note  negotiable  and  negotiated  in  the  bank,  shall  refuse 
or  neglect  to  make  payment  thereof,  when  such  note  shall  become 
due.  The  time  when  he  becomes  indebted  is  declared  to  bCj  when 
the  note  becomes  due. 

It  is  alleged  that  an  accommodation  indorsor  cannot  then  become 
indebted.  This  distinction  was  completely  overruled  in  the  case  of 
Violet  and  Patton.  The  consideration  moving  from  the  bank  to  the 
maker  of  the  note,  on  the  credit  of  the  indorsor,  charges  both  the 
maker  and  the  indorsor.  The  indorsor  is,  in  this  respect,  as  liable, 
both  in  reason  and  in  law,  to  the  claim  of  the  bank,  as  if  he  had 
placed  his  name  on  the  face  instead  of  the  back  of  the  note. 

JiidgmefU  affirmed^  with  costs. 

*  Johnson,  J.    Both  the  questions,^  argued  in  this  case  [  *  54  ] 
arise  out  of  the  act  of  Virginia  incorporating  the  Bank  of 
Alexandria. 

On  the  point  of  the  summary  jurisdiction,  I  concur  with  my 
brethren,  and  think  this  opinion  perfectly  consistent  with  the  de- 
cision, at  the  last  term,  relative  to  the  right  of  appeaL  I  remember 
that  my  opinion  in  that  case  was  founded  on  the  idea  that  the  pro* 
visions  of  that  act,  relative  to  the  summary  recovery  of  debts,  was 
entirely  a  judicial  regulation.  That  the  judicial  power  was  unalien- 
able from  the  sovereignty  of  a  country,  and  must  therefore,  in  all  its 
modifications,  remain  subject  to  the  will  of  succeeding  legislatures. 
That  it  was,  in  fietct,  a  subject  in  which  a  peculiar,  indefeasible  right 
could  not  be  vested  in  an  individual  I  thought  it,  therefore,  from  its 
nature,  unaffected  by  the  clause  of  the  act  of  acceptance  reserving  to 
the  bank  its  corporate  rights,  and  of  course  alBfected  by  the  law  which 
gives  an  appeal,  generally,  from  the  courts  of  this  district  to  the  su- 
preme court  above  a  certain  amount.  I  have  no  doubt  of  the  power 
of  congress  to  deprive  them  also  of  their  sunmiary  remedy ;  but  it 
has  not  yet  legislated  to  that  effect. 


^Thif  case  was  argaed  in  connection  with  that  of  Young  v.  The  Bank  of  Alezaii- 
4xia,  as  one  case.    This  opinion  therefore,  applies  to  both  cases. 
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On  the  other  qaestion,  I  entertain  a  very  strong  opinion  in  opposi* 
tion  to  that  of  the  court. 

The  doctrine  has  been  repeatedly  sanctioned  in  this  court,  that,  in 
the  State  of  Virginia,  the  holder  of  a  promissory  note  cannot  recover 
against  an  indorsor  without  proving  the  insolvency  of  the  drawer. 
But  it  is  contended  that  the  act,  incorporating  this  bank,  has  placed 
the  notes  negotiable  therein  on  a  different  footing ;  and  that  an  in- 
dorser  of  such  a  note  may  be  sued  as  soon  as  it  is  dishonored,  without 
any  evidence  of  the  insolvency  of  the  drawer.     The  following  are  the 

words  of  the  clause,  so  far  as  they  are  material  to  this  case  : 
[  *  55  ]  <^  And  whereas  it  is  *  absolutely  necessary  that  debts  due  to 

the  said  bank  should  be  punctually  paid,  to  enable  the  direct- 
ors to  calculate  with  certainty  and  precision  on  meeting  the  demands 
that  may  be  made  upon  them,  be  it  enacted,  that  whenever  any  per- 
son or  persons  indebted  to  the  said  bank  on  bonds,  bills,  or  notes, 
given  or  indorsed  by  them,  with  an  express  consent  in  writing  that 
they  may  be  negotiable  at  the  said  bank,  and  shall  refuse  or  neglect 
to  make  payment  at  the  time  the  same  may  become  due,  and  a  suit 
shall  be  thereupon  commenced  against  such  defaulter,  and  a  capiat 
ad  respondendum  returned  and  executed,  or  a  copy  left  at  the  usual 
place  of  residence  of  such  defaulter,  atr  least  ten  days  before  the  re- 
turn day  of  such  writ,  the  court  shall,"  &c.  It  then  goes  on  and  en- 
acts, that  in  such  case,  "  the  court  shall  order  the  proceedings  to  be 
made  up,  and  the  cause  tried  at  the  first  court."  This  bare  recital,  or 
preamble,  without  one  enacting  word,  is  what  is  supposed  to  have 
eiSected  this  important  change  in  the  law  of  Virginia,  relative  to  the 
liability  of  an  indorsor.  Much  stress  was  laid,  in  the  argument, 
upon  the  use  of  the  word  "  indebted,"  as  applied  to  the  indorsor,  the 
words  '^  negotiable  at  the  said  bank,"  and  words  which  suppose  the 
commencement  of  a  suit,  as  soon  as  a  note  '^  becomes  due."  I  posi- 
tively deny  the  correctness  of  maintaining  any  repeal  or  alteration  in 
the  principle  of  a  law,  upon  an  implication  drawn  from  a  mere 
preamble  or  recital  to  an  act.  Enacting  words  will  undoubtedly 
often  produce  a  repeal  by  implication,  but  a  recital  or  preamble  sets 
forth  merely  the  motives  or  inducements  of  the  legislator,  and,  whe- 
ther founded  in  error  or  truth,  serves  no  other  purpose  than  to  justify 
him  to  those  for  whom  he  is  legislating,  or,  at  times,  to  assist  in  de- 
veloping the  meaning  of  doubtful  enacting  words.  Admit  the  prin- 
ciple, that  a  preamble  may  have  the  effect  of  enacting  words,  and 
there  is  no  necessity  for  dilating  on  the  inextricable  absurdities  in 
which  a  court  may  be  involved.  In  the  case  before  us,  it  is  pos- 
sible that  the  legislature  may  have  supposed  that  the  law  of  Vir* 
giuia  would    sanction    an  immediate    suit   against  the   indorsor. 
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without  evidence  of  the  drawei's  insolvency ;  *  but  their  [  *  56  ] 
courts  of  justice  have  decided  otherwise ;  and  it  would  be 
singular  if  an  eironeous  opinion^  entertained  by  that  body,  should 
have  all  the  effects  of  a  law  passed  by  it.  But  there  is  not  a  word 
contained  in  this  preamble  which  may  not  be  folly  satisfied,  without 
producing  any  necessary  implication  against,  the  general  law  of  Vir- 
ginia, relative  to  the  liability  of  the  indorsor. 

When  the  legislature  speaks  of  a  person  indebted  by  indorsement, 
it  can  only  be  understood  to  speak  of  one  indebted  according  to  the 
legal  liability  of  an  indorsor ;  which  is  only,  by  the  laws  of  Virginia, 
in  case  of  the  insolvency  of  the  drawer. 

When  it  speaks  of  a  consent  in  writing,  that  it  may  be  negotiable 
at  the  said  bank,  it  can  only  mean  what  it  expresses ;  and  intends  it 
for  the  purpose  of  subjecting  the  individual  to  the  summary  recovery 
given  in  such  a  case ;  for,  as  to  his  general  liability  as  indorsor,  such 
a  consent  was  in  nowise  necessary ;  that  liability  existed  in  its  full 
extent  without  it. 

And  as  to  the.  supposition  of  the  indorsor's  liability  to  be  sued 
when  the  note  becomes  due,  this  also  is  strictly  and  literally  true,  if 
the  drawer  should  then  be  insolvent,  or  (I  suppose)  if  he  should  be- 
come so  at  any  time  before  the  trial  of  the  issue. 

Upon  the  whole,  therefore,  it  appears  to  me  that  there  is  no  possi- 
ble difference  between  the  liability  of  an  indorsor  generally,  and  an 
indorsor  of  a  note  negotiable  in  the  Bank  of  Alexandria ;  that  the 
legislature  intended  to  make  no  distinction  ;  and,  if  it  had  expressly 
declared  such  to  be  its  intent,  no  such  change  would  have  been  pro- 
duced, without  following  up  that  intention  with  sufficient  enacting 
words ;  but  that  in  fact,  its  sole  object  was  to  do  that  which  it  pro- 
fesses to  intend,  and  alone  has  effected,  namely,  to  give  a  summary 
remedy  against  all  persons  becoming  indebted  to  that  bank,  when- 
ever their  legal  liability  is  incurred.  In  fact  it  may,  with 
the  utmost  correctness,  *  be  affirmed  of  an  indorsor  that  he  [  *  57  ] 
is  indebted,  and  that  he  may  be  sued  when  the  note  be- 
comes due,  without  at  all  interfering  with  the  laws  of  Virginia  on 
this  subject;  for  a  thing  may  be  debitum  in  presently  and  yet  no  cause 
of  action  exist  against  him ;  he  may  lie  under  a  present  obligation 
to  pay  a  sum  of  money,  upon  some  contingency  or  future  event. 
And,  with  regard  to  his  liability  to  be  ^ed  when  the  note  becomes 
due,  it  may  be  very  correctly  affirmed  that  it  is  not  due  from  him 
until  the  insolvency  of  the  drawer  can  be  shown.  As  to  the  drawer, 
the  note  is  due  when  it  is  made  payable ;  but  the  principles  of  the  ^ 
Virginia  law  add  a  contingency  to  the  liability  of  the  indorsor,  so 
that,  in  fact,  his  undertaking  is  collateral  and  contingent,  and  the 
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amount  is  not  legally  due  from  him  mitil  after  the  day  of  payment, 
and  provided  the  drawer  should  prove  insolvent. 

9  W.  681;  8  H.  616;  18  H.  881. 


[  *  61  ]  *  Thb  Bank  of  thb  United  States  i;.  Dbveaux  et  aL 

6  C.  61. 

The  charter  of  the  Bank  of  the  United  States  does  not  enable  that  bank  to  sne  in  the  ooorts 

of  the  United  States. 
The  capacity  of  a  corporation  aggregate  to  sne  in  those  courts  depends  npon  the  dtiaenship 

of  its  members. 

Erboe  to  the  circuit,  court  of  the  United  States  for  the  district  of 
Gteorgia,  in  an  action  by  <<  The  President,  Directors  &  Company  of 
the  Bank  of  the  United  States,  which  bank  was  established  under 
an  act  of  congress  entitled,"  &c.  The  record  contained  an  averment 
that  the  plaintiifs  ^^  are  citizens  of  the  State  of  Pennsylvania,  and 
the  said  Deveaux  &  Robinson  are  citizens  of  the  State  of  Greorgia." 
The  defendants  pleaded  to  the  jurisdiction,  that  the  body  corporate 
which  brought  the  action  was  not  competent  to  sue  in  the  circuit 
court  of  the  United  States.  The  plaintiffs  demurred,  and  judgment 
was  given  for  the  defendants. 

Bifineyj  Harper j  and  h^ersoll^  for  the  plaintiflFs. 

P.  j5.  Key^  and  Jones^  for  the  defendants. 

[  *  84  ]      *  Marshall,  C.  J.,  delivered  the  opinion  of  the  court,  as 
follows : 

Two  points  have  been  made  in  this  cause. 
[  *  85  ]      1.  That  a  corporation,  composed  of  citizens  of  *  one  State 
may  sue  a  citizen  of  another  State,  in  the  federal  courts. 
2.  That  a  right  to  sue  in  those  courts  is  conferred  on  this  bank  by 
the  law  which  incorporates  it. 

The  last  point  will  be  first  considered. 

The  judicial  power  of  the  United  States,  as  defined  in  the  consti* 
tution,  is  dependent,  1st.  On  the  nature  of  the  case ;  and  2d.  On 
the  character  of  the  parties. 

By  the  Judicial  Act,^  the  jurisdiction  of  the  circuit  courts  is  extended 
to  cases  where  the  constitutional  right  to  plead  and  be  impleaded,  in 
the  charts  of  the  Union,  depends  on  the  character  of  the  parties ;  bat 
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where  that  right  depends  on  the  nature  of  the  case,  the  circuit  courts 
deriye  no  jurisdiction  £rom  that  act,  except  in  the  single  case  of  a 
controYersy  between  citizens  of  the  same  State,  claiming  lands  under 
grants  from  different  States. 

Unless,  then,  jurisdiction  over  this  cause  has  been  given  to  the  cir- 
coit  court  by  some  other  than  the  Judicial  Act,  the  Bank  of  the  United 
States  had  not  a  right  to  sue  in  that  court,  upon  the  principle  that 
the  case  arises  under  a  law  of  the  United  States. 

The  plaintiffs  contend  that  the  incorporating  act  confers  this  juris- 
diction. 

That  act  creates  the  corporation,  gives  it  a  capacity  to  make  con- 
laracts  and  to  acquire  property,  and  enables  it  '^  to  sue  and  be  sued, 
plead  and  be  impleaded,  answer  and  be  answered,  defend  and  be 
defended,  in  courts  of  record,  or  any  other  place  whatsoever." 

This  power,  if  not  incident  to  a  corporation,  is  conferred  by  every 
incorporating  act,  and  is  not  understood  to  enlarge  the  jurisdiction 
of  any  particular  court,  but  to  give  a  capacity  to  the  cor- 
poration to  *  appear,  as  a  corporation,  in  any  court  which  [  *  86  ] 
would,  by  law,  have  cognizance  of  the  cause,  if  brought  by 
individuals.  If  jurisdiction  is  given  by  this  clause  to  the  federal 
courts,  it  is  equally  given  to  all  courts  having  original  jurisdiction, 
and  for  all  sums  however  small  they  may  be. 

But  the  9th  article  of  the  7th  section  of  the  act  ^  furnishes  a  con- 
duaive  argument  against  the  construction  for  which  the  plaintif& 
contend.  That  section  subjects  the  president  and  directors,  in  their 
individual  capacity,  to  the  suit  of  any  person  aggrieved  by  their 
putting  into  circulation  more  notes  than  is  permitted  by  law,  and 
expressly  authorizes  the  bringing  of  that  action  in  the  federal  or 
State  courts. 

This  evinces  the  opinion  of  congress,  that  the  right  to  sue  does  not 
imply  a  right  to  sue  in  the  courts  of  the  Union,  unless  it  be  expressed. 
This  idea  is  strengthened  also  by  the  law  respecting  patent  rights. 
That  law  expressly  recognizes  the  right  of  the  patentee  to  sue  in  the 
circuit  courts  of  the  United  States. 

The  court,  then,  is  of  opinion,  that  no  right  is  conferred  on  the 
bank,  by  the  act  of  incorporation,  to  sue  in  the  federal  courts. 

3.  The  other  point  is  one  of  much  more  difficulty. 

The  jurisdiction  of  this  court  being  limited,  so  far  as  respects  the 
character  of  the  parties  in  this  particular  case,  ^^to  controversies 
between  citizens  of  different  States,"  both  parties  must  be  citizens 
to  oome  within  the  description. 

1 1  StatB.  at  Lai^,  194. 
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That  invisible)  intangible,  and  artificial  being,  that  mere  legal  en- 
tity, a  corporation  aggregate,  is  certainly  not  a  citizen ;  and,  conse- 
quently, cannot  sne  or  be  sued  in  the  courts  of  the  United  States, 
unless  the  rights  of  the  members,  in  this  respect,  can  be 
[  *  87  ]  exercised  in  their  corporate  name.  If  the  corporation  *  be 
considered  as  a  mere  faculty,  and  not  as  a  company  of  indi- 
viduals, who,  in  transacting  their  joint  concerns,  may  use  a  legal 
name,  they  must  be  excluded  from  the  courts  of  the  Union. 

The  duties  of  this  court,  to  exercise  jurisdiction  where  it  is  con- 
ferred, and  not  to  usurp  it  where  it  is  not  conferred,  are  of  equal  obli- 
gation. The  constitution,  therefore,  and  the  law,  are  to  be  expounded, 
without  a  leaning  the  one  way  or  the  other,  according  to  those  general 
principles  which  usually  govern  in  the  construction  of  fundamental 
or  other  laws. 

A  constitution,  from  its  nature,  deals  in  generals,  not  in  detail.  Its 
framers«cannot  perceive  minute  distinctions  which  arise  in  the  pro- 
gress of  the  nation,  and  therefore  confine  it  to  the  establishment  of 
broad  and  general  principles. 

The  judicial  department  v^ras  introduced  into  the  American  consti- 
tution under  impressions,  and  with  views,  which  are  too  apparent 
not  to  be  perceived  by  all.  However  true  the  fact  may  be,  that  the 
tribunals  of  the  States  will  administer  justice  as  impartially  as  those 
of  the  nation,  to  parties  of  every  description,  it  is  not  less  true  that 
the  constitution  itself  either  entertains  apprehensions  on  this  subject, 
or  views  with  such  indulgence  the  possible  fears  and  apprehensions 
of  suitors,  that  it  has  established  national  tribunals  for  the  decision 
of  controversies  between  aliens  and  a  citizen,  or  between  citizens  of 
different  States.  Aliens,  or  citizens  of  different  States,  are  not  less 
susceptible  of  these  apprehensions,  nor  can  they  be  supposed  to  be 
less  the  objects  of  constitutional  provisions,  because  they  are  allowed 
to  sue  by  a  corporate  name.  That  name,  indeed,  cannot  be  an  alien 
or  a  citizen ;  but  the  persons  whom  it  represents  may  be  the  one  or 
the  other ;  and  the  controversy  is,  in  fact  and  in  law,  between  those 
persons  suing  in  their  corporate  character,  by  their  corporate  name, 
for  a  corporate  right,  and  the  individual  against  whom  the 
[  *  88  ]  suit  may  be  instituted.  Substantially  *  and  essentially,  the 
parties  in  such  a  case,  where  the  members  of  the  corporation 
are  aliens,  or  citizens  of  a  different  State  from  the  opposite  party, 
come  within  the  spirit  and  terms  of  the  jurisdiction  conferred  by 
the  constitution  on  the  national  tribunals. 

Such  has  been  the  universal  understanding  on  the  subject.  Re- 
peatedly has  this  court  decided  causes  between  a  corporation  and  an 
individual  without  feeUng  a  doubt  respecting  its  jurisdiction.    Those 
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decisions  are  not  cited  as  authority ;  for  they  were  made  without  con- 
sidering this  particular  point ;  but  they  have  much  weight,  as  they  show 
that  this  point  neither  occurred  to  the  bar  or  the  bench  ;  and  that  the 
common  understanding  of  intelligent  men  is  in  favor  of  the  right  of 
incorporated  aliens,  or  citizens  of  a  di£ferent  State  from  the  defendant, 
to  sue  in  the  national  courts.  It  is  by  a  course  of  acute,  metaphysi- 
cal and  abstruse  reasoning,  which  has  been  most  ably  employed  on 
this  occasion,  that  this  opinion  is  shaken. 

As  our  ideas  of  a  corporation,  its  privileges  and  its  disabilities,  are 
derived  entirely  from  the  English  books,  we  resort  to  them  for  aid^ 
in  ascertaining  its  character.  It  is  defined  as  a  mere  creature  of  the 
law,  invisible,  intangible,  and  incorporeaL  Yet,  when  we  examine 
the  subject  further,  we  find  that  corporations  have  been  included 
within  terms  of  description  appropriated  to  real  persons. 

The  statute  of  Henry  VIIL,  concerning  bridges  and  highways, 
enacts,  that  bridges  and  highways  shall  be  made  and  repaired  by  the 
^  inhabitants  of  the  city,  shire,  or  riding,"  and  that  the  justices  shall 
have  power  to  tax  every  <<  inhabitant  of  such  city,"  &c.,  and  that  the 
coUectors  may  ^<  distrain  every  such  inhabitant  as  shall  be  taxed  and 
refuse  pa3rment  thereof,  in  his  lands,  goods  and  chattels." 

Under  this  statute  those  have  been  construed  inhabitants 
who  hold  lands  within  the  city  where  the  *  bridge  to  be  re-  [  *  89  ] 
paired  lies,  although  they  reside  elsewhere. 

Lord  Coke  says,  "  every  corporation  and  body  politic  residing  in 
any  county,  riding,  city,  or  town  corporate,  or  having  lands  or  tene- 
ments in  any  shire,  qucepropriis  manibus  et  sumptibu^  possident  et  hor 
bent  J  are  said  to  be  inhabitants  there,  within  the  purview  of  this  statute." 

The  tax  is  not  imposed  on  the  person,  whether  he  be  a  member  of 
the  corporation  or  not,  who  may  happen  to  reside  on  the  lands ;  but 
is  imposed  on  the  corporation  itself,  and,  consequently,  this  ideal  ex- 
istence is  considered  as  an  inhabitant,  when  the  general  spirit  and 
purpose  of  the  law  requires  it. 

In  the  case  of  The  King  v.  G^ardner,  reported  by  Cowper,  79,  a 
corporation  was  decided,  by  the  court  of  king's  bench,  to  come  within 
the  description  of  '^  occupiers  or  inhabitants."  In  that  case  the  poor 
rates,  to  which  the  lands  of  the  corporation  were  declared  to  be  lia- 
ble, were  not  assessed  to  the  actual  occupant,  for  there  was  none,  but 
to  the  corporation.  And  the  principle  established  by  the  case  appears 
to  be,  that  the  poor  rates,  on  vacant  ground  belonging  to  a  corpora^ 
tion,  may  be  assessed  to  the  corporation,  as  being  inhabitants  or  oc- 
cupiers of  that  ground.  In  this  case  Lord  Mansfield  notices  and 
overrules  an  inconsiderate  dictum  of  Justice  Yates,  that  a  corporatioii 
could  not  be  an  inhabitant  or  occupier. 
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These  opinions  are  not  precisely  in  point ;  but  they  serve  to  shov^ 
that,  for  the  general  purposes  and  objects  of  a  law,  this  invisible,  in- 
corporeal  creature  of  the  law  may  be  considered  as  having  corporeal 
qualities. 

It  is  true  that  as  far  as  these  cases  go  they  serve  to  show  that  the 
corporation  itself,  in  its  incorporeal  character,  may  be  considered  as 
an  inhabitant  or  an  occupier ;  and  the  argument  from  them  would 
be  more  strong  in  favor  of  considering  the  corporation 
[  *  90  ]  *  itself  as  endowed  for  this  special  purpose  with  the  charac- 
ter of  a  citizen,  than  to  consider  the  character  of  the  indivi- 
duals who  compose  it  as  a  subject  which  the  court  can  inspect,  when 
they  use  the  name  of  the  corporation,  for  the  purpose  of  asserting 
their  corporate  rights.  Still  the  cases  show  that  this  technical  defini- 
tion of  a  corporation  does  not  uniformly  circumscribe  its  capacities, 
but  that  courts,  for  legitimate  purposes  will  contemplate  it  more  sub- 
stantially. 

There  is  a  case,  however,  reported  in  12  Mod.  669,  which  is  thought 
precisely  In  point.  The  corporation  of  London  brought  a  suit  against 
Wood,  by  their  corporate  name,  in  the  mayor's  court  The  suit  was 
brought  by  the  mayor  and  commonalty,  and  was  tried  before  the 
mayor  and  aldermen.  The  judgment  rendered  in  this  cause  was 
brought  before  the  court  of  king's  bench  and  reversed,  because  the 
court  was  deprived  of  its  jurisdiction  by  the  character  of  the  indivi- 
duals who  were  members  of  the  corporation. 

In  that  case  the  objection,  that  a  corporation  was  an  invisible,  in- 
tangible thing,  a  mere  incorporeal  legal  entity,  in  which  the  charac- 
ters of  the  individuals  who  composed  it  were  completely  merged,  wus 
urged  and  was  considered.  The  judges  unanimously  declared  that 
they  could  look  beyond  the  corporate  name,  and  notice  the  character 
of  the  individual.  In  the  opinions,  which  were  delivered  seriatim^ 
several  cases  are  put  which  serve  to  illustrate  the  principle,  and  fortify 
the  decision. 

The  case  of  The  Mayor  and  Commonalty  v.  Wood,  is  the  stronger 
because  it  is  on  the  point  of  jurisdiction.  It  appears  to  the  court  to 
be  a  full  authority  for  the  case  now  under  consideration.  It  seems 
not  possible  to  distinguish  them  from  each  other. 

If,  then,  the  congress  of  the  United  States  had,  in  terms 
[  *  91  ]  enacted  that  incorporated  aliens  might  sue  *a  citizen,  or  that 
the  incorporated  citizens  of  one  State  might  sue  a  citizen  of 
another  State,  in  the  federal  courts,  by  its  corporate  name,  this  court 
would  not  have  felt  itself  justified  in  declaring  that  such  a  law  tran- 
scended the  constitution. 

The  controversy  is  substantially  between  aliens,  suing  by  a  corpo- 
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rate  name,  and  a  citizen,  or  between  citizens  of  one  State,  suing  bj 
a  corporate  name,  and  those  of  another  State.  When  these  are  said 
to  be  substantially  the  parties  to  the  controYersy,  the  court  does  not 
mean  to  liken  it  to  the  case  of  a  trustee.  A  trustee  is  a  real  person 
capable  of  being  a  citizen  or  an  alien,  who  has  the  whole  legal  estate 
in  himself.  At  law,  he  is  the  real  proprietor,  and  he  represents  him- 
self, and  sues  in  his  own  right.  But  in  this  case  the  corporate  name 
represents  persons  who  are  members  of  the  corporation. 

If  the  constitution  would  authorize  congress  to  give  the  courts  of 
the  Union  jurisdiction  in  this  case,  in  consequence  of  the  character 
of  the  members  of  the  corporation,  then  the  Judicial  Act  ought  to  be 
construed  to  give  it.  For  the  term  citizen  ought  to  be  understood  as 
it  is  used  in  the  constitution,  and  as  it  is  used  in  other  laws.  That  is, 
to  describe  the  real  persons  who  come  into  court,  in  this  case,  under 
their  corporate  name. 

That  corporations  composed  of  citizens  are  considered  by  the  legim 
lature  as  citizens,  under  certain  circumstances,  is  to  be  strongly  in- 
ferred firom  the  Registering  Act.  It  never  could  be  intended  that  an 
American  registered  vesseli  abandoned  to  an  insurance  company  com- 
posed of  citizens,  should  lose  her  character  as  an  American  vessel ; 
and  yet  this  would  be  the  consequence  of  declaring,  that  the  mem- 
bers of  the  corporation  were,  to  every  intent  and  purpose,  out  of  view, 
and  merged  in  the  corporation. 

The  court  feels  itself  authorized  by  the  case  in  12  Mod., 
(on  a  question  of  jurisdiction,)  to  look  to  *  the  character  of  [  *  92  ] 
tiie  individuals  who  compose  the  corporation,  and  they  think 
that  the  precedents  of  this  court,  though  they  were  not  decisions  on 
argument,  ought  not  to  be  absolutely  disregarded. 

If  a  corporation  may  sue  in  the  courts  of  the  Union,  the  court  is 
of  opinion  that  the  averment  in  this  case  is  sufficient. 

Being  authorized  to  sue  in  their  corporate  name,  they  could  make 
the  averment,  and  it  must  apply  to  the  plainti£b  as  individuals,  be- 
cause it  could  not  be  true  as  applied  to  the  corporation. 

Judgment  reversed;  plea  in  abatement  overruled^  and  cause  remanded* 

Livingston,  J.,  having  an  interest  in  the  question,  gave  no  opinion. 

»C.  57;  8  W.  464;  9  W.  738,904;  5  P.  479;  18  P.  619;  14  P.  60;  2  H.497; 
14H.80;  16H.288;  16  H.  814;  18  H.  881,  480;  20  H.  227;  21  H.  202;  1  B.  286. 
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HoPB  Insuranob  Company  of  Pbovibbnob  v.  Boabdman  et  a) 

6  C.  67. 

Whether  a  corporation  aggregate  can  be  saed  in  the  coarts  of  the  United  States  depends 

upon  the  citizenship  of  its  members. 

Error  to  the  circuit  court  of  the  United  States  for  the  district  oi 
Rhode  Island.     The  record  described  the  plaintiffs  below  as  citizens 
of  the  State  of  Massachusetts,  and  the  defendants  as  a  corporation 
created  by  the  legislature  of  Rhode  Island. 

h^ersoUj  for  the  plaintiffiu 

Adams^  for  the  defendants. 

[  *  61  ]  *  Thb  Court  having,  in  the  case  of  The  Bank  of  the  Uni- 
ted States  V.  Devereux  et  al.,  decided  that  the  right  of  a 
corporation  to  litigate  in  the  courts  of  the  United  States  depended 
upon  the  character  (as  to  citizenship)  of  the  members  which  compose 
the  body  corporate,  and  that  a  body  corporate  as  such  cannot  be  a 
citizen,  within  the  meaning  of  the  constitution,  reversed  the  judg- 
ment} for  want  of  jurisdiction  in  the  court  below. 

2H.9;  18  H.  881;  20  H.  227. 


[  *  92  ]  *  Matthews  i;.  Zane's  Lessee. 

5  C.  92. 

The  question  in  this  case  was,  whether  lands  lying  within  the  li- 
mits of  the  Zanesville  land  district,  created  by  the  act  of  March  3| 
1803,  (2  Stats,  at  Large,  237,  s.  6,)  could  be  sold  at  the  Marietta 
land  office,  after  the  passage  of  that  act 

P.  B.  Key^  for  the  plaintLC 

Baurper^  iot  the  defendant 
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*  Mabshall,  C.  J.,  stated  the  opinion  of  the  court  to  be^  [  *  99  ] 
that  the  decbion  of  the  court  below  was  coirect ;  that  the 
erection  of  the  Zaneville  district  suspended  the  power  of  sale  in  the 
Marietta  district 

Judgment  affirmed. 

7  W.  164;  9H.421. 


*  Hodgson  v.  The  Marine  Insurance  Company  of  [  *  100  ] 

Alexandria. 

6  0.  100. 

If  insurance  be  made  for  whom  it  may  concern,  undue  concealment  as  to  the  parties  into* 
rested  cannot  be  alleged.  ' 

In  such  a  case,  the  policy  covers  the  property  of  a  belligerent,  unless  there  is  an  express  war- 
ranty that  it  is  neutral  property. 

A  promissory  note  given  for  the  premium,  is  a  sufficient  consideration  for  the  contract  of  in- 
surance. 

A  valuation,  not  fraudulent,  is  binding. 

An  innocent  misrepresentation,  not  material  to  the  risk,  does  not  avoid  the  policy. 

It  is  not  necessary,  in  an  action  of  covenant  on  a  sealed  policy,  to  aver  an  abandonment  in 
the  declaration 

Error  to  the  circuit  court  for  the  District  of  Columbia,  in  an  ac- 
tion of  covenant  on  a  policy  of  insurance,  whereby  the  defendants 
caused  Hodgson,  for  Greorge  F.  Straas,  and  others,  of  Richmond,  as 
well  in  his  own  name,  as  for  and  in  the  name  and  names  of  all  and 
every  other  person  and  persons,  to  whom  the  same  did,  might,  or 
should  appertain,  in  part  or  in  all,  to  be  insured  $8,000  on  the  brig 
Hope^  from  Sti  Domingo  to  her  port  of  discharge  in  the  Chesapeake, 
the  vessel  being  valued  at  $10,000.  In  one  count  the  vessel  was 
averred  to  be  the  property  of  Straas  &  Leeds,  and  in  another  of 
Leeds.  The  loss  was  by  capture  and  condemnation.  The  defend- 
ants pleaded  eight  pleas.  The  first  three  terminated  in  issues  of 
fact. 

The  fourth  plea  was,  in  substance,  that  the  vessel  was  condemned 
as  property  of  enemies  of  Oreat  Britain ;  and  that  the  insurance  was 
made  upon  the  property  only  of  American  citizens  who  were  neu- 
trals.    To  this  plea  there  was  a  demurrer. 

The  fifth  plea  was,  in  substance,  that  the  plaintiff,  when  he  ob- 
tained the  insurance,  knew  it  was  the  practice  of  the  defendants  not 
to  insure  a  vessel  for  more  than  her  reasonable  value ;  and  to  induce 
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the  defendants  to  insure  $8,000,  he  represented  the  vessel  to  be  about 
250  tons  burthen,  and  from  six  to  seven  years  old.  That  in  conse- 
quence of  that  representation  the  defendants  subscribed  the  policy. 
That  the  vessel  vtras  less  than  265  tons  burden,  and  was  more  than 
eight  and  a  half  years  old,  and  of  the  value  of  $3,000  only,  and  that 
they  were  induced  to  agree  to  the  valuation  of  $10,000,  and  to  insure 
$8,000  by  these  misrepresentations.  To  this  plea  there  was  a  demur- 
rer. 

The  sixth  plea  was  like  the  fiffch,  except,  it  did  not  aver  the  prac- 
tice of  the  defendants,  but  alleged  the  misrepresentation  to  be  <^  ma- 
terial in  regard  to  the  contract  of  insurance."  To  this  plea  the  plain- 
tiffs replied  that  the  difference  between  the  true  and  the  represented 
age  of  the  vessel  was  not  material  as  to  her  seaworthiness,  or  as  to 
the  risk.  The  rejoinder  set  forth  the  practice  as  to  amount  of  insur- 
ance as  in  the  fifth  plea,  and  averred  that  the  misrepresentation  in- 
duced the  defendants  to  agree  to  the  valuation,  and  was  material 
to  that  part  of  the  contract.  To  this  rejoinder  there  was  a  demur- 
rer. 

The  seventh  plea  was,  that  the  vessel  was  in  part  the  property  of 
a  beUigerent     To  this  plea  there  was  a  demurrer. 

The  eighth  plea  was,  that  the  plaintiff  had  not  paid  the  premium, 
and  had  obtained  an  injunction  from  a  court  of  chancery  in  Virginia, 
to  prevent  its  collection.     To  this  plea  there  was  a  demurrer. 

The  court  below  gave  judgment  for  the  defendants  on  the  sixth 
plea,  and  decided  in  favor  of  the  plaintiff  on  the  other  issues. 

Swan/n  and  Jones^  for  the  plaintiff. 

E.  J.  Lee  and  C.  Lee^  for  the  defendants. 

[  *109  ]  *  CusHiNG,  J.,  (Marshall,  C.  J.,  not  sitting  in  the  cause,; 
delivered  the  opinion  of  the  court,  as  follows : 
The  insurance  in  this  case  being  general,  as  well  for  the  parties 
named  as  ^'for  all  and  every  other  person  or  persons  to  whom  the 
vessel  did  or  might  appertain,"  and  containing  no  warranty  of  neu- 
trality, belligerent  as  well  as  American  property  was  covered  by  it. 
Some  of  the  parties  being  described  as  of  Richmond,  does  not  neces- 
sarily imply  tiiat  they  all  resided  there ;  but  if  they  did,  mere  resi- 
dence would  not  make  them  citizens;  and  even  then,  an  express 
warranty  was  necessary,  if  it  had  been  designed  to  run  only  a  neu- 
tral risk.  This  is  an  answer  to  the  7th  as  well  as  to  the  4th  plea; 
because  there  can  be  no  undue  concealment  as  to  the  parties  inte* 
lested,  where  the  terms  of  the  policy  are  so  broad  as  to  preclude  the 
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necessity,  either  of  disclosing  their  names,  or  of  inserting  them  in 
the  instrument. 

*  The  8th  plea  is  also  bad.  The  defendants  acknowledge,  [  *  110  ] 
under  seal,  to  have  received  a  consideration  of  seventeen  and 
a-half  per  cent  for  the  insurance  they  made,  which  it  appears  was 
secured  by  a  note,  the  amount  of  which  was  to  be  deducted  from 
the  sum  to  be  paid  for  a  loss,  if  any  happened.  On  the  face  of  the 
instrument,  then,  a  valid  consideration,  if  that  be  necessary,  is  stated, 
and  if  the  note  be  never  paid  it  cannot  vacate  the  contract,  or  be 
relied  on  as  a  defence  to  an  action  on  it  This  court  knows  not  why 
a  court  of  equity  has  been  applied  to  for  an  injunction.  Its  proceed- 
ings, therefore,  can  have  no  influence  on  the  present  suit,  for  notwith- 
standing its  interposition  in  the  way  mentioned  in  this  plea,  the 
defendants  cannot  be  deprived  of  the  right  they  have  reserved  of 
deducting  the  amount  of  premium  from  whatever  sum  they  may 
have  to  pay  for  the  loss  that  has  occurred. 

Without  deciding  whether  a  material  misrepresentation,  not  fraud- 
ulent, can  be  pleaded  in  avoidance  of  a  sealed  instrument,  the  court 
thinks  there  is  no  fact  disclosed  by  either  the  5th  or  6th  plea,  which 
could  vacate  an  insurance  were  it  only  a  simple  contract  In  no 
part  of  the  5th  plea  is  the  misrepresentation  alleged  to  be  material 
It  is  only  to  be  inferred  that  it  had  some  influence  (but  to  what  degree 
does  not  appear)  in  prevailing  on  the  defendants  to  agree  to  so  high 
a  valuation.  It  will  hardly,  however,  be  insisted,  that  every  over- 
valuation, however  inconsiderable,  or  however  innocently  produced, 
will  annul  a  contract  of  this  nature.  It  would  seem  more  reasonable, 
to  let  mistakes  of  this  kind  (if  they  are  to  have  any  operation  at  all) 
regulate  the  extent  of  recovery,  and  not  deprive  the  party  of  his  whole 
indemnity :  for  if  an  extravagant  valuation  be  made,  an  underwriter 
cannot  reasonably  ask  to  be  relieved  beyond  the  excess  complained 
of.  The  allegation  that  the  vessel  was  worth,  when  insured,  only 
$3,000,  is  also  very  unimportant,  it  being  nowhere  stated  that  the 
plaintifl*  represented  her  to  be  worth  more,  but  only  proposed 
that  her  value  in  the  policy  should  be  agreed  *  at  $10,000.  [  *  111  ] 
Now  although  she  might  not,  in  fact,  have  been  worth  this 
sum,  it  is  impossible  for  the  court  to  say  that  this  difierence  was  pro- 
duced entirely  by  the  mistake  which  was  made  in  her  age  and  ton- 
nage. This  would  be  to  say  that  a  difierence  of  a  yecur  or  two  in 
the  age,  and  of  fifty  or  sixty  tons  in  the  burden  of  a  vessel,  must,  in 
all  cases,  have  the  same  effect  on  her  value ;  a  conclusion  which,  on 
investigation,  would  be  found  very  incorrect  Nor,  if  it  appeared  on 
trial  that  her  actual  worth  were  no  more  than  $3,000,  would  it  neces- 
avoid  the  contract,  or  restrict  the  damages  to  that  sum ;  far 
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she  maj,  notwithstanding,  have  fairly  cost  her  owners  the  whole 
amount  of  her  valuation ;  who,  in  that  case,  would  have  honestly 
represented  her  as  worth  $10,000. 

But  a  more  fatal  objection  to  this  plea  is,  that  the  misrepresentation 
relied  on  is  not  stated  to  have  been  material  to  the  risk  of  the  voy- 
age ;  and  yet  the  only  cases  in  which  policies  have  been  avoided  for 
innocent  misrepresentations,  are  those  in  which  the  matter  disclosed 
or  concealed  has  affected  the  risk  so  as  to  render  it  different  from  the 
one  understood  at  the  time,  and  on  which  the  premium  was  calcu- 
lated. 

Most  of  the  remarks  on  the  Sth  apply  also  to  the  6th  plea :  for 
although  it  be  here  alleged  that  the  misrepresentation  was  material 
<^  in  regard  to  the  contract  of  insurance,"  it  should  have  been  stated 
in  what  peirticular,  that  it  might  appear  whether  the  risk  run  were  at 
all  affected  by  it. 

An  objection  is  made  to  the  declaration,  but  not  much  relied  on, 
that  no  abandonment  is  averred  to  have  been  made.  In  covenant 
such  averment  cannot  be  necessary.  If  it  be  proved  on  the  trial,  it 
will  be  sufficient. 

The  judgment  of  the  circuit  court  on  the  4th,  5th,  7th,  and  8th 
pleas  must  be  affirmed,  with  costs ;  and  its  judgment  in 
[  *  il2  ]  favor  of  the  defendants  on  the  *6th  plea  reversed ;  and  judg- 
ment on  that  plea  be  also  rendered  for  the  plaintiff. 

Johnson,  J.  The  difficulties  in  this  case  arise  partly  from  the 
pleadings,  and  partly  from  the  case  presented  by  the  pleadings. 

This  policy,  having  been  effected  by  a  corporation  under  its  cor- 
porate seal,  has  been  considered  as  imposing  an  obligation  on  the 
insured  to  bring  covenant  instead  of  assumpsit,  as  is  usual  on  such 
contracts. 

Thus  the  defendants  have  been  obliged  to  plead  specially;  and 
the  cause  comes  up  on  demurrer,  which,  of  course,  admits  the  case 
as  made  up  on  the  pleadings. 

Whether  there  is  sufficient  matter  well  pleaded  why  the  plaintiff 
ought  not  to  recover?  is,  therefore,  the  question  before  us. 

I  am  of  opinion  that  there  is.  I  cannot  for  a  moment  suffer  the 
sealing  of  the  policy,  or  the  form  of  the  action,  to  impose  any  restric- 
tion upon  the  latitude  of  defence  applicable  to  the  contract  of  insur- 
ance. Such  a  doctrine  would  be  fatal  to  every  incorporated  insurance 
company.  I,  therefore,  maintain,  that  in  the  action  of  covenant  on 
a  polic}/  of  insurance,  every  defence  may  be  taken  advantage  of,  in 
pleading,  that  could  be  inteoduced  in  evidence  before  a  jury.  It  is 
an  exceedingly  inconvenient  form  of  action  for  trying  the  meiit9 
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of  questions  arising  out  of  this  species  of  contract,  and  I  feel  dis* 
posed,  if  possible,  to  diminish  the  inevitable  difficulties,  and  the 
intricate  and  voluminous  pleadings,  which  must  grow  out  of  this 
form  of  action,  and  to  admit  every  facility  vtrhich  the  rules  of  plead- 
ing will  possibly  sanction. 

There  are  eight  pleas  filed  to  the  present  action.  On  the  three 
first  there  are  issues  in  fact,  and  the  court  below  has  given 
judgment  on  the  remaining  *five.  I  am  disposed  to  concur  [  *  113  ] 
in  their  decisions  on  each  of  these  several  pleas,  although, 
perhaps,  on  some  of  them,  for  reasons  not  altogether  the  same  with 
those  by  which  they  were  influenced ;  but  I  shall  confine  my  obser- 
vations solely  to  the  6th  plea,  as  that  disposes  of  the  case  finally,  if 
decided  for  the  defendants,  and  has  been  the  principal  subject  of  the 
argument  before  this  court. 

The  substance  of  this  plea  is,  that  the  plaintiff  misrepresented  the 
age  and  tonnage  of  the  vessel,  whereby  the  defendants  were  induced 
to  insure  to  a  higher  amount  than  they  otherwise  should ;  and  con- 
cludes with  averring,  that  the  difference  between  the  true  age  and 
tonnage  of  the  vessel,  and  the  represented  age  and  tonnage,  was  ma- 
terial in  regard  to  the  contract  of  insurance. 

The  plaintiff  replies  that  this  misrepresentation  was  immaterial  in 
regard  to  the  seaworthiness  of  the  vessel,  her  ability  to  perfornl  the 
voyage,  and  the  other  risks  insured  against. 

To  me  it  appears  that  the  plea  presents  the  true  turning  point  of 
iJie  case,  and  that  the  replication  draws  towards  questious  very  dif- 
ferent from  that  which  ought  to  control  our  decision. 

It  is  not  on  the  doctrine  of  seaworthiness  that  a  misrepresentation  is 
held  to  vitiate  the  policy,  because  the  insured  is  always  held  to  gua- 
ranty the  sufficiency  of  his  vessel  to  perform  the  voyage  insured. 
Nor  is  it  an  evident  and  necessary  increase  of  the  risk ;  but  it  is  pre- 
senting such  false  Ughts  to  the  insurer,  as  induce  him  to  enter  into  a 
contract  materially  different  from  that  which  he  supposes  he  is  enter- 
ing into.  It  is  a  rule  of  law  introduced  to  protect  underwriters  from 
those  innumerable  frauds  which  are  practised  upon  them  in  a  con- 
tract which  must  of  necessity  be  regulated  almost  wholly  by  the  in- 
formation derived  from  the  insured. 

I  do  not  lay  so  much  stress  upon  the  *  misrepresentation  [  *  114  ] 
with  regard  to  the  age  of  the  vessel ;  for  that  appertains 
much  to  her  seaworthiness ;  but  with  regard  to  her  size  the  misre- 
presentation was  so  enormous  as  leaves  no  doubt  upon  my  mind  that 
had  the  case  been  submitted  to  a  jury,  the  court  would  have  been 
bound  to  charge  them  in  favor  of  the  defendants.  It  had  in  its  na- 
ture an  immediate  tendency  to  entrap  the  defendants  into  one  of  the 
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most  common  and  most  saccessful  snares  laid  for  the  unwary  under* 
writer,  —  to  make  it  the  interest  of  the  insured  rather  to  sink  than  to 
save  his  vessel  It  can  very  well  be  conceived  that  an  underwriter 
may  be  induced  to  insure  a  certain  sum  upon  a  certain  vessel  for 
a  very  moderate  premium,  when  no  premium  would  induce  him  to 
insure  double  that  amount  upon  the  same  bottom.  I  am  aware  of 
a  very  considerable  difl&culty  arising  out  of  this  case,  namely,  how 
we  are  to  estimate  the  degree  of  misrepresentation  with  regard  to 
tonnage  which  shall  vitiate  a  policy  ?  but  it  is  a  difficulty  arising  out 
of  the  mode  in  which  we  are  drawn  into  a  decision  on  the  case,  rather 
than  out  of  the  case  itself. 

If  this  question  had  been  brought  before  a  jury,  the  difficulty  would 
have  vanished ;  but  shall  the  party  lose  the  benefit  of  this  defence 
because  the  pleadings  have  assumed  such  a  shape  as  to  force  the 
court  into  a  decision  upon  the  point  without  a  jury?  I  am  of  opinion 
that  he  ought  not,  if  it  can  be  avoided ;  an  extreme  case  may  be  sup- 
posed in  which  the  misrepresentation  may  be  very  inconsiderable,  as 
of  a  single  ton  for  instance ;  but,  on  the  other  hand,  we  may  suppose 
an  extreme  case  of  a  misrepresentation  to  the  highest  possible  number 
of  tons  burden,  say  1,000  tons ;  will  it  be  said  that,  in  the  latter  case, 
the  misrepresentation  would  not  avoid  the  policy  ? 

Fh>m  these  considerations  it  seems  to  result  that  the  court  is  driven 
to  the  necessity  of  deciding  this  case  upon  its  intrinsic  merits,  and 
reserving  its  opinion  upon  successive  cases  as  they  shall  occur.  This 
necessity  is  forced  upon  us  by  the  alternative  either  to 
[  *  115  ]  decide  that  no  misrepresentation,  however  gross,  *of  the 
size  of  the  vessel  will  avoid  a  policy,  or  that  any  misrepre- 
sentation, however  minute,  will  have  that  effect.  It  is  to  be  hoped, 
in  the  mean  time,  that  some  statutory  provision  may  be  made,  which 
will  relieve  the  court  from  a  similar  embarrassment. 

Judgment  reversed* 


The  United  States  v.  Judge  Peters. 

6C.  115. 

The  &ct  that  a  State  has  an  interest  in  the  subject-matter  of  a  suit  between  individoal^ 

which  it  may  choose  to  assert,  does  not  oust  the  coarts  of  the  United  States  of  jurisdiction. 

If  such  an  interest  is  suggested  as  would  malce  the  State  a  necessary  party,  the  suggestion 

must  be  examined  and  its  correctness  determined  by  the  conrt 
An  act  of  a  state  legislature  cannot  determine  whether  a  court  of  the  United  States  baa 

jurisdiction. 
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It  being  suggested  that  a  State  was  the  owner  of  a  fand  proceeded  against  in  the  diatiiet 
ooort,  in  admiral^,  the  claim  of  the  State  was  examined,  and  this  court  having  found 
that  the  State  was  not  a  necessary  party,  a  peremptory  mandamus  to  the  district  jndge  to 
proceed,  to  adjudidate  between  the  individual  parties,  was  awarded. 

The  court  of  appeals  established  by  the  continental  congress,  had  power  to  reverse  the  sen- 
tence of  a  state  court  of  admiralty. 

At  the  last  tenn  a  rule  npon  the  defendant,  as  district  judge  of 
Pennsylvania,  having  been  granted,  to  show  cause  why  a  mandamus 
should  not  issue,  and  cause  not  having  been  shown,  an  alternative 
mamlamus  having  issued,  returnable  at  this  term,  a  return  was  made 
and  the  case  came  on  for  a  hearing.  The  material  facts  are  stated 
in  the  opinion  of  the  court 

*  At  this  term,  Rodney ^  (attorney-general,)  Letais,  and  jP.  £L  [  *  135  ] 
JT^y,  of  counsel  for  Olmstead  and  others,  submitted  the  re- 
turn of  the  mamdamus  to  the  consideration  of  the  court  without  argu- 
ment. 

Marshall,  C.  J.,  delivered  the  opinion  of  the  court,  as  follows : 
With  great  attention,  and  with  serious  concern,  the  court  has  con- 
sidered the  return  made  by  the  judge  for  the  district  of  Pennsylvania 
to  the  mtmdamus  directing  him  to  execute  the  sentence  pronounced 
by  him  in  the  case  of  Gideon  Olmstead  and  others  v.  Rittenhouse's 
Executrixes,  or  to  show  cause  for  not  so  doing.  The  cause  shown  is 
an  act  of  the  legislature  of  Pennsylvania,  passed  subsequent  to  the 
rendition  of  his  sentence.  This  act  authorizes  and  requires  the  go- 
vernor to  demand,  for  the  use  of  the  State  of  Pennsylvania,  the  mo- 
ney which  had  been  decreed  to  Gideon  Olmstead  and  others ;  and 
which  was  in  the  hands  of  the  executrixes  of  David  Rittenhouse ; 
and,  in  default  of  payment,  to  direct  the  attorney-general  to  institute 
a  suit  for  the  recovery  thereof.  This  act  further  authorizes 
and  requires  the  governor  to  use  any  further  means  he  *may  [  *  136  ] 
Ihink  necessary  for  the  protection  of  what  it  denominates 
^the  just  rights  of  the  State,"  and  also  to  protect  the  persons  and 
properties  of  the  said  executrixes  of  David  Bittenhouse,  deceased, 
against  any  process  whatever,  issued  out  of  any  federal  court  in  con- 
sequence of  their  obedience  to  the  requisition  of  the  said  act. 

K  the  legislatures  of  the  several  States  may,  at  will,  annul  the 
judgments  of  the  courts  of  the  United  States,  and  destroy  the  rights 
acquired  under  those  judgments,  the  constitution  itself  becomes  a 
solemn  mockery ;  and  the  nation  is  deprived  of  the  means  of  enforc* 
ing  its  laws  by  the  instrumentality  of  its  own  tribunals.  So  fatal  a 
result  must  be  deprecated  by  all ;  and  the  people  of  Pennsylvania* 
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not  less  than  the  citizens  of  every  other  State,  must  feel  a  deep  inte- 
rest in  resisting  principles  so  destnictive  of  the  Union,  and  in  averting 
consequences  so  fatal  to  themselves. 

The  act  in  question  does  not,  in  terms,  assert  the  universal  right 
of  the  State  to  interpose  in  every  case  whatever ;  but  assigns,  as  a 
motive  for  its  interposition  in  this  particular  case,  that  the  sentence, 
the  execution  of  which  it  prohibits,  was  rendered  in  a  cause  over 
which  the  federal  courts  have  no  jurisdiction. 

K  the  ultimate  right  to  determine  the  jurisdiction  of  the  courts  of 
the  Union  is  placed  by  the  constitution  in  the  several  state  legisla- 
tures, then  this  act  concludes  the  subject ;  but  if  that  power  neces- 
sarily resides  in  the  supreme  judicial  tribunal  of  the  nation,  then  the 
jurisdiction  of  the  district  court  of  Pennsylvania,  over  the  case  in 
which  that  jurisdiction  was  exercised,  ought  to  be  most  deliberately 
examined ;  and  the  act  of  Pennsylvania,  with  whatever  respect  it 
may  be  considered,  cannot  be  permitted  to  prejudice  the  question. 

In  the  early  part  of  the  war  between  the  United  States 
[  *  137  ]  and  Great  Britain,  Gideon  Olmstead  and  *  others,  citizens 
of  Connecticut,  who  say  they  had  been  carried  to  Jamaica 
as  prisoners,  were  employed  as  part  of  the  crew  of  the  sloop  Active, 
bound  from  Jamaica  to  New- York,  and  laden  with  a  cargo  for  the 
use  of  the  British  army  in  that  place.  On  the  voyage  they  seized 
the  vessel,  confined  the  captain,  and  sailed  for  Egg  Harbour.  In 
sight  of  that  place,  The  Active  was  captured  by  The  Convention,  an 
armed  ship  belonging  to  the  State  of  Pennsylvania,  brought  into  port, 
libelled  and  condemned  as  prize  to  the  captors.  From  this  sentence 
Gideon  Olmstead  and  others,  who  claimed  the  vessel  and  cargo,  ap- 
pealed to  the  court  of  appeals  established  by  congress  by  which  tri- 
bunal the  sentence  of  condemnation  was  reversed,  The  Active  and 
her  cargo  condemned  as  prize  to  the  claimants,  and  process  was 
directed  to  issue  out  of  the  court  of  admiralty,  commanding  the 
marshal  of  that  court  to  sell  the  said  vessel  and  cargo,  and  to  pay  the 
net  proceeds  to  the  claimants. 

The  mandate  of  the  appellate  court  was  produced  in  the  inferior 
court,  the  judge  of  which  admitted  the  general  jurisdiction  of  the 
court  established  by  congress,  as  an  appellate  court,  but  denied  its 
power  to  control  the  verdict  of  a  jury  which  had  been  rendered  in 
favor  of  the  captors,  the  officers  and  crew  of  The  Convention ;  and 
therefore  refused  obedience  to  the  mandate;  but  directed  the  marshal 
to  make  the  sale,  and,  after  deducting  charges,  to  bring  the  residue 
of  the  money  into  court,  subject  to  its  future  order. 

The  claimants  then  applied  to  the  judges  of  appeals,  for  an  injuno- 
tion  to  prohibit  the  marshal  from  paying  the  money,  arising  from  the 
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sales,  into  the  court  of  admiralty ;  which  was  awarded,  and  served 
upon  him ;  in  contempt  of  which,  on  the  4th  of  January,  1778,  he 
paid  the  money  to  the  judge,  who  acknowledged  the  receipt  thereof 
at  the  foot  of  the  marshal's  return. 

On  the  1st  of  May,  1779,  George  Ross,  the  judge  *  of  the  [  •  138  ] 
court  of  admiralty,  delivered  to  David  Bittenhouse,  who  ' 
was  then  treasurer  of  the  State  of  Pennsylvania,  the  sum  of  ll,4962i 
9s*  9€L  in  loan-office  certificates;  which  was  the  proportion  of  the 
prize  money  to  which  that  State  would  have  been  entitled,  had  the 
sentence  of  the  court  of  admiralty  remained  in  force.  On  the  same 
day,  David  Bittenhouse  executed  a  bond  of  indemnity  to  George 
Boss,  in  which,  after  reciting  that  the  money  was  paid  to  him  for  the 
use  of  the  State  of  Pennsylvania,  he  binds  himself  to  repay  the  same, 
should  the  said  Gteorge  Ross  be  thereafter  compelled,  by  due  course 
of  law,  to  pay  that  sum  according  to  the  decree  of  the  court  of  ap- 
peals. 

These  loan-office  certificates  were  in  the  name  of  Matthew  Clark- 
son,  who  was  marshal  of  the  court  of  admiralty,  and  were  dated  the 
6th  of  November,  1778.  Indents  were  issued  on  them  to  David 
Bittenhouse,  and  the  whole  principal  and  interest  were  afterwards 
funded  by  him,  in  his  own  name,  under  the  act  of  congress  making 
provision  for  the  debt  of  the  United  States. 

Among  the  papers  of  David  Bittenhouse  was  a  memorandum, 
made  by  himself  at  the  foot  of  a  list  of  the  certificates  mentioned 
above,  in  these  words :  "  Note.  The  above  certificates  will  be  the 
property  of  the  State  of  Pennsylvania,  when  the  State  releases  me 
from  the  bond  I  gave  in  1778,  to  indemnify  Gteorge  Boss,  Esq.,  judge 
of  the  admiralty,  for  paying  the  fifty  original  certificates  into  the 
izeasury,  as  the  State's  share  of  the  prize." 

The  State  did  not  release  David  Bittenhouse  firom  the  bond  men- 
tioned in  this  memorandum.  These  certificates  remained  in  the  pri- 
vate possession  of  David  Bittenhouse,  who  drew  the  interest  on  them 
during  his  life,  and  after  his  death  they  remained  in  possession  of  his 
representatives ;  against  whom  the  libel  in  this  case  was  filed,  for 
the  purpose  of  carrying  into  execution  the  decree  of  the  court  of 
appeals. 

•  While  this  suit  was  depending,  the  State  of  Pennsylva-  [  *  139  ] 
nia  forbore  to  assert  its  title,  and,  in  January,  1803,  the 
<x>urt  decreed  in  favor  of  the  libellants ;  soon  after  which,  the  legisla^ 
tore  passed  the  act  which  has  been  stated. 

It  is  contended  that  the  federal  courts  were  deprived  of  jurisdic- 
tion in  this  cause,  by  that  amendment  of  the  constitution  which 
exempts  States  firom  being  sued  in  those  courts  by  individuals.  This 

18* 
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amendment  declares,  '^  that  the  judicial  power  of  the  United  States 
shall  not  be  constmed  to  extend  to  any  suit,  in  law  or  equity,  com- 
menced or  prosecuted  against  one  of  the  United  States  by  citizens 
of  another  State,  or  by  citizens  or  subjects  of  any  foreign  State." 

The  right  of  a  State  to  assert,  as  plaintiff,  any  interest  it  may  have 
in  a  «ubject,  which  forms  the  matter  of  controversy  between  indi- 
viduals, in  one  of  the  courts  of  the  United  States,  is  not  affected  by 
this  amendment ;  nor  can  it  be  so  construed  as  to  oust  the  court  of 
its  jurisdiction,  should  such  cledm  be  suggested.  The  amendment 
simply  provides,  that  no  suit  shall  be  commenced  or  prosecuted 
against  a  State.  The  State  cannot  be  made  a  defendant  to  a  suit 
brought  by  an  individual ;  but  it  remains  the  duty  of  the  courts  of 
the  United  States  to  decide  all  cases  brought  before  them  by  citizens 
of  one  State  against  citizens  of  a  different  State,  where  a  State  is 
not  necessarily  a  defendant.  In  this  case,  the  suit  was  not  instituted 
against  the  State  or  its  treasurer,  but  against  the  executrbces  of  David 
iUttenhouse,  for  the  proceeds  of  a  vessel  condemned  in  the  court 
of  admiralty,  which  were  admitted  to  be  in  their  possession.  If  these 
proceeds  had  been  the  actual  property  of  Pennsylvania,  however 
wrongfully  acquired,  the  disclosure  of  that  fact  would  have  presented 
a  case  on  which  it  is  unnecessary  to  give  an  opinion;  but  it  certainly 
can  never  be  alleged,  that  a  mere  suggestion  of  title  in  a  State  to 
property,  in  possession  of  an  individual,  must  arrest  the  pro- 
[  *  140  ]  ceedings  of  the  court,  and  prevent  their  *  looking  into  the 
suggestion,  and  examining  the  vaUdity  of  the  title. 

If  the  suggestion  in  this  case  be  examined,  it  is  deemed  perfectiy 
clear  that  no  title  whatever  to  the  certificates  in  question  was  vested 
in  the  State  of  Pennsylvania. 

By  the  highest  judicial  authority  of  the  nation  it  has  been  long 
since  decided,  that  the  court  of  appeals  erected  by  congress  had  full 
authority  to  revise  and  correct  the  sentences  of  the  courts  of  admi- 
ralty of  the  several  States,  in  prize  caYises.  That  question,  therefore, 
is  at  rest.  Consequentiy,  the  decision  of  the  court  of  appeals  in  this 
case  annulled  the  sentence  of  the  court  of  admiralty,  and  extin- 
guished the  interest  of  the  .State  of  Pennsylvania  in  The  Active  and 
her  cargo,  which  was  acquired  by  that  sentence.  The  full  right  to 
that  property  was  immediately  vested  in  the  claimants,  who  might 
rightfully  pursue  it,  into  whosoever  hands  it  might  come.  These 
certificates,  in  the  hands,  first,  of  Matthew  Clarkson,  the  marshal, 
and  afterwards  of  Qeorge  Ross,  the  judge,  of  the  court  of  admiralty, 
were  the  absolute  property  of  the  claimants.  Nor  did  they  change 
their  character  on  coming  into  the  possession  of  David  Rittenhouse. 

Although  Mr.  Rittenhouse  was  treasurer  of  the  State  of  Pennsyl« 
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vania,  and  the  bond  of  indemnity  which  he  executed  states  the  money 
to  have  been  paid  to  him  for  the  use  of  the  State  of  Pennsylvania,  it 
is  apparent  that  he  held  them  in  his  own  right,  until  he  should  be 
completely  indemnified  by  the  State.  The  evidence  to  this  point  is 
conclusive.  The  original  certificates  do  not  appear  to  have  been  de- 
posited in  the  state  treasury,  to  have  been  designated  in  any  manner 
as  the  property  of  the  State,  or  to  have  been  delivered  over  to  the 
successor  of  David  Bittenhouse.  They  remained  in  his  possession. 
The  indents,  issued  upon  them  for  interest,  were  drawn  by  David 
Rittenhouse,  and  preserved  with  the  original  certificates. 
When  funded  as  •part  of  the  debt  of  the  United  States,  [  •  141  ] 
they  were  funded  by  David  Rittenhouse,  and  the  interest 
was  drawn  by  him.  The  note  made  by  himself  at  the  foot  of  the 
list,  which  he  preserved,  as  explanatory  of  the  whole  transaction, 
demonstrates  that  he  held  the  certificates  as  security  against  the  bond 
he  had  executed  to  George  Ross  ;  and  that  bond  was  obligatory,  not 
on  the  State  of  Pennsylvania,  but  on  David  Rittenhouse,  in  his  pri- 
vate capacity. 

These  circumstances  demonstrate,  beyond  the  possibility  of  doubt, 
that  the  property,  which  represented  The  Active  and  her  cargo,  was 
in  possession,  not  of  the  State  of  Pennsylvania,  but  of  David  Rit- 
tenhouse as  an  individual ;  after  whose  death  it  passed,  like  other 
property,  to  his  representatives. 

Since  then,  the  State  of  Pennsylvania  had  neither  possession  of, 
nor  right  to,  the  property  on  which  the  sentence  of  the  district  court 
was  pronounced,  and  since  the  suit  was  neither  commenced  nor  pro- 
secuted against  that  State,  there  remains  no  pretext  for  the  allegation 
that  the  case  is  within  that  amendment  of  the  constitution  which 
has  been  cited ;  and,  consequently,  the  State  of  Pennsylvania  can 
possess  no  constitutional  right  to  resist  the  legal  process  which  may 
be  directed  in  this  cause. 

It  will  be  readily  conceived  that  the  order  which  this  court  is  en- 
joined to  make  by  the  high  obligations  of  duty  and  of  law,  is  not 
made  without  extreme  regret  at  the  necessity  which  has  induced  the 
application.  But  it  is  a  solemn  duty,  and  therefore  must  be  performed. 
A  peremptory  mandamus  must  be  awarded. 

6  P.  190;  12  p.  667;  14  P.  614;  2  H.  497 ;  24  H.  450;  2  B.  620;  6  Wal.  166,  247. 
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[  •  142  ]  Violett  t;.  Patton. 

5  C.  U2. 

If  a  person  write  his  name  on  a  blank  piece  of  paper,  with  the  intent  to  have  it  operate  as  an 
indorsement  of  a  negotiable  note,  to  obtain  a  loan  for  the  benefit  of  a  fUend,  who  is  to 
sign  as  maker,  and  the  note  be  written  and  signed,  and  the  loan  made  on  the  faith  of 
it,  the  signature  operates  as  an  indorsement,  and  binds  the  indorser. 

When  the  error  assigned  is  the  refusal  of  the  court  to  give  a  particular  direction  to  the  jurj, 
the  direction  must  be  so  perfectly  stated,  as  to  be  proper  to  be  given  as  stated. 

Error  to  the  circuit  court  for  the  District  of  Columbia,  in  an  ac- 
tion of  assumpsit  by  Patton  as  indorsee  of  a  negotiable  note  indorsed 
by  Violett  The  exceptions  and  the  material  facts  are  stated  in  the 
opinion  of  the  court. 

E.  X  Lee  and  Youngs,  for  the  plainti£ 

Sivanm^  for  the  defendant. 

[  *  148  ]  *  Marshall,  C.  J.,  deliyered  the  opinion  of  the  courti  as 
follows : 

This  case  comes  on  upon  two  exceptions ;  one  to  the  opinion  of 
the  circuit  court  given  to  the  jury,  and  the  other  to  the  re- 
[  *  149  ]  fusal  of  that  court  to  give  an  *  opinion  which  was  prayed  by 
the  counsel  for  the  defendant  below. 

The  declaration  contains  two  counts.  One  upon  the  indorsement 
of  a  promissory  note,  and  the  other  for  money  had  and  received  to 
the  plaintiff's  use.  The  question  arising  on  the  first  bill  of  excep- 
tions is,  whether  the  court  erred  in  directing  the  jury  respecting  the 
liability  of  the  defendant  below,  on  the  indorsement  which  was  the 
foundation  of  the  action. 

The  indorsement  was  made  before  the  note  was  written ;  and  it 
appeared  that  the  body  of  the  note  was  filled  up  by  Patton.  The 
opinion  of  the  court  was,  that,  if  the  jury  should  be  satisfied,  from  the 
testimony,  that  Violett  indorsed  this  paper  for  the  purpose  of  giving 
Brooke  a  credit  with  Patton,  and  that,  upon  the  faith  of  the  note  so 
drawn  and  indorsed,  Patton  did  credit  Brooke  to  the  amount  thereof, 
the  circumstances,  that  the  note  was  made  subsequent  to  the  indorse- 
ment, without  any  consideration  from  Brooke  to  Violett,  and  was 
filled  up  by  the  plaintifi^  did  not  bar  the  action ;  and,  further,  that  the 
said  Brooke  was  to  be  considered  as  authorized  by  the  said  Violett 
to  make  the  note  to  Patton. 
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This  opinion  is  said  to  be  erroneous ;  because, 

1.  The  indorsement  was  made  without  consideration. 

2.  It  was  made  on  a  blank  paper. 

3.  There  was  no  memorandum  of  the  agreement  in  writing. 

In  support  of  the  first  point,  the  counsel  for  the  plaintiff  in  error 
have  cited  several  cases,  intending  to  prove  that  an  indorsement 
made  without  consideration,  though  it  transfers  the  paper  to  the 
indorsee,  creates  no  tiabiUty  in  the  indorsor;  and  that  a 
*  promise  in  writing,  made  without  consideration,  is  void.      [  *  150  ] 

So  fax  as  respects  the  immediate  parties  having  know- 
ledge of  the  fact,  and  so  far  as  relates  to  an  indorsement  under  the 
statute  of  Virginia,  this  is  correct ;  but  the  real  question  in  the  cause 
is,  does  the  testimony  prove  a  sufficient  consideration  for  the  promise 
created  by  the  indorsement  ?  This  is  not  intended  to  comprehend 
any  writing  on  which  an  action  of  debt  is  given. 

To  constitute  a  consideration  it  is  not  absolutely  necessary  that  a 
benefit  should  accrue  to  the  person  making  the  promise.  It  is  suffi- 
cient that  something  valuable  flows  from  the  person  to  whom  it  is 
made ;  and  that  the  promise  is  the  inducement  to  the  transaction. 
In  the  common  case  of  a  letter  of  credit  given  by  A  to  B,  the  person 
who,  on  the  faith  of  that  letter,  trusts  B,  is  admitted  to  have  his  re- 
medy against  A,  although  no  benefit  accrued  to  A  as  the  considera- 
tion of  his  promise.  So  in  the  present  case,  Patton  trusted  Brooke 
on  the  credit  of  Violett^s  name,  and  Violett  wrote  his  name  for  the 
purpose  of  giving  Brooke  that  credit  with  Patton.  It  was,  in  effect, 
and  in  intention,  a  letter  of  credit  The  case  shows  that  this  was  both 
the  intention  and  the  effect  of  Violett's  giving  his  name  to  Brooke.  In 
conscience,  and  in  substance,  then,  it  is  a  letter  of  credit,  upon  which 
the  money,  it  was  intended  to  secure,  was  advanced ;  and  although 
In  point  of  form  the  transaction  takes  the  shape,  and  was  intended 
to  take  the  shape,  of  an  indorsement,  yet,  so  far  as  respects  consi- 
deration, the  indorsement  has  the  full  operation  of  an  undertaking  in 
the  form  of  a  letter  of  credit 

It  is  common  in  Virginia  for  two  persons  to  join  in  a  promissory 
note,  the  one  being  the  principal  and  the  other  the  security.  Al- 
though the  whole  benefit  is  received  by  the  principal,  this  contract 
has  never  been  considered  as  a  nudum  pactum  with  regard  to 
the  security.  So  feur  as  respects  consideration,  no  *  differ-  [  *  151  ] 
ence  is  perceived  in  the  cases.  Violett  has  signed  his  name 
upon  this  paper,  for  the  purpose  of  giving  Brooke  a  credit  with  Pat- 
ton, and  his  signature  has  obtained  that  credit  The  consideration 
is  precisely  the  same,  whether  his  name  be  on  the  back  or  the  face 
of  the  paper. 


tl4         SUPREME   COURT  OF  THE  UNITED   STATES. 


Yiolett  V.  Patton.    5  C. 


2.  The  second  objection  is,  that  the  indorsement  preceded  the  mak- 
ing of  the  note. 

This  objection  certainly  comes  with  a  very  bad  grace  from  the 
mouth  of  Violett.  He  indorsed  the  paper  with  the  intent  that  the 
promissory  note  should  be  written  on  the  other  side ;  and  that  he 
should  be  considered  as  the  indorser  of  that  note.  It  was  the  shape 
he  intended  to  give  the  transaction ;  and  he  is  now  concluded  from 
saying  or  proving  that  it  was  not  filled  up  when  he  indorsed  it.  It 
would  be  to  protect  himself  from  the  effect  of  his  promise,  by  alleg- 
ing a  fraudulent  combination  between  himself  and  another  to  obtain 
money  for  that  other  from  a  third  person.  The  case  of  Russell 
and  Langstaffe,  reported  in  Douglass,  514,  is  conclusive  on  this 
point. 

3.  The  third  objection  is,  that  there  was  no  memorandum  of  the 
agreement  in  writing. 

The  argument  on  this  point  is  founded  on  the  idea  that  the  statute 
of  frauds  in  Virginia  is  copied  literally  from  the  statute  of  Charles 
IL  This  is  not  the  fact.  The  first  section  of  the  act  of  Virginia 
differs  from  the  4th  section  of  the  stat.  of  Charles  IL  in  one  essen- 
tial  respect.  The  statute  of  England  enacts  that  no  action  shall  be 
brought,  in  the  cases  specified,  '^  unless  the  agreement  on  which  such 
action  shall  be  brought,  or  some  memorandum  or  note  thereof,  shall 
be  in  writing,"  &c.  The  Virginia  act  enacts  that  no  action  shall  be 
brought  in  the  specified  cases,  <<  unless  the  promise  or  agreement  on 
which  such  action  shall  be  brought,  or  some  memorandum  or  note 
thereof,  shaU  be  in  writing,"  &c.  The  reasoning  of  the  judges,  in  the 
cases  in  which  they  have  decided  that  the  consideration 
[  •  152  ]  ought  to  be  •in  writing,  turns  upon  the  word  agreement,  of 
which  the  consideration  forms  an  integral  part.  This  rea^ 
soning  does  not  apply  to  the  act  of  Virginia,  in  which  the  word  "  pro- 
mise "  is  introduced. 

It  was  thought  proper  to  notice  this  difference  between  the  act  of 
parliament,  and  the  act  of  Virginia,  although  the  opinion  of  the  court 
is  not  determined  by  it.  In  this  case  the  assignment  does  express  a 
consideration.     It  is  made  for  value  received. 

It  is  unnecessary  to  decide  in  this  case,  whether  the  declaration 
ought  to  have  alleged  that  the  indorsement  was  made  on  considera- 
tion. With  that  question  the  jury  had  no  concern,  and  the  direction 
of  the  court  was  not  affected  by  it.  There  being  no  demurrer,  it 
could  only  occur  in  arrest  of  judgment  But  on  a  motion  in  arrest  of 
judgment,  the  defendant  below  could  not  have  availed  himself  of  this 
error,  if  it  be  one,  because  there  are  two  counts  in  the  declsuration, 
one  of  which  is  unquestionably  good,  and  the  court  cannot  perceive  on 
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which  the  verdict  was  rendered    By  the  act  of  jeofails  in  Virginia 
there  is  no  error  if  any  one  count  will  support  the  judgment. 

The  second  exception  is  to  the  refusal  of  the  circuit  court  to  give 
the  opinion,  prayed  for  by  the  counsel  for  the  defendant  below. 

When  the  error  alleged  is,  not  that  the  court  has  misdirected  the 
jury,  but  that  the  court  has  refused  to  give  a  particular  opinion,  the 
opinion  demanded  must  be  so  perfectly  stated,  that  it  becomes  the 
duty  of  the  court  to  give  it  as  stated. 

In  this  case,  the  opinion  required  by  the  counsel  consists  of  two 
parts.  The  first  is  to  instruct  the  jury  <'  that  if  they  shall  be  satisfied, 
firom  the  evidence,  that  Richard  Brooke,  the  maker  of  the  note  in 
this  case,  had,  at  the  time  the  note  became  due,  or  at  any  time  pre- 
vious to  the  commencement  of  this  suit  against  the  defend- 
ant, property  sufficient  to  pay  *  the  debt  claimed,"  &c,  and  [  *  153  ] 
the  plaintiff  brought  no  suit,  then  this  action  is  not  main- 
tainable. 

This  court  conceives  that  the  circuit  court  ought  not  to  have  given 
this  opinion.  Had  Richard  Brooke  possessed  property  before  the 
making  of  the  note,  and  not  afterwards,  the  opinion,  in  the  terms  in 
which  it  was  required,  would  have  been  a  direction  to  find  their 
verdict  for  the  defendant.  So  if  Richard  Brooke  had  been  in  pos- 
session of  property  for  a  single  day,  and  had  the  next  day  become 
insolvent,  the  court  was  asked  to  say  that,  in  such  a  case,  the  indorsor 
could  only  be  made  liable  by  suit  against  the  maker.  Such  a  direc* 
tion,  in  the  opinion  of  this  court,  would  have  been  improper. 

The  second  branch  of  tae  opinion  the  circuit  court  was  required 
to  give,  is  in  these  words :  "  Or  if  the  jury  shall  be  satisfied  that  the 
said  plaintiff  and  the  said  Brooke  have,  since  the  said  note  become 
due,  both  lived  in  the  county  of  Fairfax,  in  Virginia,  and  have  con- 
tinued to  reside  in  the  county  of  Fairfeuc  until  the  beginning  of  the 
present  suit,  and  the  plaintiff  hath  not  brought  suit  against  the  said 
Brooke  in  Virginia,  then  the  defendant  is  not  liable  in  this  action." 

If  the  plaintiff  had  sued  Brooke  elsewhere  than  in  Virginia,  or  if 
Brooke  had  become  insolvent  previous  to  the  making  of  the  note, 
and  had  continued  to  be  so,  the  opinion  of  the  court,  if  given  as 
prayed,  would  have  been,  that,  still,  a  suit  against  the  maker  of  the 
note  was  necessary  to  give  a  right  of  action  against  the  indorser. 

This  is  not  underistood  to  be  the  law  of  Virginia.  It  is  understood 
to  be  the  law,  that  the  maker  of  the  note  must  be  sued,  if  he  is 
solvent,  but  Ms  insolvency  dispenses  with  the  necessity  of  suing 
him.  It  is  not  known  that  any  decision  of  the  state  courts  requires 
that  this  insolvency  should  be  proved  by  taking  the  oath  of  an  in- 
solvent debtor,  nor  is  it  believed  that  tills  is  the  only  admissible 
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[  •  154  ]  testimony  of  •the  fajctot  insolvency.  Other  testimony  may 
be  admitted.  It  would  therefore  have  been  proper  to  leave 
it  to  the  jury  to  determine  whether  it  was,  at  any  time,  in  the  power 
of  the  plaintiff  to  have  made  the  money  due  on  this  note,  or  any 
part  of  it,  from  the  maker  by  suit ;  and  their  verdict  ought  to  have 
been  regulated  by  the  testimony  in  this  respect 

This  opinion  was  not  required. 

This  court  is  of  opinion  that  there  is  no  error,  and  that  the  judg- 
ment is  to  be  affirmed  with  costs. 

16  P.  290;  8  H.  516;  20  H.  848;  22  H.  28,  96. 


PiBBOB  V.  Turner. 

ft 

6  C.  154. 

Where  a  statute  declared  that  all  convejaneee,  not  ackno^edged  and  recorded,  should  be 
yalid  as  between  the  parties  and  their  heirs,  bat  yoid  as  to  all  creditors  and  subsequent 
purchasers,  it  was  held,  that  only  creditors  and  purchasers  of  the  grantor,  were  intended ; 
and  that  creditors  of  the  husband,  could  not  claim  property  of  the  wife,  settled  on  her  by 
an  ante-nuptial  deed,  not  recorded. 

Error  to  the  circuit  court  for  the  District  of  Columbia.     The 
material  facts  appear  in  the  opinion  of  the  court 

K  X  LeCj  and  Swamii  for  the  plaintiff. 

C  SimmSy  P.  B.  Key^  and  JoneSj  for  the  defendant 

r  •  164  ]  •  Washington,  J.,  delivered  the  opinion  of  the  court  as 
follows,  namely : 
This  is  an  action  brought  by  a  creditor  of  Charles  Turner,  against 
Rebecca  Turner,  who  is  charged  as  his  executrix ;  and  the  questions 
submitted  to  the  consideration  of  the  court  are,  1st  Whether  the 
slaves,  mentioned  in  the  deed  of  the  14th  of  February,  1798,  are  to 
be  taken  as  assets  belonging  to  the  estate  of  Charles  Turner ;  and 
if  so,  then,  2d.  Whether  Mrs.  Turner  can,  under  thie  circumstances 
of  this  case,  be  properly  charged  as  an  executrix  of  her  own  wrong  ? 
If  the  first  question  be  determined  in  feivor  of  the  defendant  in  error, 
it  will  become  unnecessary  to  consider  the  second ;  as  it  does  not 
appear  that  Mrs.  Turner  intermeddled  in  any  manner  with  the  estatt 
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of  her  deceased  husband,  unless  these  slaves  did,  in  point  of  law, 
oonstitute  a  part  of  that  estate. 

*  The  first  question  depends  upon  the  construction  which  [  *  165  ] 
the  court  may  give  to  the  4th  section  of  the  statute  of 
Virginia,  passed  on  the  13th  of  December,  1792,  entitled  "An  act  for 
regulating  conveyances,"  which  declares  that  all  conveyances  of  land, 
marriage  settlements  of  lands,  slaves,  or  other  personal  property, 
deeds  of  trust  and  mortgages  thereafter  made,  should  be  void  as  to 
aU  creditors  and  subsequent  purchasers,  unless  the  same  were  ac- 
knowledged or  proved,  and  recorded  within  the  time  prescribed  by 
the  statute ;  but  that  the  same  as  between  the  parties  and  their  heirs 
should  nevertheless  be  valid  and  binding. 

The  deed  firom  Rebecca  Kenner,  the  defendant  in  error,  previous 
to  her  intermarriage  with  Charles  Turner,  by  which  the  daves  in 
question  were  settled  on  the  said  Charles  Turner  and  herself,  during 
their  Uves,  and  the  life  of  the  longest  liver  of  them,  with  remainder 
to  the  heirs  of  the  said  Rebecca,  not  having  been  proved  and  recorded 
within  the  time  prescribed  by  law,  it  is  contended  by  the  plaintiff  in 
error  that  the  same  became  void  as  to  the  creditors  of  Charles  Tur- 
ner, whose  rights  remained  unimpaired  by  that  deed,  in  the  same 
manner  as  if  it  had  never  been  made ;  in  which  case,  it  is  not  denied 
that  an  absolute  estate  would  have  vested  in  the  husband,  on  his 
marriage. 

This  argument  proceeds  upon  the  ground,  that  by  the  words  '^  all 
creditors  and  subsequent  purchasers,"  is  meant  as  well  the  creditors 
of  the  grantee  and  subsequent  purchasers  firom  him,  as  those  who 
might  derive  title  under  the  grantor.  Although  the  words  are  cer- 
tainly broad  enough  to  comprehend  the  whole,  it  is  believed  by  a 
majority  of  the  court  that  the  construction  should  be  such  as  to 
limit  the  application  of  them  to  the  creditors  of,  and  subsequent  pur- 
chasers firom,  the  grantor.  In  no  case  but  one,  where  a  title  can  be 
set  up  for  the  grantee  paramount  the  deed,  can  it  ever  be  the  interest 
of  a  creditor  of  the  grantee  to  insist  upon  such  a  construction  as 
is  contended  for  in  this;  for  as  he  must  derive  his  title 
*  under  the  deed,  if  it  be  void  as  to  him,  it  is  impossible  for  [  *  166  ] 
him  to  found  a  claim  upon  it  in  right  of  the  grantee,  whose 
only  title  is  under  the  deed.  It  would  be  strange  that  a  deed  should 
be  binding  upon  the  grantee  and  his  heirs,  and  yet  void  as  to  persons 
claiming  under'  him,  for  a  valuable  consideration  ;  and  yet  such 
would  be  the  consequence,  if  the  words  "  all  creditors  and  subsequent 
purchasers"  should  be  understood  to  apply  to  persons  claiming  under 
the  grantee  as  well  as  those  claiming  under  the  grantor.  Indeed  it 
would  seem  repugnant  and  absurd,  to  apply  the  same  expressions  to 
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persons,  who,  if  they  claim  at  all,  must  claim  under  the  deed,  and 
also  to  those  who  claim  against  the  deed ;  in  the  latter  case,  the  in- 
validity of  the  deed  is  consistent  with  the  claim,  in  the  former  it  is 
destructive  of  it. 

It  may  be  said,  however,  that  these  observations  are  inapplicable 
to  this  particular  case,  because  the  creditors  of  the  husband  do  not 
claim  under,  but  against  the  deed ;  and,  in  this  respect,  stand  upon 
the  same  ground  as  the  creditors  of  the  grantor.  But  if  in  every 
other  case  which  can  be  stated,  the  invalidity  of  the  deed  is  applica- 
ble to  the  creditors  of  the  grantor,  or  those  claiming  under  him,  and 
to  none  other,  by  what  rule  of  construction,  can  the  same  words  have 
a  more  extended  meaning,  so  as  to  be  applied  to  persons  who  claim 
in  right  of  a  party  to  the  same  deed  other  than  the  grantor.  If  the 
deed  in  question  had  granted  to  Charles  Turner,  an  estate  in  fee  as 
to  the  land,  and  for  life  in  respect  to  the  slaves,  would  it  have  been 
void  as  to  simple  contract  creditors,  who  could  go  only  against  the 
personal  estate,  and  good  as  to  specialty  creditors,  who  might  sub- 
ject the  real  assets  ?  and  yet,  if  the  deed  be  void  at  all  as  to  the 
creditors  of  the  husband,  it  must  be  so  throughout ;  in  which  case  it 
might  well  be  doubted  whether  the  land  could  be  made  liable  to  the 
payment  of  the  husband's  debts ;  or,  to  present  the  question  in  a  less 
doubtful  shape,  would  the  deed  be  considered  void  as  to  a  pur- 
chaser from  the  husband,  of  the  slaves,  and  good  as  to  a  purchaser 

of  the  land  ?  Let  the  true  interpretation  of  the  words  ''  all 
[  *  167  ]  *  creditors  and  subsequent  purchasers  "  be  once  ascertained, 

and  every  difficulty  in  the  case  is  at  an  end.  If  they  are 
construed  to  mean  the  creditors  of  the  grantor,  or  subseqent  pur- 
chasers from  him,  then,  the  deed  being  good  between  all  the  parties 
to  it,  no  estate  vested  in  Charles  Turner,  but  such  as  the  deed  itself 
passed  to  him.  The  titie  of  his  creditors  being  clearly  derivative,  if 
he  had  no  titie  under  the  deed,  (and  being  himself  bound  by  it,  he 
could  have  none  which  was  inconsistent  with  it,)  then  his  creditors 
could  have  none.  But  if  he  had  a  title  incompatible  with  that 
granted  by  the  deed,  then  he  was  not  bound  by  the  deed ;  contrary 
to  the  statute  which  declares  that  he  was  bound.  If  his  creditors 
have  any  such  titie,  it  cannot  be  derived  from  him,  when,  in  point 
of  law,  he  had  none  in  himself;  and,  independent  of  his  titie,  it  is 
impossible  to  show  any  in  them.  If  a  subsequent  purchaser,  with 
notice  of  a  prior  unrecorded  deed,  could  not  prevail  against  the  titie 
of  the  first  purchaser,  and  most  unquestionably  he  could  not,  how 
much  stronger  is  the  case  when  such  subsequent  purchaser  is  even  a 
party  to  the  first  deed,  and  claims  an  interest  under  it  ?  To  say  in 
this  case,  that,  upon  the  marriage  of  Charles  Turneri  or  at  any  time 
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•fterwards,  the  law  cast  upon  hhn  an  estate  in  the  property  conveyed 
by  this  deed,  of  which  he  had  notice,  and  to  which  he  was  a  partyi 
inconsistent  with  the  estate  conveyed  to  him  by  that  deed,  (and  this 
must  be  scud,  if  his  creditors  can  claim  such  estate  in  his  right,)  is, 
in  the  opinion  of  a  majority  of  the  court,  repugnant  to  the  pledn 
meaning  and  spirit  of  the  law  under  consideration. 

That  creditors  of  the  husband,  or  purchasers  from  him,  may  be  in- 
jured by  the  construction  which  this  court  feels  itself  compelled  to 
give  to  this  law,  need  not  be  denied ;  but  it  is  not  for  this  tribunal  to 
afford  them  relief.  It  might,  perhaps,  be  well  if  the  law  were  so 
amended  as  to  render  deeds  made  in  contemplation  of  marriage  void 
in  express  terms,  as  to  the  creditors  of  the  husband,  or  purchasers 
from  him,  in  case  the  same  should  not  be  recorded  within  the  time 
prescribed  by  law. 

•  The  court  has  felt  some  difficulty  in  consequence  of  a  [  •  168  ] 
decision  of  tiie  court  of  appeals  in  the  case  of  Anderson  v. 
Anderson,  2  Call.  163 ;  but  it  is  believed  that  the  judgment  in  that 
case  was  perfectly  correct,  let  the  particular  point  which  occurs  in 
this  cause  be  settled  one  way  or  the  other.  In  that  case,  the  contract 
was  not  only  executory  and  rendered  void  at  law,  by  the  subsequent 
intermarriage  of  the  parties  to  the  contract,  but  it  was,  at  the  time 
when  the  slaves  were  taken  in  execution,  perfectly  contingent  whether 
the  wife  could  ever  claim  any  interest  in  them,  in  opposition  to  per- 
sons deriving  title  under  the  husband.  For  if  the  husband  should 
have  survived  the  wife,  or  if  they  should  have  had  issue,  the  abso- 
lute legal  estate  of  the  husband,  gained  by  the  intermarriage,  would 
have  remained  unaffected  by  the  deed.  There  was,  therefore,  no  rea- 
son why  the  creditors  of  the  husband  should  be  prevented  from  re- 
ceiving satisfaction  of  their  debts  out  of  his  legal  estate  in  the  slaves, 
because  it  was  subject  to  an  equitable  contingent  interest  in  the  wife, 
which  might  never  become  effectual.  A  court  of  equity  might  well 
say  to  her,  as  you  have  no  remedy,  at  law,  for  a  breach  of  the  con- 
tract by  the  husband,  in  consequence  of  not  having  interposed  trus- 
tees to  protect  your  rights,  and  have  omitted  to  record  the  deed  by 
which  creditors  and  subsequent  purchasers  might  be  defrauded,  we 
will  not  now  decree  you  a  specific  performance  against  creditors  who 
have  law  and  equity  on  their  side. 

Decree  affirmed. 

Johnson,  J.  I  am  unfortunate  enough  to  dissent  from  my  brethren 
in  this  case.  I  think  the  creditors  of  Turner  entitled  to  recover,  and 
entitled  to  recover  in  this  form  of  action. 

I  will  not  contest  the  general  principle,  that  the  creditors,  to  whoie 
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benefit  this  act  must  be  understood  to  operate,  are  the  cxediton 
of  that  party  only  from  whom  the  estate  moves.  But  this  case 
presents  an  exception  to  the  general  role ;  and  the  reasonings 
[  •  169  ]  •  from  which  the  general  conclusion  results,  will  be  found  in- 
applicable to  the  case  of  husband  and  wife,  with  regard  to 
the  personal  estate  of  the  latter. 

The  words  of  the  act  are  admitted  to  be  sufficiently  comprehen- 
sive to  include  the  creditors  of  both ;  the  general  rule  is,  that  the  let- 
ter must  prevail ;  and  it  is  only  when  an  adherence  to  the  letter  will 
involve  a  court  in  absurdity,  or  inextricable  difficulty,  that  the  spirit 
is  resorted  to  as  a  restriction  upon  the  literal  meaning.  But  the  con- 
struction which  I  give  to  this  act  removes  repugnance  and  absurdity, 
and  produces  a  concordance  between  the  letter  and  the  spirit,  which 
appears  to  my  mind  conclusive  upon  its  correctness. 

What  was  the  object  of  the  legislature  ?  It  was  to  protect  the 
community  from  that  false  credit  which  men  acquire  in  society,  from 
the  possession  of  or  supposed  interest  in  property ;  to  place  within 
their  reach  the  means  of  avoiding  those  frauds  which  may  be  prac- 
tised upon  them,  by  the  possessor  of  property,  when  an  estate  or  in- 
terest in  it  exists,  in  fact,  in  some  other  person. 

The  argument  in  favor  of  the  defendant  is,  that  the  creditors  of 
the  grantee  can  derive  no  benefit  from  a  deed  which  the  act  declares 
void,  and  which,  consequently,  could  vest  no  interest  in  their  debtor. 
Through  him  they  must  claim,  and  no  other  estate  but  that  which 
existed  in  him,  ought  to  be  subjected  to  their  debts. 

I  will  not  pass  an  opinion  upon  the  correctness  of  an  argument 
which,  in  the  case  where  possession  follows  the  alienation,  may  make 
the  act  productive  of  the  very  fraud  which  it  was  intended  to  obvi- 
ate. My  opinion  is  founded  upon  a  ground  which  is  unafiected  by 
the  conclusion  upon  this  point,  or  rather  in  perfect  coincidence  vrith 
that  conclusion.  I  deduce  my  conclusion  from  the  consideration 
that  the  claim  of  Turner's  creditors  is  not  derived  through 
[  *  170  ]  *the  deed,  but  is,  in  fact,  in  direct  hostility  with  its  opera- 
tion. The  effect  of  the  marriage,  in  transferring  the  pro- 
perty to  the  husband,  is  the  foundation  of  their  claim ;  and  the  deed 
executed  on  the  intermarriage  of  the  defendant  with  Charles  Turner, 
constitutes  the  subject  of  the  defence  against  their  claim.  The  cre- 
ditors, in  order  to  maintain  their  action,  prove,  first,  the  property  in 
the  wife  before  marriage,  then  her  intermarriage  with  their  debtor. 
These  fietcts,  in  operation  of  law,  upon  her  personal  property,  sustain 
their  right  of  recovery.  But,  in  opposition  to  their  daim,  the  wife  en- 
deavors to  avail  herself  of  this  deed ;  and  this  question  is  brought  up 
on  an  exception  taken  by  the  creditors  to  its  legal  validity.    Th9 
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groimd  of  fheir  objection  is,  that  it  wants  that  evidence  of  authen 
ticity  which  the  law  requires,  to  make  it,  as  to  them,  a  valid  instru- 
ment. No  doubt  is  entertained  with  regard  to  the  invalidity  of  this 
instrument,  as  to  one  description  of  creditors ;  but  it  is  contended,  on 
behalf  of  the  defendant,  that  no  other  creditors  can  avail  themselves 
of  that  objection,  except  the  creditors  of  the  wife  before  marriage. 
There  appears  to  me  to  be  no  reason  for  the  distinction  in  the  case 
of  husband  and  wife.  Her  creditors  before  marriage  become  his 
during  coverture ;  she  can  contract  no  debts  to  which  she  can  be 
made  personally  liable ;  her  personal  property  becomes  his  by  the  act 
of  intermarriage,  and  he  acquires  all  the  credit,  in  society,  resulting 
firom  the  acquisition  and  possession  of  that  property.  It  is  not  upon 
a  deed,  which  this  act  declares  void,  that  the  creditors  found  their 
daim,  but  upon  an  act  in  pais^  the  operation  of  which  is  an  imme- 
diate transfer  of  property,  unless  that  effect  be  prevented  by  the  legal 
execution  of  some  instrument  of  writing.  If  such  an  instrument,  ex- 
ecuted before  marriage,  be  not  recorded  within  eight  months,  it  loses 
all  legal  validity  as  to  creditors,  and  it  is  the  same  as  if  no  such  in- 
strument had  ever  been  executed.  The  recording,  as  to  them,  is  as 
necessary  as  the  sealing  and  delivery  is  between  the  parties. 

*  The  consistency  of  this  opinion  with  the  argument  that  [  *  171  ] 
the  creditors  of  the  grantee  can  derive  no  interest  under  a 
deed  which,  as  to  them,  is  declared  void,  will  appear  from  distinctly 
reflecting  on  the  necessary  consequence  of  such  an  admission  in  this 
case.  Declare  the  deed  void,  and  what  is  the  consequence  ?  It  no 
longer  affects  the  property  of  the  wife,  so  as  to  produce  a  state  of 
things  different  £rom  that  which  would  exist  if  it  had  never  been 
created ;  and  the  operation  of  the  deed  was  not  to  vest  an  interest 
or  estate  in  Charles  Turner,  but  to  prevent  any  estate  firom  vesting 
in  him  by  the  ordinary  effect  of  marriage.  Remove  the  preventing 
cause,  and  the  properly  becomes,  unquestionably,  subject  to  the  hus- 
band's debts. 

Two  objections  to.  this  opinion  have  been  urged,  on  which  it  may 
be  proper  to  make  some  remarks.  The  first  that  I  shall  notice  is, 
how  the  same  deed  can  be  valid  as  between  the  parties,  so  as  really 
io  prevent  any  transfer  of  property  to  the  husband,  and  yet,  through 
him,  creditors  may  derive  such  an  interest  as  to  subject  it  to  the 
payment  of  his  debts.  K  this  argument  proves  any  thing,  it  proves 
too  much.  A  momenl^s  reflection  will  show,  that  it  is  as  applicable 
to  the  case  of  the  grantor  as  of  the  grantee ;  for,  after  the  execution 
of  tiie  deed,  the  grantor  has,  in  fact,  and  in  the  acknowledgment  of 
the  act,  no  more  interest  in  the  property  than  the  grantee  had  before 
itB  execution,  or  upon  its  becoming  void  for  want  of  recording.    But 
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every  apparent  absurdity  may  be  reconciled  thus.  Legal  claims 
must  be  supported  by  legal  proof.  The  abstract  rights  of  parties 
become  immaterial,  if  not  susceptible  of  substantiation  by  evidence. 
In  a  question,  then,  between  the  direct  representatives  of  the  husband 
and  wife,  the  deed  is  a  valid  instrument,  and  may  be  received  as 
duly  authenticated  vmtten  evidence,  to  support  a  right  derived  under 
it.  But,  between  the  one  party  and  the  creditor  of  the  other,  the  law 
declares  it  wholly  inefficacious,  for  want  of  a  ceremony  which  is 

made  essential  to  its  authenticity.  The  most  ordinary  deed 
[  •  172  ]  cannot  be  *  received  in  evidence  until  proved  according  to 

the  rules  of  evidence ;  and  the  operation  of  individual  acts, 
in  producing  transfers  of  property,  must  ever  be  subject  to  such  mo- 
difications as  may  be  made  by  positive  law. 

The  other  difficulty  arises  from  the  consideration  how  this  deed 
can  be  valid  against  all  persons  (which  it  confessedly  is)  during  eight 
months,  and  then  cease  to  operate  as  to  creditors.  To  this  it  may 
be  answered,  that  this  objection,  as  well  as  the  preceding,  is  equally 
applicable  to  the  case  of  the  creditor  both  of  alienor  and  alienee ;  and 
if  valid  at  all,  might  defeat  the  operation  of  this  act  altogether.  But, 
as  a  provision  of  positive  law,  such  considerations  are  not  to  defeat 
it.  Possibly  some  inconvenience  may  result  from  holding  property 
in  this  suspended  situation  ;  but  the  duration  of  the  inconvenience 
is  not  long,  nor  the  contingency  far  remote.  Nor  is  an  analogous 
state  of  things  unknown  to  the  common  or  civil  lawyer ;  executory 
devises,  contingent  remainders,  and  shifting  uses,  produce  a  similar 
uncertainty  and  suspension  of  right.  During  the  eight  months  which 
are  given  for  recording  a  deed,  the  interests  of  peurties  must  have  vested- 
only  snb  modoj  or  subject  to  the  contingency  of  recording  it  within 
the  legal  time ;  and  no  doubt  a  court  of  equity  would  interpose  its 
authority,  during  that  period,  to  adjust  the  rights  of  parties.  Nor 
will  this  objection  at  all  affect  the  opinion  which  I  entertain  respect- 
ing the  rights  of  the  plaintiff;  for,  although  the  deed  certainly  did 
hold  the  personal  property  of  the  wife  in  a  suspended  state,  during 
the  eight  months,  so  that  the  creditors  could  not,  in  that  time,  have 
taken  it  under  execution,  yet,  after  the  expiration  of  that  period,  the 
deed  lost  its  protecting  effect,  and  that  property  then  became  subject 
to  their  debts. 

These  views  of  the  subject  appeared  to  me  to  solve  every  difficultyi 
and  lead  to  a  conclusion  upon  the  second  point  made  in  the  argu« 
ment;^  namely,  whether  the  defendant  may  be  charged  as  executrix 

de  son  tort.  The  case  of  Edwards  v.  Harben,  2  T.  B.  S87| 
[  *  173  ]  comes  *  fully  up  to  the  present,  and  it  vdll  be  found  of  no* 

oessity,  in  order  to  give  effect  to  this  act,  that  this  remedy 


FEBRUARY  TERM,  1809.  228 

Kempe*8  Lessee  v,  Kennedy.    5  G. 

should  be  countenanced.  The  hardships  of  it  would,  no  doubt,  be 
remedied  by  a  court  of  equity,  in  cases  free  from  collusion  or  moral 
fraud,  so  a^  to  prevent  the  defendant  from  being  charged  to  an 
amount  greater  than  the  value  of  the  goods  which  actually  came  to 
her  hands.  But  the  necessity  of  sanctioning  this  mode  of  pursuing 
property,  circumstanced  as  in  this  case,  will  appear  from  the  impos- 
sibility of  a  creditor's  getting  at  it  in  any  other  manner,  at  law. 
Should  the  creditor  himself  administer,  he  can  never  recover  it, 
because,  as  the  legal  representative  of  the  husband,  the  deed  would 
be  valid  against  him  without  being  recorded.  Should  any  other 
person  administer,  he  could  never  be  charged  with  the  value  of 
assets,  which  for  the  same  reason  could  never  come  to  his  hands. 
So  that  both  precedent  and  principle  concur  in  supporting  the  cor- 
rectness of  permitting  him  to  resort  to  the  present  remedy. 


Eempe's  Lessee  v.  Kennedy  et  al. 

5  C.  178. 

The  inferior  conrt  of  common  pleas  of  the  State  of  New  Jersey,  having  general  jariidictkm 
in  cases  of  treason,  was  not,  technically,  an  inferior  coort,  and  its  judgment  of  forfeiture, 
thoogh  erroneous,  cannot  be  disregarded  while  unrerersed. 

Bnoneons  judgments  of  an  inferior  court,  which  has  exceeded  its  jurisdiction,  are  roid,  those 
of  other  courts  only  Toidable. 

Error  to  the  circuit  court  of  the  United  States  for  the  district 
of  New  Jersey,  in  an  action  of  ejectment  brought  by  John  Den, 
lessee  of  Grace  Eempe,  a  British  subject,  against  R.  Kennedy  and 
M.  Cowell,  citizens  of  the  State  of  New  Jersey,  for  land  in  that 
State. 

Upon  the  trial  of  the  cause  upon  the  general  issue,  a  bill  of  excep- 
ceptions  was  taken  by  the  plaintiff,  which  presents  the  following 
case: 

Grace  Coxe,  the  lessor  of  the  plaintiff,  being  seized  in  fee  of  the 
land  in  question,  before  the  year  1772  intermarried  with  John  Tabor 
Kempe,  who  died  in  August,  1792.  They  resided  in  New  York  be* 
fore  and  during  the  war  with  Great  Britain,  and  went  to 
Great  Britain  when  New  York  was  evacuated  *  by  the  [  •  174  ] 
British  army.  Grrace  Eempe,  since  the  death  of  her  hus- 
band, has  continued  to  reside,  and  now  resides,  in  Great  Britain, 
where  he  died ;  having  been  in  possession  of  the  land  in  right  of  his 
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mfej  on  the  1st  of  March,  1776,  and  until  the  same  was  seized  by 
the  authority  of  the  State  of  New  Jersey. 

The  defendants  relied  upon  several  acts  of  the  legislature  of  New 
Jersey ;  an  inquisition  taken  under  the  authority  of  those  acts ;  a 
judgment  of  the  inferior  court  of  common  pleas  for  the  county  of 
Hunterdon,  in  May,  1779,  upon  that  inquisition,  confiscating  the 
estate ;  a  judgment  of  the  inferior  court  of  common  pleas  for  the 
county  of  Sussex ;  an  execution  upon  that  judgment  and  a  deed  from 
Joseph  Graston,  an  agent  for  the  State  of  New  Jersey,  to  the  defend- 
ant Kennedy,  whose  tenant  the  other  defendant  was ;  and  proved, 
that  he  had  always  been  in  possession  under  that  deed  from  the  day 
of  its  date,  to  the  day  of  trial. 

Upon  this  case  the  plaintiff  prayed  the  court  to  instruct  the  jury 
atxat  they  ought  to  find  a  verdict  for  him;  which  the  court  refused, 
and  directed  the  jury  that  they  ought  to  find  a  verdict  for  the  de- 
fendants ;  to  which  refusal  and  direction  the  plaintiff  excepted,  and 
brought  his  writ  of  error* 

IL  Stockton^  for  plaintiff  in  error. 

Lewis^  contr^ 

[  *  184  ]  *  Marshall,  C.  J.,  delivered  the  opinion  of  the  court,  as 
follows : 

In  this  case  two  points  are  made  by  the  plaintiff  in  error. 

1.  That  the  judgment  rendered  by  the  court  of  common  pleas, 
which  13  supposed  to  bar  the  plaintifPs  title,  is  clearly  erroneous. 

3.  That  it  is  an  absolute  nullity,  and  is  to  be  entirely  disregarded 
in  this  suit. 

However  clear  the  opinion  of  the  court  may  be,  on  the  first  point, 
in  favor  of  the  plaintiff,  it  wiU  avail  her  nothing  unless  she  succeeds 
upon  the  second.  Without  repeating,  therefore,  those  arguments 
which  have  been  so  well  urged  at  the  bar,  to  show  that  the  inquisition 
in  this  case  did  not  warrant  the  judgment  which  was  rendered  on 
it,  the  court  will  proceed  to  inquire  whether  that  judgment,  while 
unreversed,  does  not  bar  the  plaintifPs  title. 

The  law  respecting  the  proceedings  of  inferior  courts,  according 

to  the  sense  of  that  term  as  employed  in  the  EngUsh  books,  has 

been  correctly  laid  down.     The  only  question  is,  was  the 

[  *185  ]  court,  in  *  which  this  judgment  was  rendered,  ^  an  inferior 

court,"  in  that  sense  of  the  term  ? 

All  courts  from  which  an  appeal  lies  are  inferior  courts  in  relation 
to  the  appellate  court  before  which  their  judgment  may  be  carried ; 
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but  they  are  not,  therefore,  inferior  courta  in  the  technical  sense  of 
those  words.  They  apply  to  courts  of  a  special  and  limited  jurisdic- 
tion, which  are  erected  on  such  principles  that  their  judgments,  taken 
alone,  are  entirely  disregarded,  and  tte  proceedings  must  show  their 
jurisdiction.  The  courts  of  the  United  States  are  all  of  limited  juris- 
diction, and  their  proceedings  are  erroneous,  if  the  jurisdiction  be  not 
shown  upon  theuL  Judgments  rendered  in  such  cases  may  certainly 
be  reyersed,  but  this  court  is  not  prepared  to  say  that  they  are  abso- 
lute nullities,  which  may  be  totally  disregarded. 

In  considering  this  question,  therefore,  the  constitution  and  powers 
of  the  court,  in  which  this  judgment  was  rendered,  must  be  in- 
spected. 

It  is  understood  to  be  a  court  of  record,  possessing,  in  civil  cases, 
a  general  jurisdiction  to  any  amount,  with  the  exception  of  suits  foi 
real  property. 

In  treason,  its  jurisdiction  is  over  all  who  can  commit  the  offence. 

The  act  of  the  4th  of  October,  1776,  defines  the  crime,  and  that  of 
the  20th  of  September,  1777,  prescribes  the  punishment.  The  act 
of  the  18ih  of  April,  1778,  describes  the  mode  of  trial,  and  the 
tribunal  by  which  final  judgment  shall  be  rendered.  That  tribunal 
is  the  inferior  court  of  common  pleas  in  each  county.  Every  case 
of  treason,  which  could  arise  under  the  former  statutes,  is  to  be 
finally  decided  in  this  court  With  respect  to  treason,  then,  it  is  a 
court  of  general  jurisdiction,  so  far  as  respects  the  property  of  the 
accused. 

•  •  The  act  of  the  11th  December,  1778,  extends  the  crime  [  *  188  J 
of  treason  to  acts  not  previously  comprehended  within  the 
law,  but  makes  no  alteration  in  the  tribunal  before  which  this  offence 
is  to  be  tried,  and  by  which  final  judgment  is  to  be  rendered. 

This  act  cannot,  it  is  conceived,  be  fairly  construed  to  convert  the 
court  of  common  pleas  into  a  court  of  limited  jurisdiction,  in  cases 
of  treason.  It  remains  the  only  court  capable  of  trying  the  offences 
described  by  the  laws  wbich  have  been  mentioned,  and  it  has  juris- 
diction over  all  offences  committed  under  them. 

In  the  particular  case  of  Grace  Kempe,  the  inquest  is  found  in 
the  form  prescribed  by  law,  and  by  persons  authorized  to  find  it. 
The  court  was  constituted  according  to  law ;  and,  if  an  offence,  pun- 
ishable by  the  law,  had  been  in  fact  committed,  the  accused  was 
amenable  to  its  jurisdiction,  so  far  as  respected  her  property  in  the 
State  of  New  Jersey.  The  question  whether  this  offence  was  or 
waa  not  committed,  that  is,  whether  the  inquest  which  is  substituted 
for  a  verdict  on  an  indictment,  did  or  did  not  show  that  the  offence 
had  been  committed,  was  a  question  which  the  court  was  competent 
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to  decide.    The  jndgmeHt  it  gave  was  enronecms,  but  it  is  a  judg^ 
ment,  and,  nntil  rerersed,  cannot  be  disregajded. 

This  case  differs  from  the  case  from  third  Institute  in  this :  In 
that  case  the  court  was  composed  of  special  commissionerB  authorized 
to  proceed,  not  in  all  cases  of  treason^  but  in  those  cases  only  in  which 
an  indictment  had  been  taken  before  fifteen  commissioners.  Their 
error  was  not  in  rendering  judgment  against  a  person  who  was  not 
proved  by  the  indictment  to  have  committed  the  crime,  but  who,  if 
guilty,  they  had  no  power  to  try.    The  proceedings  there  were  dearly 

corcM^  non  fudice. 
[  *187  ]       It  is  unnecessary  to  notice  the  elerentii  section  of  *the 

act,  since,  without  resorting  to  it,  this  court  is  of  opinion 
that  there  is  no  enor  in  tiie  judgment  of  ihe  circuit  court 


JB  is  affirmed^  with  cosU 

10W.192;  8P.198;  2H.9;  6H.81;  8H.686;  2Wal.82B. 
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The  cottit  is  not  bound  to  gire  a  eonstraetion  to  an  amfaignona  answer  to  a  qnestion  in  a 

deposition,  npon  the  request  of  the  jury. 
The  Tefdsal  of  a  new  trial  cannot  be  assigpied  for  error. 

BftROR  to  the  circuit  court  for  the  District  of  Columbia,  in  an  action 
on  a  policy  of  insurance.  In  the  course  of  the  trial  it  became  mate- 
rial,  whether  the  insured  had  notice  of  a  certain  storm,  when  he  gave 
the  order  to  insure.  Part  of  liie  evidence  was  in  a  deposition,  which 
contained  the  following  passage:  ^  On  what  day  in  December  did 
you  inform  the  plaintiff  that  there  had  been  a  gale  of  wind  in 
Jamaica?"  To  which  it  was  stated  in  the  deposition,  that  he  an- 
swered, ^  that  on  the  13th  of  December,  1800,  he  had  informed  the 
plaintiff  (below)  that  ther^  had  been  a  strong  northern  in  Jamaica ; 
the  circumstance  which  induced  him  to  mention  this,  was  in  conse- 
quence of  a  very  heavy  gale  having  happened  the  day  before,  and 
tiie  brig  Mary,  being  then  in  Hampton  Roads,  which  produced  this 
remark,  that  he  had  a  blowing  voyage  out,  being  compelled  to  throw 
over  his  guns^  and  that  the  aforesaid  ncnrthem  had  happened  when 
he  was  in  St  Anne'**." 
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After  the  jury  had  retired  to  consider  of  their  *  verdict,  [  *  188  ] 
fhey  sent  a  written  paper  to  the  judges,  requesting  to  be 
instructed  by  the  court,  whether  the  above  answer  of  David  Young 
would  admit  of  any  other  reasonable  or  legal  construction,  than  that 
the  13th  of  December,  1800,  was  the  first  information  given  by  him 
to  the  plaintiff  below  of  the  storm  of  the  2d  of  November. 

But  the  court  refused  to  give  any  opinion  to  the  jury  upon  the 
construction  of  the  answer  of  David  Young,  unless  with  the  assent 
of  both  parties ;  and  the  counsel  for  the  plaintifis  in  error  refused  to 
assent,  and  took  a  bill  of  exceptions  to  the  refusal  of  the  court  to 
instruct  the  jury,  without  the  consent  of  both  parties. 

The  jury  found  a  verdict  for  the  defendant  in  error;  and  before 
judgment,  the  plaintifis  in  error  moved  the  court  for  a  new  triali 
upon  the  ground  that  the  verdict  was  contrary  to  evidence. 

The  court  refused  to  grant  a  new  triaL 

« 

C  Lee  and  K  J.  Lee^  for  the  plaintiffs  in  error. 
SwcMnj  for  the  defendant. 

**  CuBHiNe,  J.,  delivered  the  opinion  of  the  court,  as  fol-  [  *  190  ] 
lows: 

This  court  is  of  opinion  that  the  inferior  court  *wa8  not  [  *  191  ] 
bound  to  give  a  construction  of  the  answer  of  Captain 
David  Young  to  the  second  interrogatory  of  the  plaintiff*  below,  as 
requested  by  the  jury ;  and  that  it  would  be  improper  in  this  court 
to  determine  whether  the  inferior  court  ought  or  ought  not  to 
have  granted  the  motion  of  the  defendants  below  for  a  new  trial, 
npon  the  ground  that  the  verdict  was  contrary  to  the  evidence. 

Johnson,  J.  ^^  My  object  in  expressing  my  opinion  in  this  case,  is 
to  avoid  having  an  ambiguous  decision  hereafter  imputed  to  me,  or 
an  opinion  which  I  would  not  wish  to  be  understood  to  have  given. 

^  I  decide  against  the  appellant  on  the  first  point,  because  an  ex- 
amination of  a  witness,  taken  under,  commission,  canpot  possibly  be 
considered  written  evidence,  as  the  counsel  have  contended  it  is ;  nor' 
18  the  meaning  of  a  witness,  words  for  the  court  to  determine ;  but 
strictiy  within  the  jprovince  of  the  jury. 

^  I  decide  against  the  appellant  on  the  second  ground,  because  I 
am  of  opinion  that  no  appeal  lies  to  this  court  from  the  decision  of  a 
ciieait  court  on  a  motion  for  a  new  trial." 

T%e  judgment  below  is  to  be  affirmed^  toUh  costi. 

6  H.  215;  7  H.  186;  1  WaL  G»2. 
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BoDLEY  and  others  v.  Taylob. 

5  C.  191. 

Though  the  hmd  law  of  Kentucky  iixniiBhei  a  remedy  for  trying,  at  law,  rights  under  entries, 
prerions  to  the  enumation  of  a  patent,  yet  a  oonrt  of  equity  has  jurisdiction,  upon  the 
ground  that  an  entry  is  notice,  and  a  legal  title  afterwards  acquired  is  subject  to  the  equi- 
table right 

This  jurisdiction  is  to  be  exerted,  in  conformity  with  the  principles  of  equity,  and  not  merely 
upon  the  rules  which  would  govern  a  court  of  law. 

In  Kentucky,  if  a  natural  object  is  called  for,  as  about  a  certain  distance  from  a  fixed  monu- 
ment, and  the  object  cannot  be  found,  the  call  for  it  is  rejected,  and  the  distance  mentioned 
taken  as  the  precise  distance. 

If  an  entry  be  placed  on  a  road,  at  a  certain  distance  from  a  given  point,  by  which  the  road 
passes,  the  distance  is  to  be  computed  by  the  meanders  of  the  road,  and  not  by  a  straight 
line,  unless  there  is  something  to  show  another  intent.  If  only  the  quantity  and  one  line 
are  described  the  location  is  to  be  made  in  a  square. 

A  call  for  the  settlement  and  preemption  of  J.  before  a  location  of  the  preSmption  right  of 
J.  has  been  made,  is  substantially  a  call  for  the  land  of  J. 

In  Kentucky,  an  entiy  is  sufficient  if  it  has  that  reasonable  certainty  which  would  enable  a 
subsequent  locator,  by  the  exercise  of  a  due  degree  of  judgment  and  diligence,  to  locate 
his  own  land  on  the  adjacent  residuum. 

If  a  subsequent  locator  has  embraced  in  his  patent,  land  indnded  in  a  prior  entry,  he  must 
convey  the  legal  title  thereof  to  such  prior  locator,  without  a  conveyance  from  the  latter, 
of  lands  held  by  him,  not  within  his  entry,  but  within  that  of  the  subsequent  locator,  but 
not  surveyed  as  part  thereof. 

Error  to  the  district  court  of  the  United  States  for  the  District  of 
Kentucky,  in  a  suit  in  equity.  The  nature  of  the  case  and  the  mate- 
rial facts,  appear  in  the  opinion  of  the  court. 

The  cause  was  three  times  argued.  At  the  February  term,  1806,  by 
Taylor  and  P.  B.  Key^  for  the  nespondent ;  and  Bughes^  for  the  com- 
plainants ;  and  at  the  February  term,  1807,  by  Hughes  and  B.  Mar^ 
shall,  for  the  complainants,  and  B  Clay  and  P.  B.  Key^  for  the  re- 
spondents; and  at  this  term  by  Pope^  for  the  complainants,  and  P.  B. 
Key  J  for  the  respondent. 

[•220]       Fehrua/ry  27, 1807— •Marshall,  C.  J.    The  court  has 

been  able  to  form  an  opinion  as  to  a  part  only  of  this  case. 

That  the  court  as  a  court  of  chancery  has  jurisdiction  of  such  cases, 

is  a  point  established  by  a  long  course  of  practice  in  Virginia  and 

Kentucky;  but  in  the  exercise  of  that  jurisdiction,  it  will  proceed 
according  to  the  principles  of  equity.     In  such  case,  a  prior 

[  •  221  ]  entry  will  be  considered  as  notice  to  him  •who  has  the  legal 
title,  if  such  entry  be  sufficiently  certain.     And  the  legal 

title  will  be  considered,  as  holden  for  him  who  has  the  prior  equity. 
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March  14,  1809  —  Marshall,  C.  J.,  delivered  the  opinion  of  the 
court,  as  follows : 

This  is  an  appeal  firom  a  decree  of  the  court  for  the  district  of 
Kentucky,  by  which  Taylor  was  directed  to  convey  to  Bodley  and 
others  a  part  of  a  tract  of  land  to  which  he  held  an  elder  patent, 
but  to  which  Bodley  and  others  claim  the  better  right  under  a  junior 
patent.  The  judge  of  the  district  court  having  directed  such  part  of 
the  land  held  by  Taylor  to  be  conveyed  to  Bodley  and  others,  as 
appeared  by  certain  rules,  which  he  has  applied  to  the  case,  to  be 
within  their  claim,  and  not  within  Taylor's  location,  and  having  dis- 
missed their  biU  as  to  the  residue,  each  party  has  appealed  firom  his 
decree. 

Previous  to  any  discussion  of  the  rights  of  the  parties,  it  has  be 
come  necessary  to  dispose  of  a  preliminary  question. 

The  defendant  in  the  court  below  objects  to  the  jurisdiction  of  a 
court  of  equity,  and  contends  not  only  that  the  present  case  fulrnishes 
no  ground  of  jurisdiction,  upon  general  principles,  but  that  the  land 
law  under  which  both  titles  originate,  in  giving  a  remedy  by  which 
rights  under  entries  might  be  decided  previous  to  the  emanation  of  a 
patent,  has  prohibited  an  examination  of  the  same  question  after  a 
patent  shall  have  issued. 

Had  this  been  a  case  of  the  first  impression,  some  contrariety  of 
opinion  would  perhaps  have  existed  on  this  point.  But  it  has  been 
sufficiently  shown  that  the  practice  of  resorting  to  a  court  of  chancery 
in  order  to  set  up  an  equitable  against  the  legcd  title,  receiv- 
ed, in  its  origin,  the  sanction  of  the  court  of  *  appeals,  while  [  *  222  ] 
Kentucky  remained  a  part  of  Virginia,  and  has  been  so 
confirmed  by  an  uninterrupted  series  of  decisions  as  to  be  incorpo- 
rated into  their  system,  and  to  be  taken  into  view  in  the  considera- 
tion of  every  title  to  lands  in  that  country.  Such  a  principle  cannot 
now  be  shaken. 

But  it  is  an  inquiry  of  vast  importance  whether,  in  deciding  claims 
of  this  description,  a  court  of  equity  acts  upon  its  known,  established 
and  general  principles,  or  is  merely  substituted  for  a  court  of  law, 
with  power  to  decide  questions  respecting  rights  under  the  statute,  as 
they  existed  previous  to  the  consummation  of  those  rights  by  patent 

It  has  been  argued  that  the  right  acquired  by  an  entry  is  a  legal 
right,  because  it  is  given  by  a  statute ;  that  it  is  the  statutory  incep- 
tion of  a  legcd  title  which  gives  to  the  person  making  it  a  right, 
against  every  person  not  having  a  prior  entry,  to  obtain  a  patent  and 
to  hold  the  land.  The  inference  drawn  firom  this  is,  that  as  the  law 
affords  no  remedy  against  a  person  who  has  defeated  this  right  by 
improperly  obtaining  a  prior  patent,  a  court  of  chancery,  which  can 

VOL.  a.  20 
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afford  it,  ought  to  consider  itself  as  sitting  in  the  character  of  a  court 
of  law,  and  ought  to  decide  those  questions  as  a  court  of  law  would 
decide  them,  if  capable  of  looking  beyond  the  patent. 

This  reasoning  would  perhaps  be  conclusive  if  a  court  of  chancery 
was,  by  statute,  substituted  in  the  place  of  a  court  of  law,  with  an 
express  grant  of  jurisdiction  in  the  case.  But  the  jurisdiction  exer- 
cised by  a  court  of  chancery  is  not  granted  by  statute ;  it  is  assumed 
by  itself:  and  what  can  justify  that  assumption  but  the  Ofmiion  that 
cases  of  this  description  come  within  the  sphere  of  its  general  action? 
Li  all  cases  in  which  a  court  of  equity  takes  jurisdiction,  it  will  exep- 
cise  that  jurisdiction  upon  its  own  principles.  It  is  believed  that  no 
exception  to  this  rule  is  to  be  found  in  the  books,  and  the  state  of 
land  tities  in  Kentucky  is  not  believed  to  fizmish  one.  The 
[  *  223  ]  true  ground  of  the  jurisdiction  *of  a  court  of  equity  is,  that 
an  entry  is  considered  as  a  record  of  which  a  subsequent 
locator  may  have  notice,  and  therefore  must  be  presumed  to  have  it; 
consequentiy,  although  he  may  obtain  the  first  patent,  he  is  liable,  in 
equity,  to  the  rules  which  apply  to  a  subsequent  purchaser  with  no- 
tice of  a  prior  equitable  right.  This  certainly  brings  the  validity  of 
the  entries  before  the  court,  but  it  also  brings  with  that  question 
every  other  which  defeats  the  equity  of  the  plaintiff. 

The  court,  therefore,  will  entertain  jurisdiction  of  the  cause,  but 
will  exercise  that  jurisdiction  in  conformity  with  the  settied  princi- 
ples of  a  court  of  chancery.  It  will  afford  a  remedy  which  a  court 
of  law  cannot  afford,  but  since  that  remedy  is  not  given  by  statute, 
it  will  be  apj^ed  by  this  court  as  the  principles  of  equity  require  its 
application. 

Neither  is  the  compact  between  Virginia  and  Kentucky  considered 
as  affecting  this  case. 

If  the  same  measure  of  justice  be  meted  to  the  citizens  of  each 
State,  if  laws  be  neither  made  nor  expounded  for  the  purpose  of  de- 
priving those  who  are  protected  by  that  compact  of  their  rights,  no 
violation  of  that  compact  is  perceived. 

The  court  will  proceed,  then,  to  inquire  into  the  rights  of  the  par- 
ties, and,  in  making  this  inquiry,  will  pay  great  respect  to  all  those 
principles  wUch  appear  to  be  well  established  in  the  State  in  which 
the  lands  in  controversy  lie. 

Taylor  holding  the  eldest  patent,  it  is  necessary  that  the  complain- 
ants below  should  found  their  title  on  a  good  entry.  The  validity  of 
their  entry,  therefore,  is  the  first  subject  of  examination. 

It  was  made  on  the  17th  of  October,  1783,  and  is  in  these  words : 
^  Henry  Crutcher  and  John  Tibbs  enter  10,000  acres  of  land  on 
a  treasury  warrant,  beginning  at  a  large  black  ash  and  small  buck- 
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eye  marked  thus,  L  T.,  on  the  side  of  a  bufialo   *  load  [  *  324  ] 
leading  from  the  lower  Blue  Lacks  a  N.  E.  couise,  and  about 
seven  miles  N.  E.  by  E.  from  the  said  Blue  Licksi''  &c. 

The  only  objection  to  this  entry  is,  that  the  beginning  is  uncertain* 

Were  the  validity  of  thi^  objection  to  be  admitted,  it  would  shake 
almost  every  title  in  Kentucky.  If  it  be  recollected  that  almost  every 
acre  of  good  land  in  that  State  was  located  at  a  time  when  only  a 
few  individuals,  collected  in  scattered  forts  or  villages,  encroached  on 
the  rights  of  the  savages  and  wild  beasts  of  the  country;  that  neither 
these,  sparse  settlers,  nor  those  hardy  adventurers  who  travelled 
thither  in  quest  of  lands,  could  venture  out  to  explcxre  the  countryi 
without  exposing  their  lives  to  imminent  hazard ;  that  many  of  those 
who  had  thus  explored  the  country,  and  who  made  locations,  were 
unlettered  men,  not  only  incapable  of  expoimding  the  laws,  but  some 
of  them  incapable  of  reading ;  it  is  not  wonderful  that  the  courts  of 
Kentucky  should  have  relaxed,  in  some  degree,  the  r^or  of  the  rule 
requiring  an  impracticable  precision  in  making  entries,  should  have 
laid  hold  of  every  circumstance  which  might  afford  that  certainty 
which  the  law  has  required,  and  should  be  content  with  that  reason- 
able certainty  which  would  enable  a  subsequent  locator,  by  the  exer- 
cise of  a  due  degree  of  judgment  and  diligence,  to  locate  his  own 
lands  on  the  adjacent  residuum. 

The  entry  of  Crutcher  and  Tibbs  possesses  this  reasonable  certainty* 

The  Blue  Licks  was  a  place  of  general  notoiieiy,  and  there  ap- 
pears to  have  been  no  difficulty  in  ascertaining  the  point  from  which 
the  mensuration  should  commence.  There  being  only  one  of  thd 
tiiuree  roads  leading  from  that  point,  which  ran  nearly  a  N.  E.  course, 
no  subsequent  locator  could  doubt  on  which  road  this  land  was 
placed.  The  entry  having  called  for  visible  objects  on  the 
road  about  *  seven  miles  from  the  Licks,  those  visible  ob-  [  *225  ] 
jects  might  be  discovered  vnthout  any  extraordinary  exer- 
tion ;  and  if  they  could  not  be  discovered,  then  that  call,  according 
to  the  course  of  decisions  in  Kentucky,  would  be  discarded,  and  about 
seven  miles  would  be  considered  as  seven  miles.  But  those  objects 
remained,  and  it  appears  that  no  difficulty  has  arisen,  or  ought  to 
arise,  on  this  point.  The  jury  have  found  it  to  be  the  beginning 
called  for  in  the  entry. 

The  entry,  therefore,  of  Crutcher  and  Tibbs  is  sufficiently  certain 
and  the  court  will  proceed  to  examine  the  entry  and  survey  of  Taylor. 

This  entry  being  the  last  link  of  a  chain  commencing  with  Jacob 
Johnson,  it  is  necessary  to  fix  Jacob  Johnson,  in  order  to  ascertain 
the  position  of  Taylor. 

Jacob  Johnson's  title  is  a  settlement  and  preemption ;  a  certifiaate 
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far  which  was  granted  by  the  commissionersi  on  the  7th  day  of 
January,  1780,  in  the  following  terms : 

Peter  Johnson,  heir  at  law  of  Jacob  Johnson,  deceased,  this  day 
claimed  a  settlement  and  preemption  to  a  tract  of  land  in  the  dis- 
trict of  Kentucky,  lying  on  the  east  side  of  the  bnffalp  road  leading 
from  the  Blue  Licks  to  Limestone,  nine  miles  from  the  Lick  on  the 
upper  road,  by  the  said  decedent's  raising  a  crop  of  corn  in  the  year 
1776.  Satisfactory  proof  being  made  to  the  court,  they  are  of  opi- 
nion that  the  said  Peter  Johnson,  &c.  has  a  right  to  a  settlement  of 
400  acres  of  land,  to  include  the  above  location,  and  the  preemption 
of  1,000  acres  adjoining,  and  that  a  certificate  issue  accordingly. 

On  the  2l8t  of  February,  1780,  this  certificate,  so  far  as  respected 
the  settlement  of  400  acres,  was  entered  with  the  surveyor. 
[  *  226  ]  It  is  the  opinion  of  the  court  that  the  400  acres  *  of  land 
should  lie  entirely  on  the  east  side  of  the  road,  that  it 
should  begin  at  the  distance  of  nine  miles,  and  that  those  miles 
should  be  computed  not  by  a  straight  line,  but  according  to  the  me- 
anders of  the  road. 

In  this  respect  the  court  perceives  a  clear  distinction  between  a  call 
for  one  place  by  its  distance  from  another,  if  the  intermediate  space 
be  entirely  woods,  or  if  a  stream,  which  cannot  well  be  followed, 
passes  from  the  one  to  the  other,  and  where  a  road  is  called  for, 
which  conducts  individuals  from  point  to  point.  The  distance  of 
places  from  each  other  is  not  generally  computed  by  a  stream  not 
navigable,  but  is  always  computed  by  a  road  which  is  travelled.  It 
is,  therefore,  the  opinion  of  the  court  that  where,  as  in  this  case,  there 
is  no  other  call  in  the  entry  showing  a  contrary  intent,  and  the  entry 
is  placed  on  a  road  at  a  certain  distance  from  a  given  point  by  which 
the  road  passes,  the  distance  is  to  be  computed  by  the  meanders  of 
the  road,  and  not  by  a  straight  line. 

The  beginning  of  Johnson's  settlement  being  found,  and  its  west- 
em  side  being  placed  along  the  road,  the  next  inquiry  is,  in  what 
manner  the  land  is  to  be  surveyed. 

In  order  to  give  certainty  to  locations  of  this  description,  the  courts 
of  Kentucky  have  uniformly  determined  that  they  shall  be  under- 
stood as  being  made  in  a  square.  Johnson's  line  upon  the  road, 
therefore,  must  extend  along  the  road  until  two  lines  at  right  angles 
from  each  end  of  this  base  shall,  with  a  third  line  parallel  to  the  gene- 
ral course  of  the  road,  include,  in  a  figure  which,  if  the  road  be  re- 
duced to  a  straight  line,  would  make  a  square,  the  quantity  of  400 
acres  on  the  east  side  of  the  road. 

The  next  link  in  this  chain  of  entries,  on  which  the  title  of  Twflot 
depends,  is  Ambrose  Walden's* 
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On  the  22d  of  May,  1780,  Ambrose  Walden  •entered  [  •227  J 
1,333  acres  on  the  east  side  of  Jacob  Johnson's  settlement 
and  preemption,  on  the  waters  of  Johnson's  Fork,  a  branch  of  Licking, 
to  include  two  cabins  on  the  north  side  of  said  Fork,  built  by  Simon 
Butler,  and  to  run  eastwardly  for  quantity. 

The  cabins,  it  is  said,  cannot  be  found  ;  or,  if  found,  cannot  be  dis- 
tinguished. The  waters  of  Johnson's  Fork  would  be  too  vague,  and, 
therefore,  the  validity  of  this  entry  must  depend  on  the  call  for  John- 
son's settlement  and  preemption. 

This  is  said  to  be  insufficient,  because  the  preemption  had  not,  at 
that  time,  been  located  with  the  surveyor,  and  the  certificate  of  the 
commissioners  was  no  location.  Johnson's  preemption,  therefore,  had, 
on  the  22d  of  May,  1780,  no  locality,  a  subsequent  entry  could  not 
depend  upon  it ;  for  it  might  be  placed  in  any  situation,  or  in  any 
form,  provided  it  be  so  placed  as  to  adjoin  his  settlement  in  any 
point 

The  argument  with  respect  to  the  preemption  appears  to  the  court 
to  be  conclusive.  This  preemption  right  certainly  had  no  locality  on 
the  22d  of  May,  1780,  and  an  entry  made  to  depend  entirely  on  it 
would  have  been  too  vague,  too  uncertain,  to  be  maintained.  But 
it  does  not  follow  that  the  entry  of  Ambrose  Walden  is  void.  He 
does  not  call  singly  for  the  preemption,  he  calls  for  ^^  the  east  side  of 
Johnson's  settlement  and  preemption  right;"  and  it  seems  \o  the 
court  that  a  fair  application  of  the  principles  which  have  governed  in 
Kentucky  in  similar  cases,  will  maintain  this  location. 

The  settlement  was  actually  located ;  the  preemption,  at  the  time, 
had  no  other  than  a  potential  existence ;  and  the  uniform  course  of 
decisions  appears  to  have  been  to  discard  one  call  which  is  either 
impossible  or  uncertain,  and  to  support  the  entry,  if  there  be  other 
caUs  which  are  sufficiently  certain.     The  decisions  have  gone  so  far 
as  to  dismiss  a  part  of  the  description  of  a  single  call,  if 
other  terms  of  •  description  be  sufficient  to  ascertain  the  [  *  228  ] 
tiling  csilled  for.     Now  the  call  for  the  settlement  right  is 
valid  and  certain ;  and  the  court  is  not  of  opinion  that  this  certainty 
is  rendered  uncertain  by  being  united  to  the  call  for  a  preemption 
which  had  no  real  existence. 

The  can  appears  to  be  substantially  the  same  as  if  it  had  been  for 
the  land  of  Johnson.  His  settlement  and  preemption  was  perhaps 
the  name  which,  in  common  parlance,  designated  this  land  even  be- 
fore the  location  of  the  preemption,  because  it  was  appendant  to  the 
settlement.  It  has  been  decided  that  a  call  for  the  land  would  be 
good,  and  the  court  thinks  that  decision  applicable  to  this  case. 

Against  this  has  been  urged  the  doubt  which  a  subsequent  loca* 

20* 
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tor  would  have  entertained  at  the  tune,  whether  Johnson  might  not 
have  been  permitted  to  locate  his  pieemption  on  any  land  adjoining 
his  settlement,  and  whether  Walden's  entcy  icalling  for  that  preemp- 
tion might  be  decided  to  be  good,  and  to  be  placed  so  as  to  bind 
upon  it.  This  doubt,  it  is  said,  though  now  removed,  then  existed, 
and  would  have  operated  on  the  mind  of  the  subsequent  locator. 

The  force  of  this  argument  will  not  be  denied.  But  it  must  also 
be  admitted  that  it  applies  with  equal  strength  to  the  course,  toi  aartif 
ficial  reasoning  which  has  governed  the  decisions  of  the  courts  of  Ken* 
tucky,  and  on  which  the  titles  of  the  people  of  that  country  depend. 
Subsequent  locators  must  have  doubted  in.what  manner  any  of  theito 
questions  would  be  decided.  But  having  been  decided,  the  certainty 
which  they  have  introduced  is  carried  back  to  the  time  when  the 
location  was  made,  and  affirms  that  location. 

It  has  also  been  said  that  it  is  uncertain  which  side  of  Johnson's 
settlement  is  the  east  side,  and  that,  in  point  of  fact,  the 
[  *229  ]  upper  side,  or  that  furthest  *  from  the  Blue  LickS|  faces  the 
east  more  nearly  than  any  otiier. 

However  this  fact  may  be,  the  court  is  of  opinion  that  the  terms  of 
Johnson's  entry  designate  his  east  side.  His  settlement  is  to  lie  on 
the  east  side  of  the  road.  The  road,  then,  in  contemplation  of  the 
locator,  forms  the  west  side,  and  the  side  opposite  the  road  must  be 
the  east  side.  The  entry  must  have  been  so  understood  by  all  sub* 
sequent  locators,  and  when  they  call  for  his  east  side,  the  intention 
to  place  themselves  on  the  side  opposite  the  road  is  sufficientiy  intd- 
ligible. 

In  this,  as  in  other  difficulties  which  occur  in  the  course  of  the  inr 
quiry,  it  is  material  to  observe  that  the  bill  does  not  charge  Tayloir'fi 
entry  to  be  void  for  uncertainty.  On  the  contrary  it  impliedly  admits 
the  certainty  of  his  location,  and  charges  that  his  survey  does  not  con- 
form to  it.  The  real  question,  then,  is  not  whether  TeLylor  shall  be 
surveyed  at  all,  but  where  he  shall  be  placed. 

The  entry  of  Ambrose  Walden,  then,  will  lie  on  the  east  side  df 
Johnson's  settlement,  that  is,  on  tiie  side  opposite  the  road ;  and,  this 
point  being  established,  the  manner  in  wtuch  his  land  is  to  be  sur- 
veyed is  free  from  further  doubt  It  is  to  be  laid  off  in  a  square,  the 
centre  of  the  base  line  of  which  is  to  be  tiie  centre  of  the  south-eastern 
line  of  Johnson's  settiement. 

The  neict  entry  to  be  considered  is  that  of  John  Walden.  He  en- 
ters 1,666|  acres  joining  Ambrose  Walden,  on  the  south  and  south- 
east,  and  to  run  east  and  south-east  for  quantity. 

Although  Ambrose  Walden  has  no  south  side,  yet  it  is  sufficientiy 
apparent  that  his  south-west  side  was  intended  by  the  locator.     The 
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difficulty  arises  from  the  subsequeni  .call  of  the  entry  to  ran  qasl 
and  south-east  for  quantity.  A  line  drawn  east  from  Am- 
brose Walden's  south-western  comer  would  pass  *  through  [  *  230  ] 
the  middle  of  his  land,  and  a  line  drawn  south-east  from 
the  same  comer  would  pass  either  through  or  so  near  his  land  as  to 
make  it  almost  impossible  to  suppose  that  the  locator  could  have  in- 
tended to  make  so  long  and  narrow  a  triangle.  The  reasonable  par- 
tiality of  Kentucky  for  rectangular  figures  must,  therefore,  decide  the 
shape  of  John  Walden's  land,  and  regulate  the  manner  in  which  this 
call  of  his  entry  is  to  be  understood.  Ambrose  Walden's  north-west- 
em  line  must  be  eictended  to  the  south,  and  a  line  must  be  drawn 
due  east  from  his  eastern  comer,  so  that  a  line  parallel  to  his  south- 
eastern line,  intersecting  a  line  drawn  south-east  from  the  extremity 
of  the  north-western  line  of  Ambrose  Walden,  continued,  shall  lay 
off  1,666  §  acres  of  land  in  equal  quantities  on  the  southern  and 
south-eastern  sides  of  Ambrose. 

It  is  not  to  be  disguised  that  there  is  much  difficulty  in  placing  John 
Walden,  but  the  court  can  perceive  no  mode  of  placing  him  more  con» 
formable  to  the  principles  which  prevail  in  Kentucky  than  that  which 
it  has  adopted. 

We  are  now  brought  to  Taylor's  entry. 

On  the  22d  of  May,  1780,  John  Taylor  enters  3,000  acres  adjoin- 
ing John  Walden  on  the  north  side  of  Johnson's  Fork  of  Licking,  on 
the  east  and  south-east  side,  running  up  and  down  said  creek,  and 
north  for  quantity,  to  include  an  improvement  made  by  Jacob  Dren* 
non  and  Simon  Butler. 

There  is  to  John  Walden's  land  no  east  side,  nor  any  side  so  nearly 
east  as  the  south-east  side.  The  word  side,  being  in  the  singular 
number,  and  the  same  side  answering,  better  than  any  other,  both 
parts  of  the  description,  the  land  must  lie  on  the  south-east  side. 

It  is  also  thought  to  be  the  more  reasonable  construction  of  the 
entry  that  the  words,  on  the  north  side  of  Johnson's  Fork, 
refer  to  the  situation  of  *  John  Walden's  land,  not  to  the  [  *  231  ] 
location  of  Taylor's.  But  this  is  probably  not  important  in 
the  case.  Taylor  is  to  lie  on  the  south-east  of  Walden,  to  include 
an  improvement  made  by  Brennon  and  Butier,  to  run  up  and  down 
the  creek,  and  north  for  quantity. 

With  these  calls,  it  would  have  been  the  opinion  of  the  court  that 
Taylor  could  not  cross  the  creek,  had  not  bis  entry  called  for  an 
object  on  the  south  side  of  the  creek.  That  object  is  tiie  improve- 
ment made  by  Jacob  Brennon  and  Simon  Butier. 

It  has  been  said  that  the  country  was  covered  with  cabins,  and 
tkat  therefore  this  call  was  no  designation  of  the  land  that  was  loca» 
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ted.  This  argument  is  correct  so  far  as  it  is  urged  to  i»OYe  ttiat  tiiia 
would  not  be  sufficient,  as  a  general  description,  to  enable  subse- 
quent locators  to  say  in  what  part  of  the  country  this  entry  was 
made.  Neither  would  the  letters  L  T.  marked  on  a  laree  answer  this 
purpose.  But,  when  brought  into  the  neighborhood  by  other  parts 
of  the  description,  these  letters  serve  to  ascertain  the  beginning  of 
the  entry  under  which  the  claim  adversary  to  that  of  Taylor  is  sup- 
ported. So  Taylor  informs  subsequent  locators  of  the  neighborhood 
in  which  his  land  lies,  by  calling  for  the  south-east  side  of  John  Wal- 
den's  entry,  on  the  north  of  Johnson's  Fork,  which  is  found  by  a  refer- 
ence to  other  entries  which  commence  at  a  point  of  public  notoriety. 
When  brought  to  the  south-east  side  of  John  Walden,  he  is  near  the 
cabin  called  for,  and  it  does  not  appear  that  there  was,  in  the  neigh- 
borhood, any  other  cabin  which  this  entry  could  possibly  be  under- 
stood to  include.  This  part  of  the  description,  then,  will  carry  Taylor 
to  the  south  side  of  Johnson's  Fork,  and,  if  permitted  to  cross  that 
fork,  the  favorite  figure  of  the  square  must  be  resorted  to.  Against 
this  it  is  said  that,  in  such  a  case,  the  rule  of  Kentucky  will  carry 
him  no  further  than  barely  to  include  the  object  of  his  calL  But  this 
rule  cannot  apply  to  this  case,  because  it  would  give  a  survey  the 

breadth  of  which  would  not  be  one  third  of  its  length. 
[  *  232  ]  *  It  is  impossible  to  look  at  the  general  plat  returned  in 
this  case  without  feeling  a  conviction  that  the  surveyor  con- 
sidered that  fork  which,  in  that  plat,  is  termed  Mud-lick  Fork,  as  John- 
son's Fork ;  and  there  is  no  testimony  in  the  cause  which  shows  that, 
when  this  location  was  made,  that  middle  stream  which  runs  through 
Taylor's  survey  was  denominated  Johnson's  Fork.  The  finding  of  the 
jury,  however,  that  the  roads  and  watercourses  are  rightly  laid  down, 
must  induce  the  opinion  that  this  fact  was  proved  to  them. 

In  a  case  where  the  mistake  is  so  obvious,  the  rule  which,  under 
circumstances  so  doubtful,  relative  to  place,  deprives  the  person,  in 
surveying  whose  property  the  mistake  has  been  made,  of  his  legal 
title,  appears  to  be  a  severe  rule  to  be  adopted  in  a  court  of  equity. 
But  such  is  the  situation  of  land  titles  in  Kentucky,  that  the  rule 
must  be  inflexible. 

Taylor,  then,  must  adjoin  John  Walden  on  his  south-east  side, 
where  that  line  crosses  Johnson's  Fork,  if  it  does  cross  it,  and  if  it 
does  not,  then  at  its  south-eastern  extremity,  which  will  be  nearest 
Johnson's  Fork.  If  a  square  formed  upon  the  whole  line  shall  contain 
less  than  three  thousand  acres,  then  two  lines  are  to  be  extended  due 
north  until,  with  a  line  running  east  and  west,  the  quantity  of  three 
thousand  acres  shall  be  contedned  in  the  whole  figure.  If  such  a 
square  shall  contain  more  than  three  thousand  acres,  then  it  is  to  be 
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laid  o£f  on  so  much  of  Walden's  line  as  to  contain  the  exact  quan- 
tity. 

This  being  the  manner  in  which  it  appears  to  the  court  that  Tay« 
Ws  entry  ought  to  be  surveyed,  it  remains  to  inquire  whether,  under 
the  principles  which  govern  a  court  of  equity  in  affording  its  aid  to 
an  equitable  against  a  legal  title,  the  complainants  below  ought  to 
recover  any,  and,  if  any,  what  part  of  the  lands  surveyed  by  Taylor, 
and,  if  any,  what  terms  are  to  be  imposed  upon  them. 

*The  entry  as  well  as  patent  of  Taylor  is  prior  to  that  [  *  233  ] 
under  which  the  complainants  in  the  district  court  assert 
their  title.  Of  the  entries  made  within  their  location,  therefore,  they 
had  that  implied  notice  which  gives  a  court  of  equity  jurisdiction  of 
this  cause.  They  cannot  object  to  the  operation  of  a  principle  which 
enables  them  to  come  into  court  But,  in  addition  to  this  principle, 
they  must  be  considered  as  having  notice,  in  fact,  of  these  locations. 
The  position  of  the  entries  of  both  plaintiffs  and  defendant  is  ascer- 
tained by  calling  for  certain  distances  along  the  same  road  from  the 
same  object  Crutcher  and  Tibbs,  therefore,  when  they  made  their 
location,  knew  well  that  they  included  the  Waldens  and  Taylor,  and 
tiiat  their  entry  could  give  them  no  pretensions  to  the  lands  previ- 
ously entered  by  those  persons.  If,  by  any  inadvertence,  the  Waldens 
and  Taylor  have  surveyed  land  to  which  Crutcher  and  Tibbs  were 
entitled,  and  have  left  to  Crutcher  and  Tibbs  land  to  which  the  Wal- 
dens and  Taylor  were  entitled,  it  would  seem  to  the  court  to  furnish 
no  equity  to  Crutcher  and  Tibbs  against  the  legal  title  which  is  held 
by  their  adversaries,  unless  they  will  submit  to  the  condition  of  re- 
storing the  lands  they  have  gained  by  the  inadvertence  of  which  they 
complain. 

The  court  does  not  liken  this  inadvertent  survey  of  lands,  not 
within  the  location,  to  withdrawing  of  the  warrant  and  reentering  it 
in  another  place.  The  latter  is  the  act  of  the  mind  intentionally 
abandoning  an  entry  once  made ;  the  former  is  no  act  of  the  mind, 
and  so  far  from  evidencing  an  intention  to  abandon,  discovers  an 
intention  to  adhere  to  the  appropriation  once  made.  Although  their 
legal  effect  may  be  the  same,  yet  they  are  not  the  same  with  a  person 
who  has  gained  by  the  inadvertence,  and  applies  to  a  court  of  equity 
to  increase  that  gain. 

Was  this,  then,  a  case  of  the  first  impression,  the  court 
would  strongly  incline  to  the  opinion  *that  Bodley  and  [  *  234  ] 
Hughes  ought  not  to  receive  a  conveyance  for  the  lands 
within  Taylor's  survey,  and  not  within  his  entry,  but  on  the  condi- 
tion of  their  consenting  to  convey  to  him  the  lands  they  hold  which 
were  within  bis  entry  and  are  not  included  in  his  survey.    But  this 
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is  not  a  case  of  the  first  impression.  The  court  is  compelled  to  be- 
lieve that  the  principle  is  really  settled  in  a  manner  different  from 
tibat  which  this  court  would  deem  correct.  It  }s  impossible  to  say 
how  many  titles  might  be  shaken  by  shaking  the  principle.  The  very 
extraordinary  state  of  land  title  in  that  country  has  compelled  i^ 
judges,  in  a  series  of  decisions,  to  rear  up  an  artificial  pile  ^m 
which  no  piece  can  be  taken,  by  hands  not  intimately  acquainted 
with  the  building,  without  endangering  the  structure,  and  producing 
a  mischief  to  those  holding  under  it,  the  extent  of  which  may  not 
be  perceived.     The  rule  as  adopted  must  be  pursued. 

Taylor,  then,  must  be  surveyed  according  to  the  principles  laid 
down  in  this  decree,  and  must  convey  to  the  plaintiffi)  below  the 
lands  lying  within  his  patent  and  theirs,  which  were  not  within  his 
entry. 

6  0.234;  5  p.  190;  6  P.  291 ;  14  P.  156;  15  P.  9S;  9H.34. 
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5  C.  234. 

The  certiflcate  of  the  aarveyor  that  a  sarvey  has  been  made  by  virtae  of  a  warrant,  is  snffi* 
dent  evidence  that  the  wanrant  was  in  his  possession  when  the  sarrey  was  made. 

Under  the  land  law  of  Yiiginia  the  title,  if  it  commence  without  an  entry,  begins  with  the 
survey,  and  is  not  lost  by  the  neglect  of  the  surveyor  to  record  the  survey,  pursuant  to  the 
direction  of  the  act  of  1748. 

The  principal  surveyor  may  make  a  legal  return  of  a  survey,  tcom  the  field  notes  of  his 
assistant  who  made  the  survey,  and  died  before  making  a  plat  and  certificate. 

A  survey,  though  it  include  surplus  land,  is  an  appropriation  of  the  land  it  coven,  and  can* 
not  be  reduced  by  a  caveat,  under  the  act  of  Virginia  of  1779.  The  patent  relates  in 
equity  to  the  inception  of  the  title,  and  he,  who  has  first  appropriated  the  land,  has  the 
best  equitable  title,  unless  impaired  by  the  circumstances  of  the  case. 

A  locator  under  a  warrant,  undertakes  to  find  vacant  land,  and  acts  at  his  own  risk. 

The  equity  of  the  prior  locator  in  Yiiginia  extends  to  the  surplus  land  surveyed,  as  well  as 
to  that  included  in  the  warrant 

Error  to  the  district  court  of  the  United  States  for  the  Kentncky 
district,  in  a  suit  in  chancery,  wherein  Taylor  and  Qnades  were 
complainants  against  Brown.  The  bill  of  the  complainants  was 
dismissed  by  the  court  below. 

Both  parties  claimed  under  military  wanrants  upon  the  king's  pio« 
damationi  for  services  rendered  prior  to  the  year  1763. 

The  complainants  claimed  under  a  wanrant  in  favor  of  \ngaf 
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SFDonald,  for  2,000  acres  issued  *the  Sth  of  February,  [  *  235 .] 
1774.  The  defendant  daimed  under  a  warrant  in  favor 
of  Jetbro  Sumner,  for  2,000  acres,  issued  the  3d  of  December,  1773. 
BI?Donald's  survey  was  made  on  the  7th  of  July,  1774.  Sumner's 
was  made  on  the  24th  of  June,  1775,  and  he  obtained  a  patent  on 
liie  5th  of  January,  1780.  The  patent  upon  M'Donald's  survey,  was 
not  issued  until  the  10th  of  January,  1792 ;  so  that  the  complainants 
had  a  younger  warrant  and  patent,  but  the  elder  survey.  The  defend- 
ant  had  the  elder  warrant  and  patent,  but  the  younger  survey.  McDon- 
ald's survey  included  3,025  acres ;  Sumner's  included,  2^76  acres.  The 
quantity  covered  by  both  surveys  was  1,080  acres,  of  which  Taylor 
claimed  660,  and  Quarles  200 ;  it  did  not  appear  who  claimed  the 
other  220  acres,  included  in  the  interference. 

ItTDonald's  survey  was  made  by  Hancock  Taylor,  an  assistant 
surveyor  of  Fincastle  county,  where  tiie  lands  lay,  who,  before  his 
return  to  the  office,  was  killed  by  the  Indians  on  the  last  of  July, 
1774,  but  his  field-books  and  papers  were  preserved  by  his  attendants, 
and  delivered  to  the  principal  'surveyor  of  the  coimty,  in  September, 
1774,  who  made  out  a  plat  therefrom. 

The  complainants'  bill  charges,  that  the  survey  of  Spmner  was 
fraudulently  made,  so  as  to  interfere  with  AFDonald's.  The  answer 
denies  the  fraud ;  and  there  was  no  evidence  of  fraud,  or  even  of 
notice  on  the  part  of  Sumner. 

P.  B.  Key  and  Bowanj  for  the  complainants. 

Pope  and  Swamtj  for  the  respondent 

*  Marshall,  C.  J.,  delivered  the  opinion  of  the  court.  [  *  211  J 
In  this  case  the  title  of  both  parties  originates  in  surveys 

made  by  the  surveyor  of  FincasUe  county,  previous  to  the  passage 
of  the  land  law  of  Virginia.  Both  surveys  were  made  on  military 
warrants  issued  under  the  proclamation  of  1763.  The  survey  under 
which  the  plaintiifs  claim,  being  prior  in  point  of  time,  they  have 
the  first  equitable  title,  and  must  prevail,  unless  the  objections  made 
to  that  survey  be  valid,  or  unless  their  equity  is  defeated  by  the 
circumstances  of  the  case. 

Several  objections  have  been  made  to  the  survey,  eadb  of  which 
win  be  considered. 

1.  It  is  said  that  the  warrant  was  not  in  possession  of  the  principal 
surveyor  when  the  survey  was  made. 

*  The  answer  given  to  this  objection  is  conclusive.  The  [  *  242  ] 
wanant  is  an  authority  to,  and  an  injunction  cm,  the  sur- 
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veyor  to  lay  off  2,000  acres  of  vacant  land  which  had  not  been  sui- 
veyed  by  order  of  council,  and  patented  subsequent  to  the  proclama- 
tion. Whether  acts  under  this  authority  are  valid  or  void,  if  the 
authority  itself  be  not  in  possession  of  the  officer,  is  perfectly  unim- 
portant in  this  case ;  because  the  court  considers  the  certificate  of 
the  surveyor  as  sufficient  evidence  that  the  warrant  was  in  his  pos- 
session, if,  in  point  of  law,  it  was  necessary  that  it  should  be  lodged 
in  the  office.  That  certificate  is  in  the  usual  form,  and  states  the 
survey  to  have  been  made  by  virtue  of  the  governor's  warrant,  and 
agreeably  to  his  majesty's  royal  proclamation. 

2.  The  second  objection  is,  that  the  survey  does  not  appear  to 
have  been  recorded  within  two  months  after  it  was  made. 

The  opinion,  that  this  omission  on  the  part  of  the  surveyor  avoids 
the  title  which  accrued  under  the  survey,  is  founded  on  the  6th  sec- 
tion of  an  act  passed  in  the  year  1748,  entitled,  ^^  An  act  directing 
the  duty  of  surveyors  of  land.'"  In  prescribing  this  duty  the  law, 
among  other  things,  enjoins  the  surveyor  "  to  enter,  or  cause  to  be 
entered  in  a  book  well  bound,  to  be  ordered  and  provided  by  the 
court  of  his  county,  a  true,  correct  and  fair  copy  and  plat  of  every 
survey  by  him  made  during  his  continuance  in  office,  within  two 
months  after  making  the  same." 

This  section  is  merely  directory  to  the  surveyor.  It  does  not  make 
the  validity  of  the  survey  dependent  on  its  being  recorded,  nor  does 
it  give  the  proprietor  any  right  to  control  the  conduct  of  the  surveyor 
in  this  respect.  His  title,  where  it  can  commence  without  an  entry, 
begins  with  the  survey ;  and  it  would  be  unreasonable  to  deprive  him 
of  that  title  by  the  subsequent  neglect  of  an  officer,  not  appointed 
by  himself,  in  not  performing  an  act  which  the  law  does  not 
[  *243  ]  pronounce  necessary  to  his  title,  *the  performance  of  which 
he  has  not  the  means  of  coercing. 

If  the  omission  to  record  the  survey  in  two  months  would  avoid 
it,  then,  the  omission  of  any  other  act  enjoined  by  the  same  section 
would  equally  avoid  it.  The  surveyor  is  directed  to  see  the  land 
<<  plainly  bounded  by  natural  bounds,  or  marked  trees."  Has  his 
conforming  to  this  direction  ever  been  inquired  into,  in  a  contest 
respecting  the  validity  of  a  survey  ?  Would  any  gentleman  of  the 
bar  contend  that  the  land  was  not  plainly  bounded,  and  that,  for  this 
reason,  a  survey  actually  made  was  void  ?  He  is,  within  five  months 
to  deliver  to  his  employer  a  plat  and  certificate.  Suppose  six  months 
should  elapse  before  he  complies  with  this  duty,  is  the  survey  void  ? 
He  is  to  certify  the  true  quantity  of  land  contained  in  the  survey. 
Would  the  gentlemen  from  Kentucky  be  willing  to  adopt  it  as  a 
principle  that  every  survey  expressing  a  quantity  more  or  less  than 
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the  true  quantity  is  absolutely  void?  He  is  to  state  the  water- 
courses, and  also  the  plantations  next  adjoining.  Should  any  one  of 
these  be  omitted,  is  the  survey  void  ?  He  is  to  return  a  list  of  sur-  ^ 
veys  in  the  month  of  June  annually  to  the  clerk's  office.  Should  he 
fail  in  this,  are  the  surveys  void  ?  On  these  points  it  is  impossible 
seriously  to  insist ;  and  the  court  can  perceive  no  distinction  be- 
tween them.  They  are  all  merely  directory  to  the  officer,  and  none 
of  them  affect  a  title  which  commenced  before  they  are  to  be  per- 
formed. He  is  subjected  to  a  penalty  for  failing  in  any  one  of  these 
duties,  but  his  performing  or  omitting  them  is  unimportant  to  the 
lights  of  those  for  whom  surveys  have  been  made. 

3.  The  third  objection  is  of  more  weight.  It  is,  that  the  survey 
must  be  certified  by  the  person  who  made  it,  and  can  be  authentica- 
ted in  no  other  manner. 

That,  in  point  of  fact,  this  survey  was  certified  as  made, 
is  not  doubted.    But  it  is  said  that  the  *  plat  and  certi-  [*  344  ] 
ficate  want  those  appropriate  forms  which  alone  the  law  will 
receive  as  evidence  of  their  verity. 

This  survey  was  made  by  Hancock  Taylor,  assistant  surveyor  of 
Fincastle  county,  firom  whose  field-notes  the  plat  and  certificate 
were  made  out  by  his  principal,  who  also  signed  them.  Hancock 
Taylor  was  prevented  firom  performing  this  duty  by  a  mortal  wound 
received  firom  the  Indians.  It  is  understood  to  be  usual  for  the  as- 
sistant, where  surveys  are  actually  made  by  him,  to  sign  the  plat  and 
certificate,  which  axe  abo  signed  by  his  principaL 

The  46th  section  of  the  act,  ^^  for  settling  the  titles  and  bounds  of 
^ands,  and  for  preventing  unlawful  hunting  and  ranging,''  enacts, 
"  that  every  survey  of  lands  intended  to  be  patented  shall  be  made 
and  returned  by  a  sworn  surveyor  duly  commissioned  for  that  pur- 
pose." 

Let  us  inquire  whether,  under  this  section,  the  plat  and  certificate 
must  be  made  out  by  the  person  who  made  the  survey,  and  whether 
a  survey  actually  made  by  an  assistant  must  be  platted  and  certified 
by  him. 

It  may  be  of  some  importdince,  in  the  construction  of  this  section, 
to  inquire  whether  the  return  alluded  to  is  to  the  office  of  the  prin- 
cipal surveyor,  or  to  the  land-office,  out  of  which  the  patent  is  to 
issue. 

In  construing  this  section,  the  accompanying  sections  afford  us  no 
aid.  But  the  general  object  of  the  act,  and  the  allusion  to  patenting 
-which  is  made  in  the  section,  would  lead  to  the  opinion  that  returns 
to  the  land-office  were  in  contemplation  of  the  legislature.  If  we 
examine  the  laws  generally,  we  shall  find  that  most  usually  the 
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word  ''surveyor"  is  applied  to  the  principal,  and  where  the  law 
alludes  to  the  assistant,  he  is  designated  by  the  term  ''  assistant  sur- 
veyor.'* If  the  return  directed  by  this  section  is  to  be  made 
[  *  245  ]  to  the  land-office,  for  the  purpose  *  of  obtaining  a  patent, 
then  the  principal  surveyor  is  the  person  who  is  to  certify  it, 
and  a  survey  actually  run  by  himself,  or  by  his  assistant,  is  to  be 
considered^  in  law,  as  a  survey  made  by  himself.  It  is  believed  to 
be  most  usual  for  the  plat  and  certificate  returned  to  the  land-office, 
to  be  signed  by  the  principal  and  by  his  assistant ;  but  this  section 
seems  not  to  require  both.  The  signature  of  the  assistant  is  the 
justification  to  the  principal  for  recording  and  certifying  the  survey, 
and  is  the  best  testimony  that  it  has  been  made ;  but  the  law  does 
not  require,  in  terms,  that  where  that  best  testimony  is  unattainable, 
no  other  shall  be  received.  So  far  as  the  section  which  has  been 
recited  goes,  the  signature  of  the  principal  surveyor  sufficiently  au- 
thenticated this  plat,  and  that  a  patent  has  issued  upon  it,  is  proof 
that  such  was  the  opinion  entertained  in  the  land-office.  A  patent 
certainly  does  not  issue  of  course,  unless  the  papers  on  which  it 
issues  be  regular.  A  plat  not  legally  authenticated  is  no  plat,  and 
the  register  cannot  justify  issuing  a  patent  on  it. 

Tliis  consideration  certainly  deserves  some  weight ;  but  if  the 
court  inspect  this  section,  it  seems,  in  fair  construction,  to  require 
only  the  signature  of  the  principal  surveyor,  who,  consequently, 
judges,  inthe  first  instance,  of  the  testimony  which  will  enable-  him 
to  certify  a  survey.  If  the  signature  of  the  assistant  can  be  dispensed 
with,  then  other  testimony  than  his  signature  may  authorize  the 
principal  to  certify  a  survey ;  and  if,  in  any  possible  case,  other  testi- 
mony can  be  deemed  competent,  it  surely  may  in  this. 

If  the  return  directed  by  this  section  be  understood  to  be  a  return 
to  the  office  of  the  principal  surveyor,  it  is  necessary  to  inquire  what 
it  is  that  the  section  exacts.  It  is,  that  the  "  survey  shall  be  made 
and  returned  by  a  sworn  surveyor,"  not  that  the  plat  shall  be  made 
out  and  certified  to  the  principal  by  the  assistant  who  run  the  lines* 
The  courses  and  distances  contained  in  the  field-book  of  the 
[  *  246  ]  assistant,  represent  to  the  principal  as  correctly  *  and  as  in- 
telligibly the  survey  actually  made,  as  the  plat  and  certificate 
could  do.  From  these  data  he  is  as  capable  of  placing  on  his  record 
book  a  correct  plat,  and  of  returning  that  plat  to  the  land-office,  as  if 
the  lines  of  the  survey  had  been  placed  on  paper  by  the  assistant 
himseUl  'It  would  seem  reasonable,  therefore,  even  on  this  construc- 
tion of  the  section,  in  the  actual  case  where  death  has  disabled  the 
assistant  firom  platting  his  works,  to  consider  the  law  as  satisfied  by 
the  delivery  of  those  works  to  the  principal  surveyor. 
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The  ^  act  directing  the  duty  of  surveyors  of  land ''  does  not  appear 
to  this  court  to  contain  any  provisions  which  are  opposed  to  the  con- 
struction here  made  of  the  preceding  act  of  the  same  session*  The  6th 
section  of  that  act,  which  has  been  particularly  referred  to  by  counsel, 
prescribes  the  duty  of  surveyors,  but  contains  no  direction  respecting 
the  signature  of  plats  and  certificates,  except  this :  ^  Every  surveyor 
making  a  survey  of  land  shall  see  the  same  plainly  bounded  by  na- 
tural botmds,  or  marked  trees,  and  within  five  months  after  survey, 
shall  deliver  to  his  employer  a  plat  and  certificate  thereof." 

It  has  never  been  tmderstood  that  this  plat  and  certificate  may  not 
be  delivered  by  the  principal ;  and  other  parts  of  this  section  show 
that  the  duties  enjoined,  are  some  of  them  to  be  performed  by  the 
prindpaL  The  section  proceeds  to  say,  ^^and  shall  also  enter,  or 
cause  to  be  entered,  in  a  book  well  bound,  to  be  provided  by  the 
court  of  his  cotmty,  a  true,  correct,  and  fair  copy  and  plat  of  every 
survey  by  him  made."  Now  this  book  is  the  book  of  the  principal 
It  is,  of  course,  his  duty  to  superintend  the  entries  in  it.  They  are 
to  be  "  of  the  surveys  by  him  made."  The  survey  made  by  the 
assistant,  is,  then,  to  be  entered  by  the  principal  as  a  survey  by  him 
made.  He  is  also  to  return  annually  a  list  of  the  surveys  by  him 
made,  to  the  county  court  clerk's  office.  This  return  is  made  by  the 
principaL  Certainly  the  list  must  include  all  the  surveys 
made  by  *  his  assistants.  They  are  also  considered  as  made  [  *  247  ] 
by  him.  Upon  a  view  of  the  whole  section,  the  court  per- 
ceives nothing  in  it  which  renders  it  improper  for  the  principal  to 
plat  and  certify  a  survey  made  by  his  assistant  whose  field-notes  are 
returned  complete  to  him,  and  who  has  been  disabled  by  death  from 
making  the  plat  himself. 

This  construction  is  very  much  strengthened  by  the  terms  of  the 
act  of  1779.  That  act  declares  "that  all  surveys  of  waste  and  unap- 
propriated land  made  upon  any  of  the  western  waters  before  the  1st 
day  of  January,  1778,"  "  by  any  county  surveyor,  commissioned  by 
the  masters  of  William  and  Mary  College,  acting  in  conformity  to 
the  laws  and  rules  of  government  then  in  force,  and  founded  either 
upon  charter,"  &c.,  "  or  upon  any  warrant  firom  the  governor  for  the 
time  being,  for  military  service,  in  virtue  of  a  proclamation  either 
firom  the  king  of  Ghreat  Britain,  or  any  former  governor  of  Virginia, 
shall  be  and  are  hereby  declared  good  and  valid ;  but  that  all  surveys 
of  waste  and  unpatented  lands  made  by  any  other  person,  or  upon 
any  other  pretence  whatsoever,  shall  be  and  are  hereby  declared  null 
and  void." 

Notwithstanding  this  declaration,  we  find  that  patents  have  actu- 
ally issued,  under  which  both  parties  in  this  cause  claim,  on  surveyt 
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made  not  by  the  county  surveyor  in  person,  but  by  his  assistant.  It 
b  perfectly  well  known  that  a  great  proportion  of  the  surveys  recog- 
nized by  this  act  have  been  really  executed  by  assistant  surveyors. 
Upon  what  principle  of  construction  are  they  brought  within  the  act  ? 
Clearly  upon  this.  The  law,  so  far  as  respects  the  validity  of  the  sur- 
vey, considers  the  act  of  the  deputy  as  the  act  of  his  principaL  A 
survey  made  by  an  assistant  is,  in  law  language,  made  by  the  prin- 
cipaL And  if  this  idea  be  taken  up  on  so  material  a  clause  as  tiiat 
which  confirms  or  invalidates  every  survey  previously  made,  and 
which  is  expressed  in  terms  much  more  explicit  and  decisive 
[  *  248  ]  than  any  of  the  clauses  in  the  preceding  acts,  must  *  not  the 
idea  be  carried  throughout?  Must  not  the  survey,  in  ali 
cases,  be  considered  in  a  legal  point  of  view  as  made  by  the  principal 
through  the  agency  of  his  deputy,  and  must  not  this  principle  be  kept 
in  view  in  construing  the  laws  upon  the  subject  ? 

This  survey,  then,  is,  in  law  language,  made  by  William  Preston. 
It  is  confirmed  as  a  survey  made  by  him.  The  law  recognizes  it  as 
his  survey.     Assuredly,  then,  his  certificate  may  authenticate  it. 

The  act  proceeds  to  9ay  that  ^^  all  and  every  person  or  persons,  his, 
her,  or  their  heirs,  claiming  lands  upon  any  of  the  before  recited 
rights,  and  under  surveys  made  as  herein  before  mentioned,  (that  is, 
by  a  county  surveyor,)  against  which  no  caveat  shall  have  been  le- 
gally entered,  shall,  upon  the  plats  and  certificates  of  such  surveys 
being  returned  into  the  land-office,  together  with  the  rights,  &c.  upon 
which  they  were  respectively  founded,  be  entitled  to  a  grant  for  the 


same." 


To  the  court  it  seems  dear  that  the  law  authorizes  a  plat  and  cer- 
tificate of  survey  firom  the  person  whom  it  contemplates  as  the 
maker  of  that  survey ;  that  is,  from  the  county  surveyor.  The  formal 
requisites  of  the  law  are  complied  v^ith  by  a  plat  and  certificate 
imder  his  signature.  He  has  given  it,  in  thb  case,  on  testimony, 
which  the  court  deems  as  full  and  complete  as  even  the  plat  certified 
by  the  assistant  who  made  the  survey  would  have  been. 

These  axe  the  objections  which  have  been  made  to  the  survey  un- 
der which  the  plaintifTs  claim.  After  bestowing  on  them  the  utmost 
attention,  the  court  is  decidedly  of  opinion,  that  the  survey  of  McDo- 
nald was  and  ought  to  be  considered  as  a  good  and  valid  survey. 

4.  The  4th  objection  to  the  plaintifis'  claim  is  founded  on  their 
negligence. 
[  *  249  ]      *  At  law,  this  objection  is  clearly  of  no  validity.     The 
proviso  to  that  section  of  the  act  of  1779,  which  has  been 
considered,  declares  that  such  surveys  shall  be  returned  to  the  land- 
office  within  twelve  months  after  the  expiration  of  that  session  of 
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aBsembly,  or  should  become  void.  The  time  for  returning  them,  how- 
ever, was  prolonged  until  this  patent  issued.  Consequently,  a  caveat 
to  prevent  the  emanation  of  the  patent,  because  the  survey  was  not 
returned  in  time,  could  not  have  been  maintained.  If  the  survey  of 
M'Donald  came  within  the  law,  the  circumstance,  that  the  subse- 
quent survey  of  Sumner  was  made  without  notice  in  fact,  cannot 
alter  the  case.  His  warrant  only  authorized  him  to  acquire  vacant 
land,  and  he  took  upon  himself  to  find  lands  of  that  description.  The 
principle,  caveat  emptor,  is  directly  applicable. 

5.  The  5th  objection  made  by  the  defendant  is,  that  the  patent  of 
the  plaintiffs  contains  surplus  land.  The  warrant,  it  is  said,  was  an 
authority  to  survey  only  2,000  acres,  and,  for  the  surplus,  the  survey 
was  made  without  authority. 

It  is  a  fact  of  universal  notoriety  in  Virginia  not  only*  that  the  old 
military  surveys,  but  that  the  old  patents  of  that  country  generally 
contain  a  greater  quantity  of  land  than  the  patents  call  for.  The 
ancient  law  of  Virginia  notices  this  fact,  and  provides  for  the  case. 
It  prescribes  the  manner  in  which  this  surplus  may  be  acquired  by 
other  persons ;  and  it  is  worthy  of  notice  that  the  patentee  must 
himself  reject  the  surplus  before  it  can  be  acquired  by  another,  and, 
after  having  so  rejected  it,  he  has  the  election  to  allot  it  in  such  part 
of  his  patent  as  he  pleases. 

It  is  contended,  however,  that  although  a  grant  containing  surplus 
land  might  give  a  legal  right  to  such  surplus,  yet  a  survey  could 
not  be  carried  into  grant  so  far  as  such  surplus  appeared  upon  a 
caveat. 

•  On  this  subject  we  find  no  act  of  Virginia  under  the  re-  [  *  250  ] 
gal  government.  At  that  time  the  governor  and  council 
constituted  a  branch  of  the  legislature  and  the  general  court  of  th,e 
colony.  They  also  held  a  district  court  in  the  council  chamber  for 
the  trial  of  caveats,  their  decisions  on  which  were  regulated  by  rules 
established  by  themselves.  These  rules,  it  is  believed,  are  lost ;  and 
it  is  also  believed  that  the  means  of  ascertaining  satisfactorily  what 
they  were,  are  no  longer  attainable.  The  land  law  of  1779  was 
framed  by  men  who  understood  them,  and  it  is  not  unreasonable  to 
sappose  that,  in  drawing  that  law,  some  respect  was  paid  to  them. 
That  law  gives  a  caveat  against  a  survey  not  returned  to  the  land- 
office  within  twelve  months  after  it  is  made,  or  whose  breadth  shall 
not  be  one  third  of  its  length,  but  gives  no  caveat  on  account  of  sur- 
plus land  contained  in  a  survey,  nor  does  it  indicate  the  idea  that,  on 
a  survey  containing  such  surplus,  a  caveat  could  not  be  supported. 
If  such  survey  is  not  absolutely  void  for  the  whole,  the  difficulty  of 
asugning  the  exact  quantity  is  sufficient  to  have  induced  legislative 

21* 
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regulation,  had  it  been  contemplated  as  the  subject  of  a  caveat*  It 
would  seem  that,  for  security  in  this  respect,  the  government  trusted 
to  the  oaths  prescribed  for  surveyors  and  chain-carriers.  It  is  also 
worthy  of  remark,  that  the  law  of  1779  superadds  to  the  restrictions 
formerly  imposed  on  taking  up  surplus  lands  contained  in  any  patent, 
that  it  can  only  be  done  during  the  life  of  the  original  patentee,  and 
before  any  alienation  has  been  made. 

It  is  also  to  be  observed,  that  the  act  of  1779  confirms  this  survey, 
and  it  is  understood  that  no  previous  entry  was  deemed  necessary  to 
its  vaUdity.  The  entries  made  on  treasury  warrants  are  most  fre- 
quently in  such  terms  that  a  survey  for  a  greater  quantity  of  land 
might  be  considered  as  being  so  far  contrary  to  location,  and  might 
be  restrained  by  the  location ;  but,  where  there  is  no  entry,  the  diffi- 
culty of  restraining  the  survey  is  much  increased,  because  there  ex- 
ists no  standard  by  which  to  reduce  it.  There  is,  indeed,  a 
[  *  251  ]  standard  as  to  quantity,  but  *  not  as  to  form  and  place. 
The  survey  is  an  appropriation  of  a  certain  quantity  of  Ismd 
by  metes  and  bounds,  plsdnly  marked  by  an  officer  appointed  by  the 
government  for  that  purpose,  and  it  would  seem  that  the  government 
receives  his  plat  and  certificate  as  full  evidence  of  the  .correctness  of 
the  survey.  This  being  the  case,  it  is  admitted  by  the  government 
to  be  an  appropriation  of  the  land  it  covers,  and  it  is  difficult  to  dis- 
cern a  rule  by  which  the  survey  could  be  reduced  on  a  caveiU  by  the 
owner  of  an  interfering  survey,  unless  the  entry  on  which  it  was 
made  was  in  such  terms  that  the  excess  might  be  considered  as  sur- 
veyed contrary  to  location.  For  to  every  and  to  each  part  of  the 
land  surveyed,  its  owner  has  an  equal  right 

Whatever  rules  might  have  been  established  in  the  tribunal  having 
jurisdiction  of  the  subject,  under  the  regal  government,  the  caveat  in 
this  cause,  had  one  been  entered,  must  have  been  regulated  by  the 
act  of  1779.  That  act  gives  validity  to  both  surveys ;  and  although 
it  directs  caveats  depending  in  the  council  chamber,  at  the  commence- 
ment of  the  Revolution,  to  be  transferred  to  the  general  court,  and  to 
be  tried  by  the  rules  which  governed  when  they  were  entered,  it  sub- 
jects future  caveats  to  the  law  then  introduced.  Under  this  law,  as 
has  already  been  stated,  the  court  can  perceive  but  one  principle  on 
which  a  survey  can  be  reduced  on  a  caveat,  and  that  principle  is  inap- 
plicable to  this  case. 

In  conformity  with  this  opinion  is  that  of  the  judges  of  Kentucky. 
Not  a  case  exists,  so  far  as  the  court  is  informed,  in  which,  on  a  co* 
veat,  the  quantity  of  land  in  the  survey  of  plaintiff  or  defendant  has 
been  considered  as  affecting  the  title,  upon  the  single  principle  of 
surplus.     Yet  the  fact  must  have  often  occurred.     And  in  the  cas^ 
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of  Beckly  v.  Biyan  and  Ransdale,  (Sneed's  Kentucky  Cases,  107,) 

the  contrary  principle  is  expressly  laid  down.     In  that  cause  the 

court  said,  "  It  is  proper  to  premise  that  there  is  but  one  species  of 

cases  in  which  any  court  of  justice  is  authorized  by  our 

land  law  to  devest  the  owner  of  a  *  survey  of  the  surplus  [  *  252  J 

included  within  its  boundaries ;  namely,  where  the  survey 

was  made  posterior  to  an  entry  made  by  another  person  on  the  same 

land ;  and  to  do  more  would  be  unequal  and  unjust,  inasmuch  as  a 

survey  which  is  too  small  cannot  be  enlarged 

This  position,  it  is  true,  was  laid  down  in  a  contest  between  a  mili- 
tary survey  and  a  patent  on  a  treasury  warrant  But  it  is  laid  down 
in  terms  equally  applicable  to  a  contest  between  two  military  sur- 
veys ;  and  the  court  does  not  understand  that  the  law  has  ever  been 
otherwise  understood  in  Kentucky. 

The  opinions  delivered  by  the  judges  of  appeals  of  Virginia  in  the 
case  of  Johnson  t;.  Buffington,  2  Wash.  116,  would  incline  this  court 
very  much  to  the  opinion  that  the  same  rule  prevailed  in  the  council 
chamber  before  the  Revolution.  In  that  case,  under  a  warrant  from 
Lord  Fairfax  for  300  acres  of  land,  450  acres  had  been  surveyed,  and 
the  excess  appeared  on  the  plat  This  survey  had  lain  in  the  office 
many  years,  and  was  clearly  forfeitable ;  but  Lord  Fairfax  had  not 
taken  advantage  of  the  forfeiture.  After  his  death  a  patent  issued 
on  a  subsequent  entry  and  survey,  and  the  patentee  v^s  decreed  to 
convey  to  the  person  claiming  under  the  prior  entry.  In  delivering 
his  opinion  Judge  Fleming  said,  ^<  The  first  objection  made  by  the 
counsel  for  the  appellant  is,  that  the  survey  does  not  pursue  the  war- 
rant ;  but  I  think  there  is  no  weight  in  this,  as  the  variance  is  only 
in  the  quantity.  If  the  land  had  been  imperfectly  described,  it  might 
have  been  fatal" 

Canington,  J.,  said,  <^  He  did  not  consider  the  variance  between 
the  warrant  and  survey,  as  to  the  quantity,  as  being  of  any  conse- 
quence." 

The  President,  who  had  been  an  eminent  practitioner  in  • 
the  council  chamber,  said,  "  He  felt  no  ^difficulty  about  the  [  *  253  ] 
variance  in  the  quantity  of  the  land." 

The  rules  established  by  Lord  Fairfax  were  known  to  conform  to 
those  of  the  crown,  and  the  declarations  of  the  judges  in  this  case, 
all  of  whom  were  acquainted,  in  some  degree,  with  the  usages  under 
the  regal  government,  make  a  strong  impression  on  this  court  in  favor 
of  the  opinion  that,  in  the  council  chamber,  the  law  was  understood 
to  be,  that  excess  in  the  survey  was  not  to  be  regarded. 

The  law  of  this  case,  then,  so  far  as  respects  the  state  of  titie  pre- 
fious  to  the  emanation  of  either  grant,  appears  to  be  with  the  fint 
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survey.     It  remains  to  inquire  whether  a  court  of  equity  will  reHeYe 
against  the  legal  title  acquired  by  the  iSrst  grant. 

The  principle  on  which  relief  is  granted  is,  that  the  patent,  which 
is  the  consummation  of  title,  does,  in  equity,  relate  to  the  inception 
of  title ;  and,  therefore,  in  a  court  of  equity,  the  person  who  has  first 
appropriated  the  land  in  contest  has  the  best  title,  unless  his  equity 
is  impaired  by  the  circumstances  of  the  case. 

In  this  cause,  the  first  patentee  is  said  to  be  a  purchaser  without 
notice.  But,  for  the  reasons  assigned  in  a  former  part  of  this  opinion, 
the  court  does  not  consider  him  as  clothed  with  that  character.  His 
warrant  authorizes  him  to  survey  waste  and  unappropriated  lands, 
and  he  undertakes  himself  to  find  lands  of  that  description.  The 
government  acts  entirely  on  his  information ;  and  the  terms  of  his 
grant  are,  that  the  lands  were  waste  and  unappropriated.  It 
is  not  for  him  to  say  that  he  had  misinformed  the  government, 
and  had  surveyed  appropriated  instead  of  vacant  lands,  and  had 
thereby  entitled  himself  to  be  considered  as  a  purchaser  without 

notice. 
[  *  254  ]       Neither  does  the  court  conceive  that  the  plaintifis  *  have 
forfeited  their  right  to  come  into  a  court  of  equity,  by  their 
negligence. 

In  the  case  of  1  Wash.  116,  the  prior  right  of  the  plaintiff  had 
been  absolutely  forfeited,  so  that  the  defendant  had  the  fiirst  title  both 
in  equity  and  law,  and  the  plaintiff's  bill  was  dismissed  because  he 
failed  to  prove  the  firaud  which  he  alleged,  and  which  was,  in  that 
case,  necessary  to  give  the  court  jurisdiction. 

In  the  case  of  Picket  and  Dowdale,  (2  Wash.  106,)  and  of  Currie 
and  Burns,  (2  Wash.  121,)  there  were  both  forfeiture  and  abandon- 
ment. 

In  the  case  of  Johnson  and  Brown,  3  CalL  259,  more  than  suffi- 
cient time  had  elapsed  between  the  entry  and  survey  of  the  plaintiff 
to  produce  a  forfeiture  ;  but,  by  the  old  law,  notice  was  to  be  given 
by  the  surveyor  before  a  forfeiture  could  take  place,  and  this  fact  was 
not  proved.  During  forty  years  this  entry  had  been  totally  neglected ; 
and  the  court  was  of  opinion  that,  after  such  a  lapse  of  time,  the  fact 
of  notice  by  the  surveyor  might  be  presumed.  This  case  then  also 
turned  on  the  principle  of  forfeiture.  There  were,  besides,  a  great 
many  circumstances  in  Johnson's  titie  which  gave  a  strong  bias  to  the 
judgment  of  the  court. 

The  difference  between  the  case  under  consideration,  and  those 
cited  is  apparent  But  the  case  of  Johnson  v.  Buffington  was  much 
stronger  tiian  this.  The  prior  survey  was  actually  forfeitable,  but  had 
not  been  forfeited ;  and  in  that  case,  after  a  much  longer  time  thaa 
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exists  in  the  present,  a  conrt  of  equity  supported  it  against  the  eldest 
grant. 

The  general  principles  which  have  been  relied  on,  in  this  branch 
of  the  argument,  cannot  be  considered  as  applicable  to  a  case  in 
which  the  act,  which  constitutes  the  foundation  of  the  charge  of 
negligence,  was  performed  within  the  time  allowed  by  sta- 
tute *for  its  performance.  The  circumstances,  which  ex-  [  •255  ] 
cused  the  owners  of  military  surveys  for  not  returning  them, 
were  before  the  legislature  and  have  been  declared,  by  law,  to  be  suf- 
ficient. 

But  it  is  contended,  that  the  plaintifis  can  have  no  equity  beyond 
the  2,000  acres  contained  in  the  warrant  on  which  McDonald's  survey 
was  made. 

If  this  court  is  to  consider  itself  as  merely  substituted  for  a  court 
of  law,  with  no  other  difference  than  the  power  of  going  beyond  the 
patent,  this  question  is  already  decided.  But,  in  the  ceise  of  Bodley 
and  Hughes  v.  Taylor,  an  opinion  was  indicated  that  its  jurisdiction 
not  being  given  by  statute,  but  assumed  by  itself,  must  be  exercised 
upon  the  known  principles  of  equity.  This  opinion  is  stiU  thought 
perfectly  correct  in  itself.  Its  application  to  particular  cases,  and 
indeed  its  being  considered  as  a  rule  of  decision  on  Kentucky  titles, 
will  depend  very  much  on  the  decisions  of  that  country.  For,  in 
questions  respecting  title  to  real  estate  especially,  the  same  rule  ought 
certainly  to  prevail  in  both  courts. 

But,  in  its  equity,  this  case  difiers  essentially  from  Bodley  and 
Hughes  V.  Taylor.  In  that  case,  Taylor  had  the  eldest  entry  as  well 
as  the  eldest  patent.  In  this,  the  eldest  equitable  right  is  with  him 
who  holds  the  eldest^  grant.  In  that  case,  the  variance  between  the 
entry  and  survey  of  the  elder  right  is  established  by  a  set  of  rules 
growing  out  of  expositions  subsequent  to  the  survey.  In  this,  the 
eldest  grant  is  founded  on  a  survey  made  on  land,  which,  in  point 
of  fact,  was  previously  appropriated.  But,  which  is  of  great  import- 
ance, in  that  case,  the  terms  of  the  subsequent  location  prove  that 
the  locator  considered  himself  as  comprehending  Taylor's  previous 
entry  within  his  location,  and,  consequently,  did  not  suppose  so  much 
of  the  land  covered  by  his  entry  as  being  then  subject  to 
appropriation.  *  He  either  did  not  mean  to  acquire  the  land  [  *  256  ] 
within  Taylor's  entry,  or  he  is  to  be  considered  as  a  man 
watching  for  the  accidental  mistakes  of  others,  and  preparing  to  take 
advantage  of  them.  What  is  gained  at  law  by  a  person  of  this 
description,  equity  will  not  take  firom  him ;  but  it  does  not  follow 

^  Q^.,  youngest  ? 


^ 
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that  equity  wiU  aid  his  viewi),  and  give  more  than  the  law  gives  him, 
by  allowing  him  to  hold  what  he  has  legally  gained,  while  he  demands 
what  is  legally  lost. 

In  this  case,  AFDonald  supposed  himself  to  be  appropriating,  and 
in  fact  was  appropriating,  land  to  which  no  other  had,  at  the  time, 
any  pretensions. 

In  addition  to  these  strong  differences,  in  equity,  between  the  two 
cases,  no  decision  of  Kentucky  was  shown  to  the  court,  which  was 
applicable  to  the  case  of  Bodley  and  Hughes  t;.  Taylor.  But  the 
case  of  Beckly  v,  Bryan  and  Bansdale  is  conceived  to  be  an  authority 
in  point  for  this  case.  The  decision  of  the  court  of  appeals  of  Vir- 
ginia, in  the  case  of  Buffington  and  Johnson,  is  also  considered  as 
expressly  in  point,  and  is  to  be  respected,  because  both  these  surveys 
were  made  while  the  country  in  which  they  were  made  formed  a  part 
of  Virginia. 

It  is  thought  not  absolutely  unimportant,  in  a  court  of  equity,  that 
one  of  the  circumstances  has  occurred,  which,  at  law,  rescues  the 
surplus  land  in  AFDonald's  patent  firom  the  possibility  of  being 
acquired  by  any  other  person.  An  alienation  has  taken  place.  The 
decree,  therefore,  of  the  court  for  the  district  of  Kentud^y,  is  to  be 
reversed,  and  the  defendant  must  be  decreed  to  release  to  the  plain- 
tiffs, respectively,  the  lands  within  Sumner's  patent  which  lie  within 
the  lines  of  the  land  conveyed  by  INTDonald's  heirs  to  them  respect- 
ively. 

S  W.  597 ;  3  P.  820 ;  6  P.  291. 


[  *  257  ]    *  The  United  States  t;.  John  Arthur  and  Robert  Pat- 
terson. 

5  C.  267. 

m 

A  plea  of  petformanoe  of  Uie  condition  of  a  bond,  wiUioat  oyer,  is  bad  on  demnner. 

Error  to  the  district  court  of  the  United  States  for  the  district  of 
Kentucky,  in  an  action  of  debt  upon  a  bond.  The  declaration  did  not 
set  out  the  condition  of  the  bond.  Without  craving  oyer,  the  defend- 
ants pleaded  performance  of  the  condition  of  the  bond.  The  plain- 
tif&  replied,  that  the  condition  was  broken  and  assigned  several 
breaches,  among  which  was,  that  John  Arthur,  as  collector  of  the 
internal  revenue,  failed  to  pay  over  duties,  which,  by  law,  he  was 
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bound  to  collect  The  defendants  demmred  specially  to  this  leptt* 
cation,  assigning  for  canse,  that  if  the  breach  were  sufficient,  the 
defendants  would  be  liable  for  duties  due  within  the  district,  whether 
the  same  were,  or  could  be  collected,  or  not 

Rodney^  attorney-general,  for  the  United  States. 

Bope^  for  the  defendants. 

*  Marshall,  C.  J.,  delivered  the  opinion  of  the  court,  to  [  *  261  ] 
"Uie  following  effect : 

If  this  case  depended  upon  the  replication,  the  judgment  of  the 
court  must  be  in  favor  of  the  defendants.  It  is  certainly  bad,  inas- 
much as  it  charges  the  defendants  with  moneys  not  collected.  But 
upon  a  demunrer  the  judgment  is  to  be  against  the  party  who  com- 
mitted the  first  error  in  pleading. 

The  want  of  oyer  is  a  fatal  defect  in  the  plea  of  the  defendants ; 
and  the  court  cannot  look  at  any  subsequent  proceeding.  The  plea 
was  bad  when  pleaded.  The  judgment  must  be  reversed,  and  the 
cause  remanded  for  further  proceedings. 

7  Wai.  82.  Judgment  reversed. 


*  Hepburn  and  Dundas,  Plaintifis  in  Error,  v.  Colin  Auld,  [  *262  ] 
Defendant  in  Error ;  and  Hrpburn  and  Dundas,  Appel- 
lants, V.  Colin  Auld,  Appellee. 

5  C.  262. 

After  a  long  possession  in  severalty,  a  deed  of  partition  may  be  presumed. 

In  eqaity,  time  may  be  dispensed  with  if  it  be  not  of  the  essence  of  the  contract. 

A  yendor  may  compel  a  specific  execation  of  a  contract  for  the  sale  of  land,  if  he  is  able  to 
give  a  good  title  at  the  time  of  the  decree,  although  he  had  not  a  good  title  at  the  time 
when,  by  the  contract,  the  land  onght  to  have  been  conveyed. 

But  a  court  of  equity  will  not  compel  a  specific  performance  by  the  vendee,  unlew  the  vendor 
can  make  a  good  title  to  all  the  land  contracted  to  be  sold, or  it  is  a  fit  case  for  compensa- 
tion. 

The  first  of  these  cases  was  a  writ  of  error  to  the  judgment  of  the 
circuit  court  of  the  District  of  Columbia,  in  an  action  of  debt  at 
common  law  brought  by  Auld,  agent  and  attorney,  in  fact,  for  Dunlop 
&  Co.,  against  Hepburn  and  Dundas  for  $45,000,  the  penalty  of  the 
same  articles  of  agreement  which  are  recited  in  the  case  of  Hepburn 
and  Dundas  v.  Auld,  1  C.  321. 

The  second  of  these  cases  was  an  appeal  from  a  decree  of  tbe 
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same  oourty  dismissing  the  bill  in  equity  brought  by  Hepburn  and 
Dundas  against  Colin  Auld,  to  compel  him  to  accept  the  land,  and  pay 
the  difference  between  the  agreed  value  of  the  land  and  the  award. 

The  questions  in  the  two  eases  being  substantially  the  same,  they 
were  heard  and  argued  together. 

The  breaches  assigned  in  the  declaration,  in  the  action  of  debt  by 
Auld  were,  that  Hepburn  and  Dundas  did  not,  on  the  2d  of  January, 
1800,  pay  the  amount  of  the  award  in  cash,  nor  bills  of  exchange, 
and  did  not  on  that  day  assign  and  transfer  to  Auld,  the  contract  of 
Graham,  with  full  powers,  &c 

Hepburn  and  Dundas  pleaded  a  tender  of  the  assignment  of  Gra- 
ham's contract  in  three  different  pleas,  the  pleadings  upon  which 
ended  in  demurrers.  The  first  raised  the  question,  whether  Auld  was 
obliged  to  accept  a  deed  of  assignment,  the  preamble  of  which  stated 
a  part  of  the  consideration  of  the  assignment  to  be  "a  full 
[  *263  ]  acquittance  and  discharge  *  of  all  the  claims  and  demands 
of  the  said  John  Dunlop  &  Co.  against  them  being  made 
and  executed  by  the  said  Colin  Auld."  The  other  two  demurrers 
brought  into  view  the  title  of  Hepburn  and  Dundas  to  the  land  sold 
to  Graham. 

The  bill  of  Hepburn  and  Dundas  alleges  that  the  agreement  by 
Auld  to  a^ccept  an  assignment  of  Graham's  contract  towards  the  dis- 
charge of  the  debt  due  from  them  to  Dunlop  &  Co.,  and  to  give  an 
acquittance  and  discharge  of  that  debt,  and  of  all  demands,  was  the 
inducement  for  them  to  submit  the  accounts  to  arbitration.  It  also 
states  the  acts  and  letters  of  Auld  subsequent  to  the  tender,  to  show 
that  he  considered  himself  bound  to  accept  the  assignment.  That 
on  the  27th  of  June,  1801,  after  recovering  judgment  in  ejectment 
against  Graham's  heirs,  Hepburn  and  Dundas  offered  to  make  him  a 
deed  for  the  land,  but  he  refused  to  accept  it. 

The  answer  of  Auld  denies  that  he  was  bound  to  accept  an  assign- 
ment of  Graham's  contract  which  should  bind  him  to  give  an  acquit- 
tance and  discheurge  of  all  demands  of  Dunlop  &  Co.  against  Hep- 
bum  and  Dundas.  He  endeavors  to  explain  his  conduct  and  letters 
subsequent  to  the  tender  by  saying  that  he  was  induced  to  do  it  by 
the  representations  of  Hepburn  and  Dundas  that  it  was  necessary, 
and  that  the  money  due  to  them  by  Graham  might  be  sooner  re- 
covered, or  raised,  by  sale  of  the  land,  than  by  any  contest  at  law 
relative  to  the  transaction  of  the  2d  of  January,  1800.  He  denies 
that  he  ever  considered  the  tender  as  good,  but  was  willing  to  co- 
operate with  them  in  bringing  to  an  end  the  suit  with  Ghraham,  until 
which  time  it  would  be  doubtful  whether  a  sufficient  title  in  fee-sim* 
pie  could  be  obtained  from  them. 
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He  avers  that  the  compromiae  made  with  Graham's  heirs  was 
without  his  consent,  and  may  be  set  aside  when  they  come  of 
age. 

He  says  the  offer  of  a  deed  on  the  27th  of  Jane,  1801, 
was  after  he  had  brought  suit  against  them  *upon  the  award,  [  *  264  ] 
and  when  it  was  apparent  that  their  title  was  bad,  or  at  all 
events  doubtful. 

In  an  amended  answer,  he  states  that  he  had  requested  them  to 
exhibit  to  him  their  title  papers,  which  they  refused  to  do ;  cmd  re- 
quires that  they  should  produce  them  in  court  He  avers  his  belief 
that  their  title  is  defective. 

Hepburn  and  Dundas  filed  a  supplemental  bill  which  states  their 
title.  It  avers  possession  ever  since  1773,  and  refers  to  certain  title 
papers  ;  they  say  that  they  verily  believe  their  title  to  be  good,  and 
never  heard  a  doubt  till  long  after  the  tender  of  the  assignment ;  that 
as  soon  as  the  objections  were  made  known  they  took  pains  to  re* 
move  them,  and  have  lately  obtained  deeds  of  confirmation  from  the 
surviving  patentees.  That  the  title  of  Sarah,  one  of  the  co-devisees 
of  John  West,  after  her  death  in  1795,  descended  upon  her  brothers 
Thomas,  John,  and  Hugh,  and  her  sister  Catharine,  and  that  John, 
Hugh,  and  Catharine  have  lately  confirmed  their  title,  and  refer  to 
the  deeds ;  and  they  suppose  that  Thomas  had  passed  all  his  title  to 
Sarah's  part  by  a  deed  executed  before  her  death. 

The  title  which  they  show  in  their  supplemental  bill  is  as  follows, 
namely : 

The  6,000  acres  were  included  in  a  patent  for  51,302  acres  of  land, 
granted  on  the  15th  of  December,  1772,  by  the  State  of  Virginia  to 
George  Muse,  Adam  Stephen,  Andrew  Lewis,  Peter  Hog,  John  West, 
John  Poison,  and  Andrew  Waggoner.  This  tract  of  51,302  acres 
was  in  1773  divided  between  the  patentees  who  have  occupied  in 
severalty  ever  since.  One  of  the  shares  containing  6,000  acres,  was 
allotted  to  John  West,  who  died  seized  thereof,  and  devised  all  Us 
Ohio  lands  to  be  equaUy  divided  among  his  children  Thomas,  John, 
Hugh,  Catharine,  Sarah,  and  Francina,  excepting  that  Hugh  was  to 
have  1,000  acres  more  than  any  of  the  other  children.  The 
testator  had  but  two  tracts  on  the  waters  of  the  *  Ohio,  [  *  265  ] 
namely,  that  of  6,000  cu^es  on  the  banks  of  the  Ohio,  and 
one  of  1,400  acres  on  Pokitallico  Creek.  The  devisees  made  a  parti- 
tion among  themselves ;  Francina's  1,000  acres  were  allotted  to  her 
out  of  the  1,400  acres  on  Pokitallico  Creek,  cmd  she,  and  those  claim- 
ing under  her,  have  ever  since  held  and  enjoyed  the  same  exclusively. 

The  tract  of  6,000  was  divided  between  the  others ;  Hugh  having 
2,000,  and  the  other  four  having  1,000  each. 
VOL.  II.  22 
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Thomas,  by  deed  of  20th  of  May,  1788,  conveyed  his  1,000  acves 
to  Hepburn  and  Dnndas. 

John,  by  deed  of  2l8t  of  February,  1790,  also  conveyed  his  1,000 
acres,  in  which  deed  Thomas  was  a  party. 

Hugh,  also,  by  deed  of  24th  of  April,  1788,  conveyed  his  2,000 
acres. 

Catharine  intermarried  with  Baldwin  Dade,  who,  with  her  and 
Thomas  West,  by  deed  of  20th  of  June,  1788,  conveyed  to  Hepburn 
and  Dundas  her  1,000  acres. 

Sarah  intermarried  with  John  Bronaugh,  who,  with  her  cmd 
Thomas  West,  conveyed  to  Hepburn  and  Dundas  her  1,000  acres,  by 
deed  of  21st  of  February,  1790. 

Thomas,  also,  by  deed  of  25th  of  April,  1788,  quitclaimed  to  Hep- 
burn and  Dundas  the  2,000  acres  conveyed  by  Hugh. 

By  virtue  of  these  deeds  Hepburn  and  Dundas  aver  that  they  were 
seized  of  the  6,000  acres,  and  so  continued  seized  and  possessed  until 
the  contract  with  Graham. 

They  then  proceed  to  answer  some  objections  to  their  title 
[  •  266  ]  which  had  been  suggested  by  Auld.  *  They  say  he  had  ob- 
jected that  the  original  patentees  were  joint-tenants,  and 
that  it  does  not  appear  that  partition  was  made  among  them  by 
deed. 

To  this  they  answer,  first,  that  after  such  a  lapse  of  time  a  deed 
ought  to  be  presumed.  And,  secondly,  that  upon  inquiry  they  found 
that  Greorge  Muse,  Andrew  Lewis,  and  Peter  Hog,  died  before  1787; 
that  Adam  Stephen  died  since  1787,  and  Andrew  Waggoner  and 
John  Pokon  were  still  aUve,  who  made  deeds  of  confirmation  to 
Hepburn  and  Dundas.  That  they  also  obtained  a  like  deed  firom 
the  residuary  devisee  of  Adam  Stephen. 

They  also  state  that  Auld  had  objected,  that  the  partition  between 
the  devisees  of  John  West,  not  being  by  deed,  was  not  valid ;  and 
that  Francina,  although  she  had  consented  to  take  her  thousand  acres 
on  Pokitallico  Creek,  might  yet  claim  a  share  of  the  6,000  acres. 

To  this  they  answer,  that  a  parol  partition  among  the  devisees  was 
valid. 

They  state  that  it  was  further  objected  by  Auld,  that  Sarah  Bro- 
naugh had  never  duly  conveyed  her  1,000  acres  to  Hepburn  and  Dun- 
das, and  that  she  was  not  privily  examined  according  to  the  laws  of 
Virginia. 

To  this  they  answer,  that  they  believe  she  was  privily  examined, 
but  the  commission  is  lost  or  mislaid  so  that  they  cannot  find  it.  And 
further  that  Sarah  Bronkugh  died  in  1795,  without  issue ;  and  Fran- 
cina, who  had  intermarried  with  Charles  Turner,  died  without  issue 
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in  1796,  and  her  husband  in  1802,  by  which  deaths  the  interest  of 
tiiose  ladies  in  the  6,000  acres,  if  any  they  had,  devolved  upon  their 
brothers  Thomas,  John,  and  Hugh,  and  their  sister  Catharine  Dade, 
whereupon  Hepburn  and  Dundas  obtained  from  John  and  Hugh,  and 
Baldwin  Dade  and  Catharine  Dade,  deeds  of  confirmation  as  to  the 
shares  of  Sarah  and  Francina.  They  did  not  get  such  ^ 
deed  from  Thomas,  because  he  *  had  before  conveyed  to  [  *  267  ] 
them  his  interest  in  those  lands. 

Auld's  answer  to  the  supplemental  bill,  denies  that  any  division 
ever  took  place  between  the  devisees  of  John  West,  under  his  will, 
and  avers  that  Frandna  always  refused  to  sell  her  interest  in  the 
Ohio  lands  to  Hepburn  and  Dundas,  and  that  it  was  settled  upon 
her  husband,  Charles  Turner,  who  died  leaving  two  children  by  a 
second  marriage. 

That  the  interest  of  Sarah  Bronaugh  never  passed  from  her  to 
Hepburn  and  Dundas,  for  want  of  her  privy  examination. 

That  the  deeds  from  Hugh  West  and  Thomas  West,  were  not 
recorded  within  the  eight  months,  so  as  to  be  valid  against  creditors 
or  subsequent  pmt^hasers  without  notice.  That  Thomas  was  embar- 
rassed in  his  circumstances  for  many  years  previous  to  his  death,  and 
there  are  still  debts  due  from  him  by  bonds  and  judgments,  which  bind 
any  lands  which  descended  to  him  from  his  sisters  Sarah  and  Francina. 

*  Marshall,  C.  J.,  delivered  the  opinion  of  the  court,  as  [  *  270  ] 
follows,  namely : 

By  the  agreement  of  the  27th  of  September,  1799,  the  plaintif& 
bound  themselves,  in  the  event  of  not  paying,  on  the  2d  of  January, 
in  bills  of  exchange,  or  money,  the  amount  of  the  award  to  be  ren- 
dered between  the  parties,  to  assign  and  transfer,  on  that  day,  to  the 
defendant,  a  contract  they  hsui  made  with  Graham,  by  which  they 
had  sold  to  him  a  tract  of  land  containing  6,000  acres  for 
the  sum  of  $18,000,  *  payable  at  diiferent  times,  with  inte-  [  *  271  ] 
rest.  They  also  bound  themselves  to  execute  cm  irrevocable 
power  of  attorney  enabling  the  defendant,  in  their  names,  to  recover 
the  possession  of  the  land,  or  to  enforce  the  payment  of  the  purchase- 
money,  at  his  election. 

The  defendant  covenanted  to  accept  this  assignment,  towards  the 
discharge  of  the  award,  and,  if  it  should  exceed  the  amount  thereof, 
to  pay  the  excess. 

On  the  part  of  the  defendant  it  has  been  contended  that  this  as- 
signment was  to  be  received  as  security  for,  and  not  as  payment  of, 
iiie  debt  due  to  Dunlop  &  Co.  But  on  this  point  it  is  impossible  to 
entertain  a  doubt.     The  contract  itself  is  conclusiye.     The  word  ^  to- 
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wards  "  was  obviously  introduced  because,  the  award  not  being  then 
made,  it  was  uncertsdn  whether  the  assignment  would  completely 
discharge  its  amount.  But  the  words  of  the  agreement  admit  of  no 
other  construction  than  that  it  was  to  be  received  either  in  part  or  in 
full  payment,  as  the  sum  awarded  might  be  of  greater  or  less  amount 
than  the  s^pulated  value  of  the  contract  to  be  assigned.  AU  the  tes- 
timony connected  with  the  agreement  of  September,  1799,  tends  to 
confirm  this  construction. 

The  next  inquiry  respects  the  transactions  of  the  2d  of  January, 
1800.  The  plaintiffs  insist,  and  the  defendant  denies,  that  the  tender 
made  by  Hepburn  and  Dundas  on  that  day  was  a  legal  offer  to  do 
what  they  had  covenanted  to  perform. 

The  efficacy  of  the  assignment  itself  is  not  questioned ;  but  it  is 
contended  on  the  part  of  the  defendant  that  the  instrument  is  vitia- 
ted by  the  clause  which  is  introduced  into  it,  reciting,  as  a  part  of  the 
consideration  on  which  it  was  made,  that  a  release  of  all  cdaims  and 
demands  whatsoever,  on  the  part  of  John  Dunlop  &  Co.,  against 

them,  had  been  given. 
[  •  272  ]  •  The  contract  of  September,  1799,  certainly  does  not,  in 
terms,  stipulate  for  such  a  release ;  and  if  this  recital  in  the 
deed  of  assignment  could  possibly  prejudice  John  Dunlop  &  C!o.,  that 
circumstance  would  unquestionably  invalidate  the  tender.  But  if  it 
should  be  deemed  an  unimportant  recital,  then  the  tender  is  a  sub- 
stantial performance  of  the  contract,^  so  far  as  it  was  to  be  performed 
on  the  2d  of  January,  1800,  and  at  least  imposed  on  CoUn  Auld  the 
duty  of  preparing  an  unexceptionable  deed,  and  demanding  its  exe- 
cution. 

It  has  already  been  stated  that,  under  the  agreement  of  Septem- 
ber, 1799,  the  assignment  of  Graham's  contract  was  to  be  received  in 
payment,  and  consequently  that  assignment,  accompanied  with  a  pro- 
per power  of  attorney,  would  discharge  the  award  as  fully  as  a  pay- 
ment in  bills  of  exchange  or  money.  Had  the  deed,  therefore,  limited 
its  recital  to  a  discharge  of  all  claims  and  demands  under  the  awards 
it  would  have  been  strictly  correct ;  for  to  such  a  discharge  Hepburn 
and  Dundas  were  entitled.  The  deed  of  assignment,  properly  exe- 
cuted and  received,  and  the  power  of  attorney,  would,  in  law,  have 
been  a  full  payment  of  the  award ;  and  the  subsequent  claims  of 
John  Dunlop  &  Co.  would  grow  out  of  the  agreement  of  September, 
1799. 

The  inquiry,  whether  the  general  terms  of  the  recital  affords  any 
substantial  objection  to  the  deed,  produces  two  questions. 

1.  Could  John  Dunlop  &  Co.  have  had  any  other  claims  and  de- 
mands on  Hepburn  and  Dundas  than  were  comprehended  in  this 
award. 
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2.  Would  this  recital  in  the  deed  of  assignment  impair  those  dainui 
which  grew  out  of  the  agreement  ? 

1.  The  papers  themselves  suflSciently  show  that  every  claim  what- 
ever of  John  Donlop  &  Co.,  on  Hepburn  and  Dundas,  was 
settled  in  the  award.  The  *  general  complexion  of  the  [  *  273  ] 
agreement  of  September,  1799,  proves  this  ;  but  the  particu- 
lar stipulation  to  give  <'  a  full  receipt  and  discharge  of  all  claims  and 
demands  of  John  Dunlop  &c  Co.  against  them,"  in  the  event  of  pay- 
ment of  the  award  being  made  in  money  or  bills  of  exchange,  places 
the  subject  beyond  any  doubt.  Dunlop  &c  Co.  had  no  claims  and  de- 
mands on  Hepburn  and  Dundas,  which  were  not  settled  in  the  award. 

2.  Could  this  recital  impair  the  rights  of  Dunlop  &  Co.  under  the 
agreement  of  1799. 

The  covenants  of  that  agreement  which  were  not  completely  satis- 
fied were,  1st.  That  Hepburn  and  Dundas  would  not,  after  executing 
the  deed  of  assignment,  interfere  with  the  measures  which  Colin  Auld 
might  think  proper  to  pursue  for  the  recovery  of  either  the  land  sold 
to  Graham,  or  the  money  due  under  Graham's  contract ;  2d.  That 
(hey  would  convey  the  said  lands  in  fee-simple,  after  the  termination 
of  the  suit  then  depending,  to  the  person  who  should  be  decided  to 
be  entitied  to  them. 

1*  The  covenant  not  to  interfere  was  not  a  present  duty.  The  ob* 
ligation  it  created  did  not  come  into  existence  until  after  the  exe» 
cution  of  the  deed  of  assignment.  It  was  to  be  a  consequence  of 
that  deed.  At  the  time  of  its  execution,  this  was  not  a  claim  or 
a  demand.  Taking  the  words  in  their  most  literal  sense,  the  cove- 
nant not  to  interfere  would  not,  in  the  opinion  of  the  courts  be  re- 
leased by  them ;  but  the  court  is  also  of  opinion  that,  if  this  was  in 
any  degree  doubtful,  these  general  terms  would  be  restrained  by  the 
manifest  intent  of  the  parties,  apparent  on  the  face  of  the  papers. 

2.  This  release  could  not  discharge  the  obligation  to  convey  the 
lands,  after  the  termination  of  the  suit  with  Graham,  for  the  reasons  as- 
signed againstthe  foregoing  objection,  and  for  this  additional 
reason ;  the  deed  intended  to  transfer  to  *  Auld  all  the  rights  [  *  274  ] 
of  Graham  under  the  contract,  and  is  so  expressed ;  and  one 
of  the  covenants  in  the  contract  assigned  was,  to  make  a  conveyance 
with  a  general  warranty  of  a  titie  free  from  all  encumbrances. 

The  recital,  then,  presents  no  solid  objection  to  the  deed  of  assign* 
ment,  because  it  could  not  impair  the  rights  of  Dunlop  &  Co.  Yet 
it  is  unusual  and  unnecessary,  and  had  Colin  Auld  prepared  a  deed 
which  was  perfectiy  unexceptionable,  and  Hepburn  and  Dundas  had 
lefiosed  to  execute  it,  this  court,  although  the  tender  might  have  been 
good  at  law,  would  probably  have  held  them  responsible  for  anj 

22* 
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injury  which  might  have  been  snstained  in  consequence  of  such 
lefhsaL 

The  power  of  attorney,  which  was  tendered  at  the  same  time  with 
the  deed  of  assignment,  appears  entirely  unexceptionable. 

It  is,  then,  the  opinion  of  the  court  that,  on  the  2d  of  January 
1800,  Hepburn  and  Dundas  offered  to  do  every  thing  which  it  was  at 
that  time  incumbent  on  them  to  do ;  and  that  the  tender  made  on 
that  day,  with  the  refusal  of  that  tender,  do  in  law  amount  to  a  per- 
formance, so  far  as  to  place  Hepburn  and  Dundas  in  the  same  situa- 
tion, with  regard  to  the  claims  of  Dunlop  &  Co.,  under  the  award,  as 
if  Colin  Auld  had  accepted  the  deed.  This,  however,  did  not  dis- 
charge them  from  the  duty  of  executing  a  proper  deed  when  required, 
nor  from  the  duty  of  making  conveyances  for  the  land  which  was  the 
subject  of  the  agreement  of  September,  1799. 

If  a  doubt  existed  on  this  point,  the  subsequent  conduct  of  Colin 
Auld  would,  in  a  court  of  equity,  amount  to  a  waiver  of  the  day,  so 
far  as  respects  the  tender  of  the  deed,  and  a  consent  to  accept  such 
deed  at  an  after  day  within  a  reasonable  time. 

The  subsequent  demand  of  a  deed  by  CoUn  Auld,  when 
[  •  276  ]  he  tendered  the  money  which  was  due  on  *  account  of  the 
excess  of  value  in  the  estimated  price  of  the  land  over  the 
sum  awarded  to  John  Dunlop  &  Co.,  was  made  in  a  manner,  and 
under  circumstances,  which  are  not  deemed  reasonable.  Hepburn  and 
Dundas  had  a  right  to  consider  and  to  take  counsel  on  the  deed  they 
were  required  to  execute  ;  and  although  their  delay  was  unnecessa- 
rily great,  yet  the  offer  they  made  might  have  been  acceded  to.  In 
fact,  they  might  reasonably  insist  on  leaving  the  transaction  on  the 
ground  on  which  it  was  placed  by  the  contract  of  September,  1799, 
which  would  have  been  done  in  a  manner  free  from  all  exception  by 
executing  such  a  deed  as  that  tendered  on  the  2d  of  January,  1800, 
after  striking  out  that  part  of  the  recital  which  respected  the  re- 
lease. 

The  interference  of  Hepburn  and  Dundas,  in  accommodating  the 
suit  with  Graham,  is  also  urged  as  an  objection  to  their  conduct. 
They  had  certainly  no  right  to  interfere  without  the  consent  of  Colin 
Auld.  But  when  the  correspondence  is  inspected,  and  it  is  perceived 
that  they  interfered  only  to  effect  the  object  he  had  himself  desired, 
and  which  he  had  avowed  his  own  inability  to  effect  without  their 
consent,  the  interference  must  be  considered  as  innocent  in  point  of 
intention,  and  unproductive  of  injury  in  fact 

The  court,  then,  perceive  nothing  in  the  conduct  of  the  plaintiffs, 
up  to  the  decision  of  the  suit  with  Graham,  which  ought  to  defeat 
Aeir  n^ht  to  demand  a  specific  performance  of  this  contract    Could 
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they  at  that  time  have  conveyed  a  good  title,  Colin  Auld  ought  to 
have  accepted  it. 

It  is  alleged  that  the  title,  sold  by  the  heirs  of  West  to  Hepburn 
and  Dundas,  was  not  a  title  to  6,000  acres  of  land  in  severalty,  but 
an  undivided  interest  in  a  much  larger  tract,  and  that,  as  this  pur- 
chase was  made,  not  for  the  purpose  of  acquiring  an  estate,  but  for 
the  purpose  of  immediately  selling  and  paying  a  debt  which  Auld 
was  authorized  to  collect,  the  time  of  executing  the  contract  is  very 
material. 

•  It  is  not  to  be  denied  that  circumstances  may  render  [  *  276  } 
the  time  material ;  and  the  court  does  not  decide  that  this 
case  is  not  of  that  description.    But  the  majority  of  the  court  is  of 
opinion,  tiiat  the  estate  is  to  be  considered  as  an  estate  held  in  seve- 
ralty. 

That  a  complete  partition  was  made  by  an  agreement,  binding  on 
all  the  parties  who  were  interested,  is  in  full  proof.  This  partition 
would  unquestionably  have  been  protected  in  equity,  and  the  ma- 
jority of  the  court  conceive  that  after  such  a  lapse  of  time,  and  such 
a  long  separate  possession,  a  deed  of  partition  ought  to  be  presumed ; 
and  that  the  court,  in  which  the  verdict  in  the  ejectment  against 
Graham  was  found,  might  so  have  directed  the  jury. 

It  remains,  then,  only  to  inquire  whether  Hepburn  and  Dundas 
hold  a  title  under  West,  which  is  so  free  from  exception  that  the  de- 
fendant ought  to  be  decreed  to  take  it. 

Long  previous  to  the  contract  with  Colin  Auld,  Hepburn  and 
Dundas  had  obtained  deeds  from  all  the  devisees  of  John  West,  jun., 
who  were  entitled  to  undivided  parts  of  the  6,000  acres  lying  on  the 
Ohio.  But  the  deeds  from  Thomas  West,  and  Hugh  West,  were 
not  recorded,  and  the  privy  examination  of  Mrs.  Bronaugh,  one  of  the 
devisees,  does  not  appear.  By  her  deed,  therefore,  nothing  passed, 
and  the  deeds  of  Thomas  and  Hugh  West  were  liable  to  very  serious 
objections. 

Had  Colin  Auld  refused  to  receive  a  conveyance  from  Hepburn 
and  Dundas  after  the  termination  of  Graham's  suit,  because  they 
were  unable  to  make  a  good  title,  the  objection  would  certainly  have 
been  entitled  to  very  serious  consideration.  But  his  rejection  of  the 
conveyance  then  offered  was  not  induced  by  any  defect  in  the  title. 
He  previously  determined  not  to  receive  a  conveyance,  because  Gra- 
ham's contract  had  not  been  assigned  in  such  manner  as  he 
conceived  to  be  a  full  execution  of  *  the  agreement  of  Sep-  [  *  277  ] 
tember,  1799.  These  omissions,  then,  to  record  the  deeds 
of  Thomas  and  Hugh  West,  and  the  total  want  of  title  as  to  Mrs. 
Bronaugh's  part,  have  produced  no  real  inconvenience  ^<  Colin  Auld 
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Had  the  title  been  unexceptionable,  it  would  still  have  been  refused ; 
and  this  contest  would  still  have  been  carried  on  with  the  same  de- 
termined perseverance  which  marks  the  conduct  of  the  parties. 
Under  these  circumstances,  it  is  the  opinion  of  the  majority  of  the 
court,  that  this  case  ought  to  be  governed  by  those  general  principles 
which  regulate  the  conduct  of  a  court  of  chancery  in  decreeing  a 
specific  performance,  if  the  defect  of  title,  which  existed  at  the  time 
of  contract,  be  cured  before  the  decree. 

Are  Hepburn  and  Dundas  now  able  to  convey  a  perfect  title  ? 

Mrs.  Bronaugh  and  Mrs.  Turner,  two  of  tiiie  devisees  of  John 
West,  jun.,  are  dead.  On  the  death  of  Mrs.  Bronaugh,  her  real 
estate  descended  on  her  brothers  and  sisters,  who  were  her  co-heirs. 
Deeds  of  confirmation  from  Hugh  and  John  West,  and  from  Dade 
and  wife  have  been  obtained.  Thomas  West  joined  in  the  deed 
from  Bronaugh  and  wife  for  the  purpose  of  releasing  his  supposed 
reversion  ;  but  there  is  no  conveyance  from  Francina  Turner* 

The  court  is  not  satisfied  that  Thomas  West,  by  uniting  in  the 
deed  for  the  purpose  of  conveying  his  reversionary  interest,  has  con- 
veyed a  title  which  afterwards  descended  on  him,  or  has  estopped 
himself  from  asserting  that  title.  To  Thomas  West's  part  of  Mrs. 
Bronaugh's  1,000  acres,  then,  Hepburn  and  Dundas  have  no  title. 

On  the  death  of  Francina  Turner,  her  interest  in  her  sister  Bro- 
naugh's estate^  passed  to  her  brothers  and  sister,  who  were  her  co- 
heirs.     To  Thomas  West's  share  Hepburn  and  Dundas  have  no 

title. 
[  •  278  ]  •  The  undivided  interest  of  Thomas  West,  which  descend- 
ed on  him,  at  the  death  of  Mrs.  Bronaugh,  is  166}  acres ; 
and  the  undivided  interest  which  descended  on  him,  at  the  death  of 
Francina  Turner,  is  41^  acres ;  making  208  acres,  to  which  Hepburn 
and  Dundas  have,  at  this  time,  no  title. 

The  omission  to  record  the  deed  from  Thomas  West  is  not  cured ; 
and  this  court  is  now  to  decide  whether,  under  these  circumstanceS| 
Hepburn  and  Dundas  are  entitled  to  claim  a  specific  performance. 

Had  there  been  simply  a  deficiency  of  208  acres,  the  majority  of 
the  court  would  have  considered  it  as  a  case  for  compensation ;  or 
had  the  parties  entitled  to  this  land  been  before  the  court,  a  division 
might  possibly  have  been  directed,  and  compensation  for  that  quan- 
tity ordered ;  but,  however  this  might  be,  as  persons  not  before  the 
court  hold  this  interest,  no  order  can  be  made  respecting  it ;  and  it 
may  very  much  embarrass  those  acts  for  asserting  the  title  which  may 
possibly  be  necessary.  The  part  actually  conveyed  by  Thomas 
West,  too,  never  having  been  confirmed  by  a  deed  from  himself  or 
his  heirs,  properly  recorded,  might  impose  on  Colin  Auld  the  necea- 
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Bity  of  bringing  a  suit  in  chancery  to  perfect  his  title ;  or  of  being 
subjected  to  the  inconveniences  constantly  attending  the  establish- 
ment of  a  deed  not  recorded,  and  the  risks  inseparable  from  such  a 
deed* 

-  This,  therefore,  is  thought  by  a  majority  of  the  court  to  be  a  case 
Hot  proper  for  a  specific  performance ;  and  the  bill  is  to  be  dismissed. 

Livingston,  X,  expressed  his  non-concurrence  in  the  reasoning  of 
the  court,  in  the  latter  part  of  the  opinion  just  delivered  by  the  chief 
justice.  He  would  dismiss  the  bill,  even  if  a  good  title  could  now 
be  given  by  the  complainants.  This  court  can  no  more  dispense 
with  punctuality  as  to  time  in  any  case,  than  with  any 
other  part  of  the  *  agreement.  But  in  this  particular  case,  [  *  279  ] 
time  was  of  the  essence  of  the  contract  The  object  was 
payment  of  a  debt ;  and  from  the  anxiety  of  the  defendant  to  resist 
a  decree  for  a  conveyance,  and  the  desire  of  the  complainants  to  urge 
it  upon  him,  it  is  to  be  presumed  that  the  lands  have  fallen  in  value 
during  this  delay  of  the  title.  The  remedy  by  a  decree  for  a  specific 
performance  is  a  departure  from  common  law,  and  ought  to  be  granted 
only  in  cases  where  the  party  who  seeks  it  has  strictiy  entitied  himself 
to  it.  It  is  said  that  by  the  English  authorities,  the  lapse  of  time  may 
be  disregarded  in  equity,  in  decreeing  a  specific  execution  of  a  con- 
tract for  land.  But  there  is  a  vast  difference  between  contracts  for 
land  in  that  country  and  in  this.  There  the  lands  have  a  knowUi 
fixed,  and  stable  value.  Here  the  price  is  continually  fluctuating  and 
uncertain.  A  single  day  often  makes  a  great  dijSerence;  and  in 
almost  every  case  time  is  a  very  material  circumstance. 

He  dissented  also  from  another  part  of  the  opinion,  which  inti- 
mates that  if  this  were  simply  a  deficiency  of  a  few  hundred  acres, 
it  would  be  considered  as  a  case  of  compensation.  This  part  of  the 
opinion  does  not  seem  to  be  necessary,  and  does  not  affect  the  pre- 
sent case ;  but  this  court  can  in  no  case  compel  a  specific  perform- 
ance on  terms  and  conditions.  We  cannot  decree  a  special  execution 
for  part,  and  assess  damages  as  to  the  residue.  f 

This  is  like  a  contract  for  5,000  bushels  of  wheat.  A  tender  of 
4,500  would  not  be  good ;  and  we  could  not  compel  the  purchaser  to 
take  a  less  quantity  than  he  contracted  for.  So  here  the  contract 
was  for  6,000  acres.  The  complainants  have  a  title  to  a  part  only ; 
we  could  not  compel  the  defendant  to  take  that  part,  and  give  him 
damages  for  the  non-conveyance  of  the  residue. 

Johnson,  J.,  observed,  that  he  had  perhaps  taken  a  peculiar  view 
of  this  subject,  but  he  should  be  in  favor  of  decreeing  a  specifio 
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[  *  280  ]  performance  generally ;  ^  leaving  Anld  to  his  remedy  upon 
the  warranty  of  the  complainants  for  any  defect  of  title 
which  might  appear.     Auld,  perhaps,  thought  it  would  be  a  good 
speculation,  and  had  stipulated  for  a  general  warranty. 

He  acquiesced,  however,  in  dismissing  the  bill,  because  he  con- 
sidered the  judgment  in  the  action  at  law  brought  by  Auld  against 
the  complainants,  as  equivalent  to  a  decree  for  a  speci&c  execution 
of  the  agreemc^nt,  inasmuch  as  it  prevents  him  from  obtaining  satis- 
faction in  any  other  way  for  the  sum  awarded. 

Marshall,  C.  J.,  declared  the  opinion  of  the  court,  in  the  action 
at  law,  to  be,  that  the  tender  of  the  assignment  of  Graham's  con- 
tract, and  the  power  of  attorney,  was  good  as  pleaded,  and  that  Auld 
ought  to  have  accepted  it. 

Judgment  reversed. 

1  W.  179. 


The  United  States  v.  Evans. 

5  C.  280. 

It  is  not  a  gronnd  for  a  writ  of  error  that  the  jadge  below  refused  to  reinstate  a  caoae  aftar 

nonsuit. 

Ebror  to  the  district  court  for  the  Kentucky  district. 

In  the  court  below,  the  judge  at  the  trial  rejected  certain  testimony 
which  was  oiflFered  by  the  attorney  for  the  United  States,  who  there- 
upon took  a  bill  of  exceptions,  and  became  nonsuit,  and  afterwards, 
at  the  same  term,  moved  the  court  to  set  aside  the  nonsuit,  and  grant 
a  new  trial,  upon  the  ground  that  the  judge  had  erred  in  rejecting 
the  testimony.  But  the  court  overruled  the  motion,  and  refiised  a 
new  trial ;  whereupon  the  attorney  for  the  United  States  sued  out 
his  writ  of  error. 

The  case  was  submitted  by  the  attorney-general  and  Rowans  with- 
out argument. 
[  *  281  ]       *  Marshall,  C.  J.,  delivered  the  opinion  of  the  court| 
that  in  such  a  case,  where  there  has  been  a  nonsuity  and  a 
motion  to  reinstate  overruled,  the  court  could  not  interfere. 

Judgment  affirmed. 
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Ybaton  and  ofheis,  claimants  of  the  Schooner  General  Pinkney  and 

Cargo  V.  The  United  States. 

6  C.  281. 

la  admiralty  an  appeal  saspends  the  sentence,  and  it  is  not  res  jvdioaia  untQ  the  final  son* 
tenoe  of  tiie  appellate  coort  is  given. 

If  the  law,  under  which  a  sentence  of  forfeitore  was  inflicted,  expire,  or  be  absolutely  re- 
pealed, after  an  appeal,  and  before  sentence  by  the  appellate  court,  the  sentence  must  bo 
reversed. 

Appeal  from  a  sentence  of  condemnation  by  the  circuit  court  of 
the  United  States  for  the  district  of  Maryland,  in  the  admiralty* 
The  condemnation  was  for  breach  of  the  act  of  February  28, 1806, 
(2  Stats,  at  Large,  351,)  prohibiting  intercourse  with  certain  ports  in 
the  island  of  St  Domingo,  extended  by  the  act  of  February  24, 
1807,  (2  Stats,  at  Large,  421,)  but  which  expired  April  26, 1808. 

C.  LeCf  Martin^  Harper^  and  Youngs^  for  appellants. 

Rodney^  attorney-general,  for  the  United  States. 

*  Mabshall,  C.  J.,  delivered  the  opinion  of  the  court  to  [  *  283  ] 
the  following  eiSTect : 

The  majority  of  the  court  is  clearly  of  opinion,  that  in  admiralty 
cases  an  appeal  suspends  the  sentence  altogether ;  and  that  it  is  not 
res  ddjudicata  until  the  final  sentence  of  the  appellate  court  be  pro- 
nounced* The  cause  in  the  appellate  court  is  to  be  heard  de  novo^  as 
if  no  sentence  had  been  passed.  This  has  been  the  uniform  practice 
not  only  in  cases  of  appeal  from  the  district  to  the  circuit  x;ourts  of 
the  United  States,  but  in  this  court  also. 

In  prize  causes,  the  principle  has  never  been  disputed ;  and  in  the 
instance  court,  it  is  stated  in  2  Browne's  Civil  Law,  that  in  cases  of 
appeal  it  is  lawful  to  allege  what  has  not  before  been  alleged,  and  to 
prove  what  has  not  before  been  proved. 

The  court  is,  therefore,  of  opinion,  that  this  cause  is  to  be  consi- 
dered as  if  no  sentence  had  been  pronounced  ;  and  if  no  sentence 
had  been  pronounced,  it  has  been  long  settled,  on  general  principles, 
that  after  the  expiration  or  repeal  of  a  law,  no  penalty  can  be  en- 
forced, nor  punishment  inflicted,  for  violations  of  the  law  committed 
while  it  was  in  force,  unless  some  special  provision  be  made  for  that 
purpose  by  statute.^ 

6  C.  208;  7  C.  112;  8  P.  67;  8  H.  584;  16  H.  869;  2  Wal.  460. 


I  The  cases  of  Wilmot  et  al.,  claimants  of  the  schooner  Collector,  and  Lewis,  claim- 
ant of  the  schooner  Gottenburgh  v.  United  States,  were  reversed  upon  the 
principle. 
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[  *  284  ]       The  United  States  v.  Potts  and  othen. 

5  C.  284.] 

^  Boand  copper  bottoms  torned  ap  at  the  edge/*  are  not  liable  to  daties,  althoagh  imported 

ander  the  denomination  of  ^^  raised  bottoms/' 

This  was  a  case  certified  from  the  circuit  court  for  the  district  of 
Maryland.  The  question  upon  which  the  judges  of  that  court  dif- 
fered in  opinion  was, 

Whether  round  copper  bottoms  turned  up  at  the  edge  are  liable  to 
the  payment  of  duty  within  the  meaning  of  the  several  acts  of 

congress. 
[  •  286  ]  •  The  following  facts  were  admitted,  namely,  that  the  de- 
fendants imported  a  certain  quantity  of  round  copper  plates, 
under  the  denomination  "  flat  bottoms ;''  round  copper  plates  turned 
up  at  the  edges,  under  the  denomination  of  <<  raised  bottoms ; "  and 
square  and  oblong  copper  plates,  under  the  denomination  of  <<  sheets." 
That  the  round  copper  plates,  and  the  round  copper  plates  turned  up 
at  the  edge,  are  never  used,  nor  imported  for  use  in  the  form  in 
which  they  are  imported,  although  they  are  capable  of  being  used, 
but  not  with  convenience  or  advantage,  in  that  form ;  but  are  worked 
up  by  the  manufacturers  in  this  country  into  vessels  of  use  after  im- 
portation. That  the  round  copper  plates,  as  well  as  the  square  cop- 
per plates,  are  cut  from  large  sheets  which  are  made  by  pressure 
under  a  roller,  but  axe  never  imported  in  the  size  or  shape  in  which 
they  come  from  the  roller.  That  it  is  a  great  convenience  and  saving 
to  the  manufacturer  here,  that  the  sheets  of  copper  should  come  in  a 
round  rather  than  in  a  square  shape,  avoiding  great  waste  by  clipping 
and  repeated  heats.  That  all  the  said  articles  are  sold  and  bought 
by  weight,  and  the  same  price  paid  for  the  round  plates,  and  the 
round  plates  turned  up  at  the  edges,  as  for  the  square  or  oblong 
plates.  That  the  round  copper  plates  turned  up  at  the  edge  are 
raised  at  the  edge  from  four  to  five  inches.  That  copper  plates  of 
this  description  are  sold  for  eighteen  pence  sterling  per  pound,  and 
that  copper  wrought  up  into  vessels,  or  implements  of  any  kind,  are 
sold  at  two  shillings  and  fourpence  to  two  shillings  and  sixpence  per 
pound.  That  there  is  no  copper  imported  into  this  country,  under 
the  denomination  of  plates ;  but  that  the  square  and  oblong  plates, 
which  are  commonly  called  copper  plates,  and  are  admitted  to  be  free 
of  duty,  are  imported  under  the  denomination  of  sheets. 


FEBRUARY  TERM,   1809.  265 


Bush  V.  Parker.    5  C. 


*  Mabshall,  C.  J.,  delivered  the  opinion  of  the  court  to  [  *  286  ] 
ihe  following  ejBfect : 

The  opinion  of  this  court  is,  that  copper  plates  turned  up 
at  the  edge  are  exempt  from  duty,  although  *  imported  under  [  *  287  ] 
the  denomination  of  raised  bottoms. 

It  appears  to  have  been  the  policy  of  the  United  States  to  distin- 
guish between  raw  and  manufactured  copper.  From  the  facts  stated, 
the  copper  in  question  cannot  be  deemed  manufactured  copper  within 
the  intention  of  the  legislature. 

The  opinion  certified  to  the  court  below  was,  that  round  copper 
bottoms  turned  up  at  the  edge  are  not  liable  to  the  payment  of  duty 
within  the  meaning  of  the  several  acts  of  congress. 


Bush  v.  Parkbr. 

5  C.  287. 
Thw  court  will  give  time  to  procure  affidavits  as  to  the  yalae  of  the  matter  in  dispute. 

Error  to  the  circuit  court  of  the  district  of  Maryland,  in  an  action 
of  replevin. 

L  P.  Boyd,  for  the  defendant  in  error,  contended,  that  the  replevin 
bond  being  in  the  penal  sum  of  $1,200  only,  was  conclusive  evidence 
that  the  matter  in  dispute,  exclusive  of  costs,  did  not  amount  to 
§2,000,  and  consequently  this  court  has  no  jurisdiction  in  the  case. 

Martin,  contr^,  stated  that  he  did  not  know  till  yesterday  that 
this  point  would  be  made  in  the  cause,  and  prayed  time  to  show  by 
affidavits  the  real  value  of  the  matter  in  dispute.     Which 

The  court  granted. 

Livingston,  J.,  thought  that  leave  ought  not  to  be  given,  on  ac- 
count of  the  delay  it  would  produce.  He  had  found  a  practice 
established  here  of  receiving  such  affidavits ;  but  he  did  not  know 
of  any  case  in  which  time  had  been  given  to  produce  them; 
and  he  would  not  consent  to  give  it  now.  The  case  was 
•brought  up  to  last  term.  The  party  ought  to  have  come  [  *  288  ] 
prepared  to  support  the  jurisdiction. 
VOL.  II.  23 
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March  15.  This  being  the  last  day  of  the  tenn,  and  no  affidavits 
having  been  produced, 

The  writ  of  enor  was  dismissed,  this  court  having  no  jurisdiction 
in  the  case. 

21  H.  891;  6Wal.441. 


LooAN  V.  Patrick. 

5  C.  288. 

The  circuit  coart  has  jarisdiction  in  a  snit  in  eqnity,  to  stay  proceedings  upon  a  jadgment 
at  law  between  the  same  parties,  although  the  subpoena  be  senred  upon  the  defendant, 
out  of  the  district  in  which  the  court  sits. 

This  was  a  case  certified  from  the  circuit  court  for  the  7th  circuit 
and  district  of  Kentucky,  in  which  the  judges  below  differed  in 
opinion  upon  the  foUowing  questions : 

Whether  the  complainant,  (Logan,)  who  is  a  citizen  of  the  State 
of  Kentucky,  and  is  so  stated  in  the  pleadings,  can  maintain  this 
suit,  in  this  court,  against  the  defendant,  who  is  a  citizen  and  in- 
habitant of  the  State  of  Virginia,  and  is  so  stated  in  the  pleadings, 
upon  the  following  case :  John  Patrick  obtained  in  this  court  a  judg- 
ment in  ejectment  against  David  Logan,  who  filed  a  bill  in  equity 
against  him  to  be  relieved  against  the  judgment,  and  to  compel  a 
conveyance  of  the  land,  and  obtained  an  injunction  to  stay  proceed- 
ings on  the  judgment ;  but  the  subpoena  was  not  served  in  the  district 
of  Kentucky.  Can  this  court  entertain  jurisdiction  of  the  cause  ? 
If  not,  does  the  defendant's  answering  the  bill,  without  insisting 
upon  the  objection  that  the  process  was  not  served  upon  him 
in  the  district  of  Kentucky,  authorize  the  court  to  entertain  the 

cause? 
[  *  289  ]       The  court,  upon  the  first  opening  of  the  case,  *said  there 
could  be  no  doubt  of  the  jurisdiction  of  the  court  beloWi 
and  ordered  it  to  be  certified  accordingly. 

aiH.460. 
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Radford  v,  Craig. 

5  C.  S89. 

If  the  ooiinsel  on  neither  side  appear  when  the  canse  is  called,  the  writ  of  error  will  be 

dismissed. 

No  appearance  having  been  entered  on  the  docket  for  either  party 
in  this  cause,  no  counsel  appearing,  the  court  ordered  both  parties  to 
be  called,  and  neither  of  them  appearing,  the  court  ordered  the  writ 
of  error  to  be  dismissed. 

The  same  order  was  made  in  the  cases  of  Banks  v,  Bastrop, 
Tompkins  v.  Tompkins,  and  Buchannan  v.  Yeates. 


Harrison  v.  Sterry  and  others. 

5  C.  289. 

In  the  distribution  of  a  banlmipt's  effects  in  this  conntrj,  the  United  States  are  entitled  to  a 
preference,  although  the  debt  was  contracted  bj  a  foreigner  in  a  foreign  oonntrj ;  and 
althoQgh  the  XTnited  States  had  proved  their  debt  under  the  commission  of  bankruptcy, 
and  had  Toted  for  an  assignee. 

An  assignment  by  one  partner,  in  the  name  of  the  copartnership,  of  partnership  effects 
and  credits,  for  the  benefit  of  particular  creditors,  is  valid. 

Under  a  separate  commbsion  of  bankruptcy  against  one  partner,  only  his  interest  in  the 
joint  effects  passes. 

The  bankrupt  law  of  a  foreign  country  cannot  operate  a  legal  transfer  of  property  in  this 
country. 

This  was  an  appeal  from  a  decree  of  the  circuit  court  for  the  dis- 
trict of  South  Carolina,  in  a  suit  in  equity,  in  which  Richard  Hani« 
son  was  complainant,  and  the  following  parties  defendants,  namely : 
1.  The  United  States.  2.  Sterry  and  others,  assignees  of  H.  M. 
Bird  and  Benjamin  Savage,  under  a  British  commission  of  bank- 
ruptcy. 3.  Aspinwall  snd  others,  sissignees  of  Robert  Bird,  under 
an  American  commission  of  bankruptcy.  4.  Several  American  cre- 
ditors who  had  attached  the  effects  of  Bird,  Savage  &  Bird,  In  South 
Carolina.  5.  Several  British  creditors  who  had  also  attached  the 
same  effects.  And,  6.  Thomas  Parker,  who,  by  consent  of  the  cre- 
ditors, had  been  appointed  by  the  court  of  common  pleas  in  South 
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Carolina,  an  agent  for  all  the  parties  concerned,  to  collect  and 

receive  the  debts  due  to  Bird,  Savage  &  Bird,  which  had 
[  *  290  ]  been  attached,  and  when  *  received,  to  hold  the  same  till  the 

fhrther  order  of  the  court 
The  question  was,  how  those  attached  effects  should  be  distributed. 
Harrison,  the  complainant,  claimed  them  as  a  trustee  for  the 
benefit  of  certain  creditors  of  the  house  of  Robert  Bird  &  Co.,  which 
was  the  name  of  the  firm  by  which  the  house  of  Bird,  Savage  & 
Bird,  of  London,  carried  on  merchandise  at  New  York.  Robert 
Bird,  desirous  of  aiding  and  supporting  the  credit  of  the  house  of 
Bird,  Savage  &  Bird,  by  raising  funds,  upon  the  security  of  the  cargo 
of  the  East  India  ship  Semiramis,  and  certain  debts  to  a  large 
amount  due  to  them  in  South  Carolina,  made  a  deed  of  trust  on  the 
3d  of  December,  1802,  intending  thereby  to  assign  that  cargo  and 
those  debts  to  the  complainant.  The  deed  purported  to  be  signed 
and  sealed  by  H.  M.  Bird  and  Benjamin  Savage,  by  Robert  Bird, 
their  attorney ;  and  by  Robert  Bird,  in  his  own  right.  It  recited 
that,  ^  whereas  H.  M.  Bird,  Benjamin  Savage,  and  Robert  Bird,  being 
copartners  in  trade  under  the  several  firms  of  Bird,  Savage  &  Bird, 
and  Robert  Bird  &  Co.,  have  in  consequence  of  disappointments  been 
obliged  to  borrow  money  from  the  Bank  of  England,  and  under  the 
firm  of  Robert  Bird  &  Co.  to  purchase  bills  of  exchange,  public  and 
bank  stocks  and  goods,  upon  credit  in  America,  in  order  to  furnish 
means  of  more  effectually  supporting  the  credit  of  the  said  Bird, 
Savage  &  Bird,  of  London.  And  whereas  it  may  be  necessary  for 
the  purpose  aforesaid,  that  the  said  Robert  Bird  &  Co.  should  con- 
tinue to  make  such  purchases  until  the  present  difficulties  may  be 
removed;  and  security  having  been  already  given  to  the  persons 
bound  as  sureties  to  the  Bank  of  England,  for  their  responsibUitieSi 
the  said  H.  M.  Bird,  Benjamin  Savage  and  Robert  Bird,  are  desirous 
to  secure  all  persons  from  whom  purchases  have  been  or  may  be 
made  as  aforesaid,  for  the  purpose  of  aiding  the  said  house  or  firm 

of  Bird,  Savage  &  Bird.  Now,  therefore,  know  ye,  that 
[  •291  ]  the  said  Henry  M.  Bird,  Benjamin  •Savage  and  Robert 

Bird,  for  the  purpose  above  expressed,"  &c.  The  trust  ex- 
pressed was  ''  to  apply  the  same  and  every  part  thereof  for  the  equal 
security  and  indemnification,  in  proportion  to  their  just  demands,  of 
all  persons  from  whom  the  said  Robert  Bird  &  Co.  shaU,  before  the 
end  of  the  year  1803,  have  made  any  such  purchases  of  goods,  stocks, 
or  bills,  or  who  before  that  time  shall  be  holders  of  any  bills  of  ex- 
change drawn  or  negotiated  by  the  said  Robert  Bird  &  Co.  for  the 
purpose  of  giving  support  to  the  house  of  Bird,  Savage  &  Bird,  aa 
aforesaid." 
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Another  ground  of  Harrison's  claim  was  a  similar  instniment  of 
writing,  dated  the  Slst  of  January,  1803,  not  under  seal,  but  signed, 
«  Bird,  Savage  &  Bird,"  and  "  Robert  Bird  &  Co,"  which  signatures 
were  in  the  handwriting  of  Robert  Bird. 

The  bill  of  complaint  stated  that  Robert  Bird  &  Co.,  before  and 
after  the  3d  of  December,  1802,  and  before  the  end  of  the  year  1803, 
made  various  purchases  of  stocks,  goods,  and  bills  of  exchange,  and 
became  indebted  for  bills  drawn  and  negotiated  by  them  for  the  pur- 
pose of  giving  support  to  the  house  of  Bird,  Savage  &  Bird,  which 
debts  remain  unpaid.  There  was  a  letter  of  attorney  from  Henry  M. 
Bird  and  Benjamin  Savage,  to  Robert  Bird,  but  it  did  not  authorize 
him  to  execute  deeds  in  their  names  generally. 

The  claim  of  the  United  States  rested  upon  the  priority  given  by 
the  act  of  congress  of  the  3d  of  March,  1797,  sec.  5,  (1  Stats,  at 
Large,  515.) 

The  attaching  creditors  relied  upon  their  attachments  under  the 
laws  of  South  Carolina. 

The  assignees  under  the  several  commissions  of  bankruptcy  relied 
upon  the  British  and  American  bankrupt  laws. 

The   United   States  had  proved  their  claim  under  the 
American  commission,  and  had  voted  in  the  *  choice  of  as-  [  *  292  ] 
signees.    They  had  also  attached  the  effects  in  South  Caro- 
lina, under  the  laws  of  that  State,  and  had  arrested  Robert  Bird,  and 
held  him  to  bail  in  New  York. 

The  court  below  decided  that  the  United  States  were  entitled  to 
priority  of  payment  That  after  satisfaction  of  that  claim  Harrison 
would  be  entitled,  under  the  assignment,  to  Robert  Bird's  third  part 
or  share  of  the  property  mentioned  in  the  deed,  and  the  attaching 
creditors  to  the  other  two  thirds.  That  the  assignees  under  the 
British  commission  could  take  nothing ;  and  that  the  assignees  under 
the  American  commission  could  take  nothing  but  the  surplus  after 
all  the  other  classes  of  creditors  were  satisfied. 

From  this  decree  all  the  parties,  excepting  the  United  States,  ap- 
pealed. 

*  Marshall,  C.  J.,  delivered  the  opinion  of  the  court,  as  [  •29o  J 
follows,  namely :  ^ 

The  object  of  this  suit  is  to  obtain  the  direction  of  the  court,  for 
the  distribution  of  certaia  funds  in  South  Carolina,  which  were  the 
property  of  a  company  trading  in  England,  under  the  firm  of  Bird, 
Savage  &  Bird,  and  in  America,  under  the  firm  of  Robert  Bird  &  Co. 
The  United  States  claim  a  preference  to  all  other  creditors,  and  their 
daim  will  be  first  considered. 

23* 


870         SUPREME    COURT  OP  THE   UNITED   STATES. 

Harrison  v,  Steny.    5  G. 

Two  points  have  been  suggested,  as  taking  this  case  out  of  the 
operation  of  the  preceding  decisions  of  the  court  respecting  the  pri- 
ority to  which  the  United  States  are  entitled. 

1.  That  the  contract  was  made  with  foreigners,  in  a  foreign  country. 

2.  That  the  United  States  have  waived  their  privilege  by  proving 
their  debt  under  the  commission  of  bankruptcy. 

L  The  words  of  the  act,' which  entitle  the  United  States  to  a  pre- 
ference, do  not  restrain  that  privilege  to  contracts  made  within  the 
United  States,  or  with  American  citizens.  To  authorize  this  court 
to  impose  that  limitation  on  them,  there  must  be  some  principle  in 
the  nature  of  the  case  which  requires  it.  The  court  can  discern  no 
such  principle.  The  law  of  the  place  where  a  contract  is  made  is, 
generally  speaking,  the  law  of  the  contract ;  that  is,  it  is  the  law  by 
which  the  contract  is  expounded.  But  the  right  of  priority 
[•299]  forms  no  part  of  the  contract  •itself.  It  is  extrinsic,  and  is 
rather  a  personal  privilege  dependent  on  the  law  of  the  place 
where  the  property  lies,  and  where  the  court  sits  which  is  to  decide 
the  cause.  In  the  familiar  case  of  the  administration  of  the  estate 
of  a  deceased  person,  the  assets  are  always  distributed  according  to 
the  dignity  of  the  debt,  as  regulated  by  the  law  of  the  country  where 
the  representative  of  the  deceased  acts,  and  from  which  he  derives 
his  powers ;  not  by  the  law  of  the  country  where  the  contract  was 
made.  In  this  country,  and  in  its  courts,  in  a  contest  respecting  pro* 
perty  lying  in  this  country,  the  United  States  are  not  deprived  of  that 
priority  which  the  laws  give  them,  by  the  circumstance  that  the  con- 
tract was  made  in  a  foreign  country,  with  a  person  resident  abroad. 

2.  Nor  is  this  priority  waived  by  proving  the  debt  before  the  com- 
missioners of  the  banbrupt. 

The  62d  section  of  the  Bankrupt  Act*  expressly  declares,  that  "no- 
thing contained  in  that  law  shall,  in  any  manner,  aiFect  the  right  of 
preference  to  prior  satisfaction  of  debts  due  to  the  United  States,  as 
secured  by  any  law  heretofore  passed." 

There  is  nothing  in  the  act  which  restrains  the  United  States  from 
proving  their  debt  under  the  commission,  and  the  62d  section  con- 
trols, so  far  as  respects  the  United  States,  the  operation  of  those 
clauses  in  the  law  which  direct  the  assignees  to  distribute  the  funds  ^ 
of  the  bankrupt  equally  among  all  those  creditors  who  prove  theii;> 
debts  under  the  commission.   Omit  this  section,  and  the  argument  oj 
the  counsel  for  the  general  creditors  would  be  perfectly  correct     Th^ 
coming  in  as  a  creditor  under  the  commission  might  then  be  coi 
sldered  as  electing  to  be  classed  with  other  creditors.   But  the  oper^- 


1  1  Stats,  at  Large,  515.  ^  2  lb.  3G. 
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tion  of  this  saving  clause  is  not  confined  to  cases  in  which  the  United 
States  decline  to  prove  their  debt  under  the  commission.  It  is  uni- 
versal It  introduces,  then,  an  exception  from  the  general 
rule  laid  down  in  the  29th  and  30th  sections  of  the  •  act,^  and  [  *  300  ] 
leaves  to  the  United  States  that  right,  to  full  satisfaction  of 
their  debts  to  the  exclusion  of  other  Creditors,  to  which  they  would 
be  entitled,  had  they  not  proved  their  debt,  under  the  commission. 

The  priority  of  the  United  States  is  to  be  maintained  in  this  case, 
unless  some  of  the  creditors  can  show  a  title  to  the  property  anterior 
to  the  time  when  this  priority  attaches. 

The  assignment  made  to  Richard  Harrison  is,  it  is  contended,  such 
a  title. 

To  this  assignment  several  objections  have  been  made. 

1.  It  is  said  that  Robert  Bird  was  not  authorized  to  make  it,  be- 
cause it  is  not  a  transaction  within  the  usual  course  of  trade.  But 
this  court  is  of  opinion  that  it  is  such  8C  transaction.  The  whole 
commercial  business  of  the  company  in  the  United  States  was  neces- 
sarily committed  to  Robert  Bird,  the  only  partner  residing  in  this 
country.  He  had  the  command  of  their  funds  in  America,  and  could 
collect  or  transfer  the  debts  due  to  them.  The  assignment  under  con- 
sideration is  an  act  of  this  character,  and  is  within  the  power  usually 
exercised  by  a  managing  partner.  In  such  a  transaction  he  had  a 
right  to  sign  the  name  of  both  firms,  and  his  act  is  the  act  of  all  the 
partners. 

2.  It  is  the  assignment  of  a  chose  in  action ;  and  is,  therefore,  to 
be  considered  rather  as  a  contract  than  an  actual  transfer,  and  could 
be  of  no  validity  against  the  several  claimants  in  this  case. 

The  authorities  cited  at  bar,  especially  those  from  1  Atk.  and  Wil- 
liam's Law  Cases,  are  conclusive  on  this  point  to  prove  that  equity 
will  support  an  equitable  assignment. 

3.  But  a  third  exception  has  been  taken  to  this  instrument, 

which  the  court  deems  a  substantial  one.  *It  is  made  under  [  *  301  ] 
circumstances  which  expose  it  to  the  charge  of  being  a  fraud 
on  the  bankrupt  lavirs. 

Ck>nsidered  as  the  act  of  Bird,  Savage  &  Bird,  it  is  dated  but  a 
few  days  before  their  bankruptcy ;  and  considered  as  the  act  of  Ro- 
bert Bird  &  Co.,  it  is  but  a  short  time  before  they  stopped  payment, 
and  is  made  at  a  time  when  there  is  much  reason  to  believe,  from  the 
&ce  of  the  deed,  as  well  as  from  extrinsic  circumstances,  that  such 
an  event  was  in  contemplation. 

Money  actually  advanced  upon  the  credit  of  this  assignment,  sub* 


^  2  Stats,  at  Large,  29. 
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sequent  to  its  date,  might  perhaps  be  secured  by  it ;  but  there  is  no 
evidence  that  any  money  was  actually  advanced  upon  it,  and  the 
face  of  the  instrument  itself  would  not  encourage  such  an  opinion. 
It  might  be  caught  at  by  those  who  were  already  creditors,  but  holds 
forth  no  inducements  to  become  creditors.  It  was  impossible  for  any 
person  viewing  it  to  judge  of  the  sufficiency  of  the  fund,  or  of  the 
preexisting  liens  on  it. 

This  assignment,  therefore,  under  all  its  circumstances,  many  of 
which  are  not  here  recited,  is  no  bar  to  the  claim  of  the  United  States, 
or  of  the  attaching  creditors. 

This  being  the  case,  there  exists  no  obstacle  to  the  priority  claimed 
by  the  United  States,  and  their  debt  is  to  be  first  satisfied  out  of  the 
fund  to  be  distributed  by  the  court 

2.  The  attaching  creditors  are  next  in  order. 

By  the  bankrupt  law  of  the  United  States,  their  priority,  as  to  the 
funds  of  the  bankrupt,  is  lost.  They  can  only  claim  a  dividend  with 
other  creditors.     So  far,  then,  as  the  effects  attached  are  the  effects 

of  the  bankrupt^  their  lien  is  removed  by  the  bankruptcy. 
[  *  302  ]  Robert  Bird  alone  has  become  a  bankrupt  under  *the 
laws  of  the  United  States.  Consequently,  only  his  private 
property  and  his  interest  in  the  funds  of  the  company  pass  to  his 
assignees.  This  interest  is  subject  to  the  claim  of  his  copartners, 
and  if,  upon  a  settlement  of  accounts,  Robert  Bird  should  appear  to 
be  the  creditor  or  the  debtor  of  the  company,  his  interest  would  be 
proportionably  enlarged  or  diminished.  But  he  is  not  alleged  to  be 
either  a  creditor  or  a  debtor ;  and  of  consequence,  the  court  consider 
his  interest  as  being  one  undivided  third  of  the  fund.  This  third 
goes  to  his  lissignees. 

As  the  bankrupt  law  of  a  foreign  country  is  incapable  of  operating 
a  legal  transfer  of  property  in  the  United  States,  the  remaining  two 
thirds  of  the  fund  are  liable  to  the  attaching  creditors,  according  to 
the  legal  preference  obtained  by  their  attachments. 

The  court  thinks  it  equitable  to  order  that  those  creditors  who 
claim  under  the  deed  of  the  31st  of  January,  1803,  and  who  have  not 
proved  their  debts  under  the  commission  of  bankruptcy,  should  be 
now  admitted  to  the  same  dividend  out  of  the  estate  of  the  bankrupt 
as  they  would  have  received  if,  instead  of  relying  on  the  deed,  they 
had  proved  their  debts.  The  assignees,  therefore,  take  this  fund  sub- 
ject to  that  equitable  claim,  and  in  making  the  dividend,  those  cre- 
ditors are  to  receive,  in  the  first  instance,  so  much  as  will  place  them 
on  an  equal  footing  with  Ihe  creditors  who  have  proved  their  debts 
under  the  commission. 

With  respect  to  any  surplus  which  may  remain  of  the  two  thirdSf 
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after  satisfying  the  United  States,  and  the  attaching  creditors,  it  ought 
to  be  divided  equally  among  all  the  creditors,  so  as  to  place  them  on 
an  equal  footing  with  each  other.  The  dividends  paid  by  the  British 
assignees,  and  those  made  by  the  American  assignees,  being  taken 
into  consideration,  this  residuum  is  to  be  so  divided  between  them 
as  to  produce  equality  between  the  respective  creditors. 

IS  W.  213;  5P.  518,  529;  4H.262;  6  H.  301 ;  17  H.  322. 


•Browne  and  others  v.  Strode.  [  •SOS  ] 

5  G.  303. 

The  courts  of  the  United  States  have  jarisdiction  in  a  case  between  citizens  of  the  sam^ 
State,  if  the  plaintiffs  are  only  nominal  plaintiffs  for  the  use  of  an  alien. 

This  was  a  case  certified  from  the  circuit  court  of  the  United  States 
for  the  district  of  Virginia,  the  judges  of  that  court  being  divided  in 
opinion  upon  the  question,  whether  they  had  jurisdiction  of  the 
case. 

It  was  an  action  on  a  bond  given  by  an  executor  for  the  faithful 
execution  of  his  testator's  will,  in  conformity  with  the  statute  of 
Virginia.  The  object  of  the  suit  was  to  recover  a  debt  due  from 
the  testate  r  in  his  lifetime  t<^  a  British  subject.  The  defendant  was 
a  citizen  of  Virginia.  The  persons  named  in  the  declaration  as 
plaintif&  were  the  justices  of  the  peace  for  the  county  of  Stafibrd, 
and  were  all  citizens  of  Virginia. 

The  question  being  submitted  without  argument. 

The  Court  ordered  it  to  be  certified,  as  their  opinion,  that  the 
court  below  has  jurisdiction  in  the  case. 

14  P.  293 ;  2  H.  9 ;  18  H.  467. 


Hodgson  and  Thompson  v.  Bowerbank  and  others. 

6  C.  303. 

AUhongh  the  plaintiff  be  described  in  the  proceedings  as  an  alien,  yet  the  defendant 
be  expressly  stated  to  be  a  citizen  of  some  one  of  the  United  States.    Otherwise  te 
eomrts  of  the  United  States  have  not  jurisdiction  in  the  case. 
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Error  to  the  circuit  court  for  the  district  of  Maryland*  The 
defendants  below  were  described  in  the  record  as  ^  late  of  the  dis- 
trict of  Maryland,  merchants,"  but  were  not  stated  to  be  citizens  of 
the  State  of  Maryland.  The  plaintifis  were  described  as  '<  aliens, 
and  subjects  of  the  king  of  the  United  Kingdom  of  Great  Britain 
and  Ireland." 

[  *304  ]       Martin  contended,  that  the  courts  of  the  United  *  States 
had  not  jurisdiction,  it  not  being  stated  that  the  defendants 
were  citizens  of  any  State. 

C.  LeCj  contr^  The  Judiciary  Act  gives  jurisdiction  to  the  cir- 
cuit courts  in  aU  suits  in  which  an  alien  is  a  party. 

Marshall,  C,  J.  Turn  to  the  article  of  the  constitution  of  the 
United  States,  for  the  statute  ^  caimot  extend  the  jurisdiction  beyond 
the  Umits  of  the  constitution. 

(The  words  of  liie  constitution  were  found  to  be  "between  a 
State,  or  the  citizens  thereof,  and  foreign  States,  citizens,  or  sub- 
jects.") 

The  court  said  the  objection  was  fataL 

The  record  was  afterwards  amended  by  consent. 

2  H.  9 ;  16  H.  314  ;  18  H.  467. 


Ebene  V.  Thb  United  States. 

5  C.  304. 

The  district  court  of  that  district  in  which  a  seizure  is  made  on  land,  has  jurisdiction  to  trj 
the  question  of  forfeiture,  under  the  9th  section  of  the  Judiciary  Act,  (1  Stats,  at  Large, 
77.) 

Erbor  to  the  circuit  court  for  the  District  of  Columbia.     The 
material  facts  are  stated  in  the  opinion  of  the  court. 


Swaiimy  and  MarHn^  for  the  plaintifE 

Rodney^  attorney-general,  for  the  United  States. 


^  1  Stats,  at  Large,  78. 
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•  LiYiNOSTON,  J.,  delivered  the  opinion  of  the  courtj  as  fol-  [  *  309  ] 
lows,  namely : 

This  is  a  seizure  on  land,  by  the  collector  of  the  port  of  Alexandria, 
for  a  breach  of  the  act  for  enrolling  and  licensing  ships  or  vessels  to 
be  employed  in  the  coasting  trade  and  fisheries,  and  for  regulating 
the  same,  passed  18th  February,  1793.^ 

The  breach  alleged  is,  that  a  certain  schooner  called  The  Sea 
Flower,  duly  enrolled  and  licensed,  sailed  to  a  foreign  port,  without 
having  first  given  up  her  enrolment  and  license,  and  v/ithout  being 
duly  registered.  That,  on  her  return  voyage,  there  were  imported  in 
the  said  schooner,  from  the  Havana  into  the  port  of  Vienna,  in  the 
district  of  Maryland,  certain  goods,  and  thence  transported  to  the 
town  of  Alexandria,  in  the  District  of  Columbia,  and  within  the  col- 
lection district  of  Alexandria.  The  goods  were  condemned  by  the 
circuit  court,  and  the  only  error  relied  on  is,  that  there  is  no  law 
authorizing  a  condemnation  in  a  district  different  from  that  in  which 
the  forfeiture  accrued. 

The  35th  section  of  the  act  under  which  the  seizure  was  made, 
declares  that  all  penalties,  incurred  thereby,  shall  be  sued  for  in  the 
same  manner  as  penalties  incurred  by  virtue  of  an  act  entitled  ^^An 
act  to  regulate  the  collection  of  the  duties  imposed  by  law  on  goods, 
wares,  and  merchandises  imported  into  the  United  States,  and  on 
the  tonnage  of  ships  or  vessels." 

On  examining  the  different  acts  of  congress  on  this  subject,  there 
is  none  whose  title  exactly  corresponds  with  the  reference 
here  made.  It  is  *  contended  by  the  counsel  for  the  United  [  *  310  ] 
States,  that  the  act  here  intended,  although  it  does  not  bear, 
in  terms,  the  same  title,  is  the  one  regulating  duties,  which  passed 
the  31st  of  July,  1789,*  and  that  this  does  not  render  it  necessary 
that  the  trial  should  be  within  the  district  where  the  forfeiture  accrued ; 
while  the  plaintiff  insists  that,  as  this  act  had  been  repealed  several 
years  prior  to  the  passing  of  the  law  under  which  this  seizure  was 
made,  it  is  more  probable  that  a  reference  was  intended  to  another 
act,  on  the  same  subject,  of  the  4th  of  August,  1790,^  which  requires 
that  the  trial  of  any  fact  which  may  be  put  in  issue  shall  be  within 
the  judicial  district  in  which  any  penalty  shall  have  accrued.  It  is 
not  improbable  that  this  was  the  law  intended ;  but  as  the  title  of 
neither  corresponds  with  the  one  given  in  this  act,  the  court  thinks 
that  the  proceedings  on  forfeitures  accruing  under  it,  may  well  be 
governed  by  the  9th  section  of  the  act  to  establish  the  judicial  courts 


'  1  Stats,  at  Large,  805.  9  ib.  29.  3  lb.  ii0i 
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of  the  United  States,  which  confers  on  the  district  courts,  jurisdictioa 
of  all  seizures  under  laws  of  impost,  navigation,  or  trade,  of  the 
United  States,  when  the  seizures  are  made  on  waters  which  are  navi- 
gable &om  the  sea,  by  vessels  of  ten  or  more  tons  burden,  within 
their  respective  districts ;  and  also  of  all  seizures  on  land,  or  other 
waters,  than  as  aforesaid  made,  and  of  all  suits  for  penalties  and  for- 
feitures incurred  under  the  laws  of  the  United  States.  It  is  a  fsdr 
construction  of  this  section,  taking  the  whole  together,  that  nothing 
more  is  necessary  to  give  jurisdiction  in  cases  of  this  nature,  than 
that  the  seizure  should  be  within  the  district,  without  any  regard  to 
the  place  where  the  forfeiture  accrued.  It  would,  in  many  cases,  be 
attended  with  much  delay  and  injury,  without  any  one  advantage, 
were  it  necessary  to  send  property  for  trial  to  a  distant  district,  merely 
because  the  forfeiture  had  been  incurred  there.  The  court  feels  no 
disposition  to  impose  these  inconveniences  on  either  of  the  parties, 
unless  where  it  be  positively  directed  by  an  act  of  congress.  There 
being  no  provision  of  that  kind  in  the  law  under  which  this  forfeiture 

accrued,  the  court  cannot  perceive  any  error  in  the  proceed- 
[  *  311  ]  ings  below;  and,  *  therefore,  orders  that  the  judgment  of  the 

Gurcuit  court  be  aflbmed,  with  costs. 


The  United  States  v.  Riddlb. 

5  C.  311. 

The  law  punishes  the  attempt,  not  the  intention,  to  defraud  the  revenue  by  false  invoices. 
A  doubt  concerning  the  construction  of  a  law  may  be  good  ground  for  seiinre,  and  anthoriie 
a  cernflcdttf  of  probable  cause. 

Error  to  <he  circuit  court  for  the  District  of  Columbia,  which  had 
aflbrmed  the  sentence  of  the  district  court,  restoring  certain  cases  of 
merchandise,  which  had  been  seized  by  the  collector  of  Alexandria, 
under  the  66th  section  of  the  collection  law  of  1799,  (1  Stats,  at 
Large,  677,)  because  the  goods  were  not  ^  invoiced  according  to  the 
actual  cost  thereof,  at  the  place  of  exportation,"  with  design  to  evade 
part  of  the  duties. 

The  goods  were  consigned  by  a  merchant  of  Liverpool,  in  En^and, 
to  Mr.  Riddle,  at  Alexandria,  for  sale,  accompanied  by  two  invoices ; 
one  charging  them  at  672.  5s.  6^.,  the  other  at  132/.  14^.  9(L^  with 
directions  to  enter  them  by  the  small  invoice,  and  sell  them  by  the 
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larger.  Mr.  Bdddie  delivered  both  invoices  and  all  the  letters  and 
papers  to  the  collector,  and  offered  to  enter  the  goods  in  such  manner 
as  he  should  direct  The  collector  informed  him  that  he  must  enter 
them  bj  the  larger  invoice,  which  he  did  But  the  collector  seized 
them  as  forfeited. 

^Rodney^  attorney-general,  for  the  United  States.  [  *  312  ] 

Swaimj  contra. 

Marshall,  C.  J.,  delivered  the  opinion  of  the  court,  to  the  following 
effect: 

The  court  thinks  this  case  too  plain  to  admit  of  argument,  or  to 
require  deliberation.  It  is  not  within  even  the  letter  of  the  law,  and 
it  is  certainly  not  within  its  spirit.  The  law  did  not  intend  to  punish 
the  intention,  but  the  attempt,  to  defraud  the  revenue. 

*  But  as  the  construction  of  the  law  was  liable  to  some  [  *  313  ] 
question,  the  court  will  suffer  the  certificate  of  probable 
cause  to  remain  as  it  is.     A  doubt  as  to  the  true  construction  of  the 
law  is  as  reasonable  a  cause  for  seizure  as  a  doubt  respecting  the 
fact. 

Sentence  affirmed. 


HiMELT  V.    BrOSB. 
5  C.  313. 

It  18  not  necessary  to  take  exceptions  to  the  report  of  aaditors,  if  the  errors  appear  npon  the 

face  of  the  report. 
If  the  property,  ordered  to  be  restored,  be  sold,  interest  is  not  to  be  paid,  unless  specially 

ordered  by  the  decree. 

This  was  an  appeal  firom  so  much  of  the  final  sentence  of  the 
circuit  ■  court  for  the  district  of  South  Carolina,  rendered  upon  the 
mandate  firom  this  court  issued  upon  the  reversal  of  the  former  sen- 
tence of  that  court,  (4  C.  292,)  as  affirmed  the  report  of  auditors 
appointed  by  the  court. 

*  Martin  and  Tones^  for  Himely,  the  appellant.  [  *  314  ] 

C  Lee^  contra.  [  •  315  J 

VOL.  n.  24 


3878  SUPREME  COURT  OF  THE  UNITED  STATES. 

Himely  v.  Rose.    5  C. 


[  *  316  ]  •  Marshall,  C.  J.,  delivered  the  opinion  of  the  court,  as 
follows  : 

A  decree  having  been  formerly  rendered  in  this  cause,  the  court 
is  now  to  determine  whether  that  decree  has  been  executed  accord- 
ing to  its  true  intent  and  meaning. 

That  decree  directed  "  the  cargo  of  The  Sarah  to  be  restored  to 
the  original  owners,  subject  to  those  charges  of  freight,  insurance, 
and  other  expenses,  which  would  have  been  incurred  by  them  in 
bringing  the  cargo  into  the  United  States." 

In  carrying  this  decree  into  execution,  an  allowance  has  been  made 
for  freight,  and  for  expenses  incurred  at  the  port  of  importation  ;  but 
no  allowance  has  been  made  for  expenses  at  the  port  of  lading, 
nor  for  insurance.  The  appellants,  too,  were  charged  with  interest 
on  the  money  into  which  the  cargo  had  been  converted. 

No  exception  having  been  taken  to  this  report,  it  is  now  liable  to 
those  exceptions  only  which  appear  on  its  face. 

•So  far  as  respects  freight,  and  the  expenses  at  the  port  of  entry  and 
delivery,  the  report  must  be  considered  as  correct ;  but  in  those  items 
of  the  claim  which  were  disallowed,  the  error,  if  it  be  one,  is  appa^ 
rent  on  the  face  of  the  proceedings,  and  may  therefore"  be  corrected. 

The  court  has  not  considered  the  appellants  as  infected  by  the 
marine  trespass  committed  by  the  captors  of  The  Sarah  and  her  cargo. 
Their  operations  commence  with  their  purchase  at  St.  Jago  de  Cuba ; 
and  the  decree  designed,  and  is  thought  to  have  been  so  expressed, 
as  to  charge  the  owners  with  all  the  expenses  which  they  would  have 
incurred,  had  they  made  the  purchase  themselves.  Had 
[  •  317  ]  they  *  done  so,  they  must  have  incurred  some  expenses  at 
the  port  of  lading.  Among  these  is  certainly  not  to  be  esti- 
mated the  price  of  the  cargo ;  but  any  expense  necessarily  attendant 
upon  the  transaction,  such  as  putting  the  cargo  on  board,  may  pro- 
perly, under  this  decree,  be  charged  to  the  owners. 

It  is  obvious,  too,  that  the  owners,  or  the  underwriters,  if  they 
represent  the  owners,  had  they  been  the  purchasers,  must  have  in- 
sured the  vessel  and  cargo  jfrom  St.  Jago  de  Cuba  to  the  United 
States,  or  must  themselves  have  stood  insurers ;  in  which  latter  case 
the  risk  is  deemed  equal  to  the  insurance.  The  decree,  therefore, 
formerly  rendered  by  this  court,  is  understood  to  have  entitled  the 
appellants  to  insurance. 

The  question  of  interest  is  more  doubtful ;  but  this  court  is  of 
opinion  that  the  appellants  ought  not  to  be  charged  with  interest. 

Restitution  of  the  cargo  was  awarded.  The  property  having  been 
sold,  the  money  proceeding  from  the  sales  is  substituted  for  the  spe- 
cific articles.     If  this  money  remains  in  possession  of  the  court,  it 
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carries  no  interest ;  if  it  be  in  the  hands  of  an  individual,  it  may  bear 
interest,  or  otherwise,  as  the  court  shall  direct  But  it  is  not  sup- 
posed that  the  party,  to  whom  restitution  is  awarded,  receives  inte- 
rest in  such  case,  unless  it  be  decreed  by  the  court  This  court  did 
not  decree  interest ;  nor  would  interest  have  been  decreed,  in  this 
case,  had  the  particular  fact  of  the  sale  been  brought  before  them. 

The  circumstances  of  the  case  were  such  as  to  restrain  the  court 
from  inserting  in  its  decree  any  thing  which  might  increase  its  seve- 
rity. The  loss  was  heavy ;  and  it  fell  unavoidably  on  one  of  two 
innocent  parties.  The  court  was  not  inclined  to  add  to  its  weight, 
by  giving  interest  in  the  nature  of  damages.  The  allowance  of 
interest,  therefore,  in  the  court  below,  is  overruled. 

The  sentence  of  the  circuit  court  is  reversed. 

•  Johnson,  J.  When  the  mandate  of  this  court  was  re-  [  *  318  ] 
eeived  in  the  court  below,  auditors  were  nominated,  by  con- 
sent, to  report  what  would  be  the  usual  mercantile  allowance  between 
the  parties ;  and  to  state  an  account  accordingly.  Those  auditors 
reported  against  the  allowance  of  insurance,  and  in  favor  of  interest 
The  supposition  that  the  expense  of  transportation  was  not  allowed, 
I  am  convinced,  must  be  incorrect ;  for  insurance  and  interest  were 
the  subject  of  the  ohly  two  exceptions  taken  to  their  report  Upon 
hearing  argument  on  these  two  exceptions,  the  court  affirmed  their 
report  upon  both  these  points,  and  I  have  since  heard  no  reason  to 
alter  the  opinion  which  I  entertained  on  the  argument  below. 

It  is  contended  that  the  mandate  of  this  court  was  peremptory  as 
to  the  allowance  of  insurance,  and  did  not  sanction  the  charge  of 
interest  The  words  of  the  mandate,  so  far  as  relates  to  these  points, 
are  the  following :  ''  subject  to  those  charges  for  freight,  insurance, 
and  other  expenses,  which  would  have  been  incurred  by  the  owners 
in  bringing  the  cargo  into  the  United  States ;  which  equitable  de- 
ductions the  defendants  are  at  liberty  to  show  to  the  circuit  court," 
&C.  These  words  imperatively  require  two  things  ;  namely,  that  the 
deductions,  to  be  allowed  to  Himely,  should  be  equitable  in  their 
nature,  and  should  be  shown  to  the  court  Upon  what  ground  could 
an  allowance  for  insurance  have  been  deemed  just  or  equitable  ?  It 
could  only  have  been  upon  Himely's  having  actually  paid  an  insur- 
ance, which  he  was  at  liberty  to  show,  or  upon  his  having  himself 
incurred  that  risk,  which  would  have  been  covered  by  insurance.  The 
fact  was  admitted,  that  he  had  not  insured,  and  as  to  having  incurred 
any  risk  himself,  I  cannot  understand  in  what  possible  view  he  could 
have  incurred  a  risk,  when  this  court  has  decided  that  if  the  property 
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had  been  lost,  he  would  havb  lost  nothing.     It  was  not  the  property 
of  Himely,  it  was  the  property  of  Rose ;  had  it  been  sunk  in  the 

ocean,  it  would  not  have  been  the  loss  of  Himely,  it  would 
[  *319  ]  have  *  been  the  loss  of  Rose ;  there  can  be  no  reason,  then, 

why  Rose,  who  ran  all  the  risk,  should  be  adjudged  to  pay 
an  insurance  to  Himely,  who  incurred  no  risk ;  but  such  is  the  effect 
of  deducting  it  firom  the  sum  to  be  paid  to  Rose.  After  deciding  that 
the  property  was  not  changed,  that  it  still  continued  in  Rose,  and 
was  never  vested  in  Himely,  I  feel  confused  by  the  inquiry  on  what 
possible  ground  the  allowance  for  insurance  can  be  sanctioned. 

With  regard  to  interest,  the  question  is  not  so  clear,  but  the  difSi- 
culty  does  not  arise  upon  the  abstract  equity  of  the  charge.  In  equity, 
interest  goes  with  the  principal,  as  the  firuit  with  the  tree.  Rose  is 
now  to  be  considered  as  the  rightful  owner  of  the  property,  and  ought 
to  have  had  the  possession  and  use  of  it,  during  the  existence  of  this 
contest.  But  Himely,  having  given  stipulation  bonds,  was,  by  the 
order  of  the  district  court,  admitted  to  the  possession  and  use  of  itj 
added  it  to  his  capital,  traded  upon  it,  and  made  such  profits  and  ad- 
vantages of  it  as  his  skill  or  ingenuity  suggested.  Rose,  in  the  mean- 
time, was  kept  but  of  the  use  of  it,  and  lost  those  emoluments  and 
mercantile  advantages  which  might  have  resulted  firom  the  use  of  it. 
It  was  not  a  case  in  which  the  property  is  locked  up  in  a  warehouse, 
or«the  proceeds  thereof  deposited  in  the  hands  of  the  register  of  this 
court,,  but  a  case  in  which  the  goods  were,  in  fact,  converted  into 
money  by  the  effect  of  the  stipulation  bond,  and  the  use  of  it  given 
to  Himely,  to  the  prejudice  of  Rose ;  there  could,  therefore,  be  no 
radical  objection  to  the  charge,  on  the  ground  of  equity.  Had  the 
mandate  issued  to  restore  to  the  party  a  flock  of  sheep,  or  stock,  or 
bonds  bearing  interest,  it  is  presumed  that  it  would  have  been  con- 
strued to  authorize  the  delivery  of  their  natural  or  artificial  increase 
without  any  express  words  to  carry  them.  But  it  is  said  that  the 
mandate  does  not  expressly  authorize  this  allowance.  This  is  true ; 
but  it  must  be  recollected  that  the  mandate  of  this  court  enjoins 

the  allowance  of  equitable  deductions.  Now  a  variety  of 
[  •  320  ]  •deductions  may  be,  in  the  abstract,  equitable,  but  may  lose 

that  character  by  its  being  made  to  appear  that  ample  com- 
pensation has  been  already  made  for  them.  It  was  in  this  light  that 
the  court  below  sustained  the  charge  of  interest ;  because  having  had 
the  usufiruct  of  the  property  concerning  which  those  charges  on  his 
part,  which  merited  the  denomination  of  equitable  deductions,  were 
incurred,  it  appeared  to  the  court;  in  fact  that  he  had  been  compen- 
sated in  part  for  those  advances  by  the  use  of  the  money.  K  this 
court  had  not  made  use  of  the  terms  equitable  deductions,  that  court 
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probably  would  not  have  thought  itself  sanctioned  in  doing  what  ajH 
peared  so  equitable  between  the  parties. 

10W.481;  9P.  276;  12P.488;  8H.413;  16  H.  461;  20  H.  467. 


*  Welsh  v,  Mandeyille  and  Jamesson.  [  *  321  ] 

5  C.    821. 

This  coart  will  not  compel  a  hearing,  unless  the  citation  be  served  thirtj  days  before  the  fint 

day  of  the  tenn. 

Yotmgs^  for  the  defendant  in  error,  objected  to  the  hearing  of  the 
cause  at  this  term,  the  citation  not  having  been  served  thirty  days 
before  the  first  day  of  the  term. 

JE,  J,  Zr66,  contra. 

The  Court  refused  to  take  up  the  case  without  consent,  although 
thirty  days  had  then  elapsed  since  the  service  of  the  citation ;  and 
observed,  that  the  case  of  Lloyd  v.  Alexander  only  decided  that  the 
court  will  not  take  up  the  case  until  thirty  days  have  expired  since 
the  ser^ce  of  the  citation  ;  but  it  did  not  decide  that  the  court  would 
then  take  it  up  without  consent. 


*  Riddle  &  Co.  v.  Mandbville  and  Jamesson.      [  *  322  ] 

5  C.  822. 

Under  the  law  of  Virginia,  the  holder  of  a  negotiable  promissory  note  may  maintain  a  bill 

in  equity  against  a  remote  indorsor,  to  recover  its  contents. 
The  right  thus  asserted,  is  the  right  of  the  indorsee  who  took  the  note  from  the  defendant, 

and  therefore  any  legal  defence,  valid  as  against  such  immediate  indorsee  of  the  defendant, 

is  valid  in  equity  as  against  the  remote  indorsee. 

Appeal  from  the  circuit  court  for  the  District  of  Columbia,  in  a 
suit  in  chancery.  The  questions  raised,  and  the  material  facts,  ap- 
pear in  the  opinion  of  the  court. 

£  X  Lee  and  Simms,  for  tbt*.  appellants. 

24^ 
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Yaimgs^  Swatm^  and  C  Lee^  for  the  appellees. 

*  328  ]       *  Marshall,  C.  J.,  delivered  the  opinion  of  the  court,  as 
follows : 

This  suit  is  brought  by  the  holder  of  a  promissory  note,  to  recover 
its  amount  from  a  remote  indorsor.  In  a  suit  between  the  same  par- 
ties, this  court  had  previously  determined  that  the  plaintiff  was  with- 
out remedy  at  law.  It  is  now  to  be  decided  whether  he  is  entitled  to 
the  aid  of  a  court  of  equity. 

If,  as  was  stated  by  the  counsel  for  the  defendants,  the 
[  •  329  ]  question  is,  whether  a  court  of  chancery  *  would  create  con- 
tracts into  which  individuals  had  never  entered,  and  decree 
the  payment  of  money  from  persons  who  had  never  undertaken  to 
pay  it,  the  time  of  this  court  has  been  very  much  misapplied  indeed 
in  attending  to  the  laborious  discussion  of  this  cause.  The  court 
would,  at  once,  have  disclaimed  such  a  power,  and  have  terminated 
so  extraordinary  a  controversy. 

But  the  real  questions  in  the  case  are  understood  to  be,  whether  the 
plaintiffs,  as  indorsees  of  a  promissory  note,  have  a  right,  under  the 
laws  of  Virginia,  to  receive  its  amount  from  the  indorsor  on  the  in- 
solvency of  the  maker ;  whether  the  defendants,  as  the  original  indors- 
ors  of  the  note,  are  ultimately  responsible  for  it ;  and  whether  equity 
will  decree  the  payment  to  be  immediately  made,  by  the  person  ulti- 
mately responsible,  to  the  person  who  is  actually  entitled  to  receive 
the  money.  * 

This  note  came  to  the  hands  of  IVFClenachan,  indorsed  in  blank 
by  Mandeville  and  Jamesson.  IVTClenachan  had  a  right  to  fill  up 
<.he  indorsement  to  himself,  and  he  has  done  so.  The  law,  as  under- 
stood in  Virginia,  immediately  implied  an  assumpsit  from  Mandeville 
and  Jamesson  to  M'Clenachan  to  pay  him  the  amount  of  the  note, 
if  he  should  use  due  dilligence,  and  should  be  unable  to  obtain  pay- 
ment from  the  maker.  M'Clenachan  indorsed  this  note  to  the  plain- 
tiffs, and,  by  so  doing,  became  liable  to  them  in  like  manner  as  Man- 
deville and  Jamesson  were  liable  to  him. 

The  maker  having  proved  insolvent,  the  plaintiffs  have  a  legal  right 
to  claim  payment  from  M'Clenachan,  and,  on  making  that  payment, 
M'Clenachan  would  be  reinvested  with  aU  his  original  rights  in  the 
note,  and  would  be  entitled  to  demand  payment  from  Mandeville 
and  Jamesson. 

If  there  were  twenty  successive  indorsors  of  a  note,  this 

[  *  330  ]  circuitous  course  might  be  pursued,  and,  *  by  the  time  the 

ultimate  indorsor  was  reached,  the  value  of  the  note  would 

be  expended  in  the  pursuit.     This  circumstance  alone  would  afford  a 
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strong  reason  for  enabling  the  holder  to  bring  all  the  indarsors  into 
that  court  which  could,  in  a  single  decree,  put  an  end  to  litigation. 
No  principle  adverse  to  such  a  proceeding  is  perceived.  Its  analogy 
to  the  familiar  case  of  a  suit  in  chancery  by  a  creditor  against  the 
legatees  of  his  debtor  is  not  very  remote.  If  an  executor  shall  have 
distributed  the  estate  of  his  testator,  the  creditor  has  an  action  at  law 
against  him,  and  he  has  his  remedy  against  the  legatees.  The  cre- 
ditor has  no  action  at  law  against  the  legatees.  Yet  it  has  never 
b^en  understood  that  the  creditor  is  compelled  to  resort  to  his  legal 
remedy.  He  may  bring  the  executor  and  legatees  both  before  a  court 
of  chancery,  which  court  will  decree  immediate  payment  firom  those 
who  are  ultimately  bound.  If  the  executor  and  his  securities  should 
be  insolvent,  so  that  a  suit  at  law  must  be  unproductive,  the  cre- 
ditor would  have  no  other  remedy  than  in  equity,  and  his  right  to  the 
aid  of  that  court  could  not  be  questioned. 

If  doubts  of  his  right  to  sue  in  chancery  could  be  entertained  while 
the  executor  was  solvent,  none  can  exist  after  he  had  become  insol- 
vent Yet  the  creditor  would  have  no  legal  claim  on  the  legatees,  and 
could  maintain  no  action  at  law  against  them.  The  right  of  the  ex- 
ecutor, however,  may,  in  a  court  of  equity,  be  asserted  by  the  creditor, 
and,  as  the  legatees  would  be  ultimately  responsible  for  his  debt} 
equity  will  make  them  immediately  responsible. 

In  the  present  case,  as  in  that  which  has  been  stated,  the  insolvency 
of  IVFClenachan  furnishes  strong  additional  motives  for  coming  into 
a  court  of  chancery.  Mandeville  and  Jamesson  are  ultimately  bound 
for  this  money,  but  the  remedy  at  law  is  defeated  by  the  bankruptcy 
of  an  intermediate  indorsor.  It  is  only  a  court  of  equity  which  can 
afford  a  remedy. 

•  This  subject  may  and  ought  to  be  contemplated  in  still  [  *  331  ] 
another  point  of  view.  It  has  been  repeatedly  observed,  that 
the  action  against  the  indorsor  is  not  given  by  statute.  The  contract 
on  which  the  suit  is  maintained  is  not  expressed,  but  is  implied  from 
the  indorsement  itself,  unexplained  and  unaccompanied  by  any  addi- 
tional testimony.  Such  a  contract  must,  of  necessity,  conform  to  the 
general  understanding  of  the  transaction.  General  opinion  certainly 
attaches  credit  to  a  note,  the  maker  of  which  is  doubtful,  in  propor- 
tion to  the  credit  of  the  indorsors,  and  two  or  more  good  indorsors  are 
deemed  superior  to  one.  But  if  the  last  indorsor  alone  can  be  made 
responsible  to  the  holder,  then  the  preceding  names  are  of  no  import- 
ance, and  would  add  nothing  to  the  credit  of  the  note.  But  this 
general  opinion  is  founded  on  the  general  understanding  of  the  nature 
of  the  contract.  The  indorsor  is  understood  to  pass  to  the  indorsee 
every  right  founded  on  the  note  which  he  himself  possesses.     Among 
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these  is  his  right  against  the  prior  indorsor.  This  right  is  founded 
on  an  implied  contract  which  is  not  by  law  assignable.  Yet  if  it  is 
capable  of  being  transferred  in  equity,  it  vests,  as  an  equitable  inte- 
rest, in  the  holder  of  the  note.  No  reason  is  perceived  why  such  an 
interest  should  not,  as  well  as  an  interest  in  any  other  chose  in  action, 
be  transferable  in  equity.  And  if  it  be  so  transferable,  equity  will  of 
course  afford  a  remedy.  The  defendant  sustains  no  injury,  for  he 
may  defend  himself  in  equity  against  the  holder  as  effectually  as  he 
could  defend  himself  against  his  immediate  assignee  in  a  suit  at  law. 

The  case  put,  of  the  sale  and  delivery  of  a  personal  thing,  is  not 
thought  to  be  analogous  to  this.  The  purchaser  of  a  personal  thing 
doed  not}  at  the  time  of  th^  contract,  look  beyond  the  vendor.  He 
does  not  trace  the  title.  It  passes  by  delivery.  But  suppose  the 
vendor  held  it  by  a  bill  of  sale  containing  a  warranty  of  title,  and 
should  assign  that  bill  to  his  vendee ;  is  it  clear  that,  on  loss 
[  •  332  ]  of  the  property  for  defect  of  title,  no  recourse  could  *  be  had 
to  the  warrantor  of  that  title  ?  The  court  is  not  prepared 
to  answer  this  question  in  the  affirmative. 

It  is  contended  that  the  indorsee  of  the  note  holds  it  subject  to 
every  equity  to  which  it  was  liable  in  the  hands  of  the  indorsor. 

If  this  be  admitted,  it  is  not  perceived  that  the  admission  would, 
in  any  manner,  affect  this  case. 

It  is  also  contended  that  the  plaintiff  can  only  recover  what  he  act- 
ually paid. 

Without  indicating  any  opinion  on  this  point,  the  court  considers 
it  as  very  clear  that  the  indorsement  is  primd  facie  evidence  of  hav- 
ing indorsed  for  full  value,  and  it  is  incumbent  on  the  defendant  to 
show  the  real  consideration,  if  it  was  an  inadequate  one. 

Usury  has  been  stated  in  the  argument,  but  it  is  neither  alleged  in 
the  pleadings,  nor  proved  by  the  testimony. 

It  is  urged  that  M andeville  and  Jamesson  are  securities  who  have 
received  no  actual  value,  and  that  equity  wiU  not  charge  a  security 
who  is  discharged  at  law.  In  support  of  this  argument  the  case  of  a 
joint  obligation  is  cited. 

It  is  true,  that,  in  the  case  of  a  joint  obligation,  the  court  has  re- 
fused to  set  up  the  bond  against  the  representatives  of  a  security 
But,  in  that  case,  the  law  had  absolutely  discharged  them.  In  this 
case,  MandevUle  and  Jamesson  are  not  discharged.  They  are  not 
released  from  the  implied  contract  created  by  the  indorsement.  It  is 
the  legal  remedy  which  is  obstructed ;  the  right  is  unimpaired,  and 
the  original  obligation  is  in  full  force. 

It  is,  then,  the  opinion  of  J:his  court  that,  without  referring  to 
the  depositions  to  which  exceptions  have  been  taken,  a  right  exist* 
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in  the  holder  of  a  •promissory  note,  at  least  where  he  [  *33S  ] 
cannot  obtain  payment  at  law,  to  sue  a  remote  indorsor  in 
equity. 

Certainly,  in  such  a  case,  the  defendant  has  a  right  to  insist  on  the 
other  indorsors  being  made  parties,  but  he  has  not  done  so ;  and,  in 
this  case,  the  court  does  not  perceive  that  AFClenachan  is  a  party  so 
material  in  the  cause,  that  a  decree  may  not  properly  be  made  with- 
out him. 

The  decree  is  reversed,  and  the  defendants  directed  to  pay  the 
amount  of  the  note  to  the  plaintiffs. 

2  P.  331. 


DULANT  V.  HODGKIN. 

5  0.  333. 

Under  the  law  of  Virginia,  an  indorsee  of  a  negotiable  promissory  note  cannot  maintain  an 
action  at  law  against  his  immediate  indorsor,  without  proof  of  insoWency  of  the  maker,  or 
of  a  suit  against  him,  even  if  the  maker  resided  ont  of  the  jurisdiction,  and  the  indorsor  put 
his  name  on  the  note  to  give  it  credit  with  the  plaintilOf,  and  took  security  for  his  indem- 
nity. • 

Error  to  the  circuit  court  for  the  District  of  Columbia.  This  court, 
without  argument,  and  no  opinion  being  given,  affirmed  the  judg- 
ment of  the  court  below,  where  the  question  stated  in  the,  marginal 
note  was  raised  and  decided,  as  therein  appears. 

3  H.  515 


•  Ybaton  v.  Fry.  [  *  835  J 

5  0.  335. 

An  exception  of  certain  risks  in  a  policy  of  insurance  is  not  a  warranty. 

InsQiance  against  '*  all  risks,  blockaded  ports  and  Hispaniola  excepted/'  covers  the  risks  of 
a  Toyage  to  a  port  in  fact  blockaded,  but  not  known  to  be  so  till  the  ressel  was  warned 
off. 

flncfa  an  exception  ooTers  only  the  particular  dangers  of  blockade,  which  induced  the  excep- 
tion. 

Bailing  for  a  port  knowing  it  to  be  blockaded,  would  have  hicurred  a  blockade  risk,  and  hem 
within  the  exception. 
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Copies  of  the  proceedings  of  a  foreign  coart  of  admiralty,  may  bo  aathenticated  by  the  seal 
of  the  court  and  the  attestation  of  the  deputy  registrar,  and  the  certificate  of  the  judge 
under  his  hand  and  the  seal  of  the  court,  attesting  the  seal,  and  the  fact  that  the  person 
•igning  is  registrar ;  and  the  certificate  and  seal  of  the  secretary  and  notary  of  the  island, 
proving  that  the  person  signing  as  judge,  holds  that  office. 

Such  proof  is  in  conformity  with  the  law,  and  also  with  the  19th  article  of  the  treaty  of  1794 
with  Great  Britain.  (8  Stats,  at  Laiige,  116.) 

The  plaintiff  may  read  depositions  taken  by  the  defendant 

Error  to  the  circuit  court  for  the  District  of  Columbia,  in  an  ac- 
tion of  assumpsit  on  a  policy  of  insurance.  The  principal  question, 
as  to  the  construction  of  the  policy,  and  the  material  facts  on  which 
it  turned,  appear  in  the  opinion  of  the  court. 

One  of  the  errors  assigned  was,  that  the  circuit  court  admitted  in 
evidence  copies  of  proceedings  in  the  vice-admiralty  court  at  Jamaica. 
The  deputy  registrar  of  that  court  afiixed  the  seal  of  the  court  to  the 
copy,  and  certified  to  its  correctness.  The  judge  of  the  court  also  affix- 
ed the  seal  of  the  court,  and  certified  that  the  person  whose  signature 
was  affixed,  was  deputy  registrar;  and  the  secretary  and  notary  public 
of  the  island,  under  his  hand  and  official  seal,  certified  that  the  person 
who  signed  as  judge  of  the  court,  exercised  and  held  that  office.  And 
the  error  assigned  was,  that  the<jourt  below  suffered  the  plaintiff*  to 
read  in  evidence  depositions  taken  by  the  defendants  under  a  com- 
mission, notice  having  been  given  to  the  plaintiff''s  attorney  and  by 
him  given  to  the  plaintiff  Judgment  was  rendered  for  the  plaintiff*, 
and  the  defendant  brought  error. 

Young's  and  Jcmes^  for  the  plaintiff 

E.  J.  Lee  and  C  Zree,  for  the  defendant. 

[  •  341  ]  •  Marshall,  C.  J.,  delivered  the  opinion  of  the  court,  as 
follows,  namely : 

The  material  question  in  this  case  grows  out  of  an  exception  in  a 
policy  of  insurance. 

The  plaintiff  insured  a  specified  sum  on  the  brig  Richard,  belong- 
ing to  tha  defendant,  "  at  and  firom  Tobago  to  one  or  more  ports  in 
the  West  Indies,  and  at  and  firom  thence  to  Norfolk ;  '*  and  the  in- 
surance is  declared  to  be  made  against  "  all  risks,  blockaded  ports 
and  Hispaniola  excepted." 

The  Richard  sailed  firom  Tobago  for  Curragoa,  which  was  then 
blockaded  in  fact,  but  the  blockade  was  not  known  at  Tobago  when 
the  vessel  sailed,  nor  was  it  known  to  the  captain  untU  he  was  warned 
off  by  a  British  ship  of  war.  .  He  then  sailed  for  Norfolk ;  but  on  his 
voyage  was  captured  by  a  French  privateer,  by  whom  the  veasel  was 
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plundered  to  a  considerable  extent,  and  ordered  to  St.  Domingo  for 
trial. 

The  question  is,  whether  this  risk  comes  within  the  exception  con- 
tained in  the  policy. 

The  counsel  has  considered  the  exception  as  a  warranty ;  but  the 
court  cannot  so  consider  it.  The  words  are  the  words  of  the  insurer,  not 
of  the  insured ;  and  they  take  a  particular  risk  out  of  the  policy  which, 
but  for  the  exception,  would  be  comprehended  in  the  contract. 

•  What  is^that  risk  ?  [  •  342  ] 

Policies  of  insurance  are  generally  the  most  informal  instru- 
ments which  are  brought  into  courts  of  justice  ;  and  there  are  no  in- 
struments which  are  more  liberally  construed,  in  order  to  effect  the 
real  intention  of  the  parties,  if  that  intention  can  be  clearly  ascer- 
tained. 

In  that  part  of  the  policy  on  which  the  present  controversy  depends, 
a  few  words  are  given,  to  which  others  must  be  subjoined  in  order  to 
complete  the  sense,  and  give  a  full  description  of  the  risk  against 
which  the  underwriters  were  unwilling  to  insure.  These  words  are, 
"  blockaded  ports  and  Hispaniola  excepted." 

It  is  reasonable  to  suppose  that  a  voyage  to  Hispaniola  was  not 
insured.  The  assured  has  notice  of  this,  and  if  he  sails  for  Hispani- 
ola, the  voyage  is  entirely  at  his  own  risk.  Against  the  risks  of  such 
a  voyage,  whatever  they  may  be,  the  underwriters  will  not  insure.  It 
is  a  specified  place,  excluded,  by  consent,  from  the  policy.  The  pe- 
rils attending  the  voyage  are  understood,  whether  they  arise  from  the 
sea,  or  otherwise,  and  are  all  excepted.  The  motives  for  making  the 
exception  do  not  appear,  nor  can  they  be  inferred  from  the  instru- 
ment. 

The  plaintiff  in  error  contends  that  the  same  reasoning  applies,  in 
its  full  extent,  to  the  exception  of  blockaded  ports ;  but  the  court 
does  not  think  so. 

Hispaniola  is  excepted  absolutely  from  the  policy;  but  other  ports 
are  within  the  terms  of  the  voyage  insured,  if  they  be  not  blockaded. 
It  is  their  character,  as  blockaded  ports,  which  excludes  them  from 
the  insurance.  Their  being  excepted  by  this  character,  is  thought  to 
justify  the  opinion,  that  it  is  the  risk  attending  this  character  which 
produces  the  exception,  and  which  is  the  risk  excepted.  The  risk  of 
a  blockaded  port,  as  a  blockaded  port,  is  the  risk  incurred 
by  breaking  the  blockade.  This  is  defined  *  by  public  law.  [  •343  ] 
Sailing  from  Tobago  for  Curra^oa,  knowing  Curra^oa  to  be 
blockaded,  would  have  incurred  this  risk,  but  sailing  for  that  port, 
without  such  knowledge,  did  not  incur  it. 

The  underwriter  had  no  objection  to  a  voyage  to  Curra^oa,  other 
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than  might  arise  from  its  being  blockaded.  The  dangers  of  the 
blockade,  therefore,  were  the  particular  dangers  which  induced  the 
exception,  and  it  seems  to  the  court  that  the  exception  ought  not  to 
be  extended  beyond  them.  If  this  be  correct,  the  circuit  court  com- 
mitted  no  error  in  refusing  to  give  the  opinion  which  was  required 
by  the  counsel  on  this  point. 

The  sentence  in  this  case  is  sufficiently  authenticated  to  be  received 
as  evidence.  Being  a  court  acting  under  the  law  of  nations,  its  pro- 
ceedings may  be  proved  according  to  the  mode  observed  in  the  pre- 
sent case ;  and  were  this  doubtful,  that  doubt  would  be  removed  by 
the  circumstance  that  it  is  the  form  stipulated  by  treaty. 

The  defendant  is  not  at  liberty  to  except  to  his  own  depositions, 
because  he  does  not  produce  proof  of  his  having  given  notice  to  the 
plaintiff.  The  admission  of  notice  by  the  plaintiff  is  certainly  suffi- 
cient, if  notice  to  him  was  necessary,  to  enable  him  to  use  the  de- 
fendant's deposition. 

The  fourth  bUl  of  exceptions  depends  on  the  principles  stated  by 
the  court,  in  the  first  part  of  this  opinion. 

There  is  no  error  in  the  judgmeut  of  the  circuit  court,  and  it  is 
affiirmed,  with  costs. 

2  Wal.  185. 


[  •  344  ]  •  OwiNos  V.  Norwood's  Lessee. 

5  C.  344. 

If  a  defendant  in  ejectment  sets  np  an  ontstanding  title  in  a  third  person,  under  whom  he 
does  not  claim,  and  the  yalidlty  of  this  title  depends  npon  the  effect  of  a  treaty,  this  is  not 
"  a  case  arising  under  a  treaty/'  of  which  this  court  has  jurisdiction,  under  the  25th  sec- 
tion of  the  Judiciary  Act,  1  Stats,  at  Large,  85. 

The  "  interest  in  lands  by  debts,"  intended  to  be  protected  by  the  5th  article  of  the  treaty 
of  peace  (8  Stats,  at  Large,  80,)  with  Great  Britain,  must  be  an  interest  held  as  security 
for  money  at  the  time  of  the  treaty. 

Error  to  the  court  of  appeals  of  the  State  of  Maryland,  in  an  ac- 
tion of  ejectment  At  the  trial  the  defendant  set  up  an  outstanding 
title  in  one  Scarth,  a  British  subject,  and  proved  that  in  1706  the  land 
was  mortgaged  to  Scarth  to  secure  the  payment  of  £800  in  May, 
1709.  It  appeared  that  Scarth  and  his  heirs  were  charged  with  the 
lord  proprietor's  quit-rents  down  to  the  time  of  the  Revolution.  The 
court  of  appeals  had  decided,  that  at  the  expiration  of  the  term  of 
oredit,  a  fee  simple  estate  became  vested  in  the  mortgagee,  liable  to 
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confiscation  and  effectually  confis»cated  by  the  act  of  the  State  of 
Maryland;  and  as  the  plalntifTin  ejectment  claimed  under  the  State^ 
that  this  mortgage  title  was  not  outstanding. 

Barperj  and  Martin^  for  the  plaintiff 

Ridgely,  and  Johnson^  attorney-general  of  Maryland,  for  the  de- 
fendant. 

•  Marshall,  C.  J.    There  are  only  two  points  in  this  case.  [  *  347  ] 

1.  Whether  Scarth  had  such  an  interest  as  was  protected 
by  the  treaty ;  and, 

2.  Whether  the  present  case  be  a  case  arising  under  a  treaty, 
within  the  'meaning  of  the  constitution. 

This  court  has  no  doubt  upon  either  point. 

The  interest  by  debt  intended  to  be  protected  by  the  treaty,  must 
be  an  interest  holden  as  a  security  for  money  at  the  time  of  the 
treaty ;  and  the  debt  must  still  remain  due. 

The  26th  section  of  the  Judiciary  Act  must  be  restrained  by  the 
constitution,  the  words  of  which  are, "  all  cases  arising  under  treaties." 
The  plaintiff  in  error  does  not  contend  that  his  right  grows 
out  of  •the  treaty.     Whether  it  is  an  obstacle  to  the  plain-  [  *  348  ] 
tiff's  recovery,  is  a  question  exclusively  for  the  decision  of 
the  courts  of  Maryland. 

Harper^  on  the  next  day,  having  suggested  to  the  court  that  he 
understood  the  opinion  to  be,  that  this  court  had  no  jurisdiction  to 
revise  the  decisions  of  the  state  courts,  in  cases  where  the  construc- 
tion of  a  treaty  was  drawn  in  question  incidentally,  and  where  the 
party  himself  did  not  claim  title  under  a  treaty,  was  about  to  make 
some  farther  observations  on  those  points,  when, 

Marshall,  C.  J.,  observed,  that  Mr.  Harper  had  misunderstood 
the  opinion  of  the  court,  in  that  respect.  It  was  not  that  this  couri 
had  not  jurisdiction  if  the  treaty  were  drawn  in  question  incidentally 

The  reason  for  inserting  that  clause  in  the  constitution  was,  that 
all  persons  who  have  real  claims  under  a  treaty  should  have  their 
causes  decided  by  the  national  tribunals.  It  was  to  avoid  the  appre- 
hension as  well  as  the  danger  of  state  prejudices.  The  words  of 
the  constitution  are,  '^  cases  arising  under  treaties."  Each  treaty 
stipulates  something  respecting  the  citizens  of  the  two  nations,  and 
gives  them  rights.  Whenever  a  right  grows  out  of,  or  is  protected 
by,  a  treaty,  it  is  sanctioned  against  all  the  laws  and  judicial  de* 

VOL.  IL  25 
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cisions  of  the  States ;  and  whoever  may  have  this  nght,  it  is  to  be 
protected.  But  if  the  person's  title  is  not  affected  by  the  treaty,  if 
he  claims  nothing  under  a  treaty,  his  title  cannot  be  protected  by 
the  treaty.  If  Scarth  or  his  heirs  had  claimed,  it  would  have  been  a 
case  arising  under  a  treaty.  But  neither  the  title  of  Scarth,  nor  of 
any  person  claiming  under  him,  can  be  affected  by  the  decision  of 
this  cause. 

Writ  of  error  was  dismissed. 

5P.  248;  10 P.  868;  10  H.  311;  11  H.  529;  20  H:  8;  IB.  472. 


i 


[  *  351  ]  *  Moss  V.  Riddle  &  Co. 

5  C.  861. 

A  bond  cannot  be  deliyered  to  one  of  the  obligees  as  an  escrow. 

Fraud  consists  in  intention ;  and  that  intention  is  a  fact  which  must  be  ayerred  in  a  plea  of 
frand. 

Error  to  the  circuit  court  for  the  District  of  Columbia,  in  an  ac- 
tion of  debt  upon  the  joint  bond  of  Welsh  and  Moss  for  the  payment 
of  money. 

Welsh,  who  was  the  principal  debtor,  not  being  found  in,  and  not 
being  an  inhabitant  of,  the  District  of  Columbia,  the  suit  abated  as 
to  him. 

The  defendant  Moss,  in  his  first  plea,  after  protesting 
[  *352  ]  *that  he  did  not  deliver  to  any  person,  unconditionally,  as 

his  act  and  deed,  the  writing  in  the  declaration  mentioned, 
[  *  353  ]  averred  that  he  signed  and  *  sealed  the  same,  and  delivered 

it  to  Joseph  Riddle,  one  of  the  plaintiffs,  as  an  escrow,  to 

be  his  act  and  deed,  on  condition  that  the  same  should  af* 
[  '364  ]  terwards  'be  signed,  sealed,  and  delivered  by  some  other 

firiend  of  Welsh,  which  was  not  done,  and  so  the  said 
writing  is  void  as  to  him  the  said  Moss. 

To  liiis  plea  the  plaintiffs  demurred  specially ;  1st.  Because  a  bond 
cannot  be  delivered  to  the  obligee  himself  as  an  escrow;  2d.  Because 
the  plea  does  not  state  by  what  other  friend  of  Welsh  it  was  to  have 
been  executed ;  3d.  Because  it  did  not  state  by  whom  the  execution 
of  the  bond,  by  that  other  friend,  was  to  have  been  procured,  leaving 
it  uncertain  whether  the  condition  upon  which  it  was  to  become  tiie 
deed  of  Moss  was  to  be  performed  by  him,  or  by  Riddle,  or  by 
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Welsh ;  4.  Because  ihe  plea  is  repugnant,  inconsistent,  and  informal. 
The  second  plea,  after  protesting  as  in  the  first  plea,  avers,  that  Rid- 
dle came  to  the  defendant  and  asked  him  whether  Welsh  had  not 
applied  to  him.  Moss,  to  be  his  security  for  a  debt  due  to  Biddle  & 
Co. ;  to  which  Moss  replied  he  had  told  Welsh  he  would  not  be  se- 
curity alone,  but  would  join  Welsh  and  some  other  friend  of  his  as 
security  for  the  debt,  whereupon  Riddle  represented  that  the 
greatest  confidence  was  placed  in  Welsh ;  that  *  the  partner-  [  *  355  ] 
ship  of  Riddle  &  Co.  was  about  to  be  dissolved ;  that  Rid- 
dle would  take  care  to  keep  the  paper,  if  it  was  executed,  in  his 
dividend  of  the  debts ;  that  Welsh  and  Moss  might  sign  the  bond  at 
that  time,  and  some  other  person  might  sign  it  afterwards ;  that  in 
regard  to  the  debt  he  would  look  only  to  Welsh,  and  would  also  give 
Welsh  a  credit  for  goods,  when  he.  Riddle,  should  open  and  com- 
mence business  on  his  private  and  individual  account.  The  plea 
farther  avers,  that  Moss  being  induced  by  that  representation  and 
promise,  did  sign,  seal,  and  deliver  the  writing,  upon  condition  that 
some  other  friend  of  the  said  Welsh  should  also  sign,  seal,  and 
deliver  the  same,  and  not  otherwise ;  which  was  never  done.  That 
Riddle  did  afterwards  carry  on  trade  and  merchandise,  on  his  own 
separate  and  individual  account,  but  never  afterwards  credited  Welsh 
with  any  goods  or  merchandise ;  "  and  so  the  said  writing,  made  and 
executed  as  aforesaid,  is  void  as  to  him,  the  said  Robert  Moss." 

To  this  plea  the  plaintiff  also  demurred  specially,  for  the  causes 
stated  in  the  first  demurrer ;  and  further,  because  the  plea  is  multi- 
farious, argumentative,  and  offers  to  put  in  issue  a  number  of  matters 
unconnected  with  the  defence  set  up,  and  immaterial  in  themselves. 

The  court  below  gave  judgment  for  the  plaintiffs  upon  both 
demurrers. 

•  G  Lee  and  Swcmnj  for  the  plaintiff  in  error.  [  *  366  ] 
E.  J.  Lee  and  Jones^  contra. 

•  Marshall,  C.  J.,  delivered  the  opinion  of  the  court,  to  [  *  357  ] 
the  following  effect : 

It  is  admitted  by  the  counsel  in  this  case,  that  a  bond  cannot  be 
delivered  to  the  obligee  as  an  escrow.  But  it  is  contended  ^that  where 
there  are  several  obligees  constituting  a  copartnership,  it  may  be  de- 
livered as  an  escrow  to  one  of  the  firm.  The  court,  however,  is  of 
opinion  that  a  delivery  to  one  is  a  delivery  to  all.  It  can  never  be 
necessary  to  the  validity  of  a  bond  that  all  the  obligees  should  be 
convened  together  at  the  delivery. 
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Upon  the  other  point  the  counsel. for  ibe  plaintiff  in  error  has 
insisted  that  the  plea  is  sufficient. 

But  the  court  thinks  it  so  radically  defective  as  to  be  bad  even 
upon  general  demurrer. 

There  is  no  allegation  of  fraud,  and  the  circumstances  pleaded  do 
not,  in  themselves,  amount  to  fraud. 

Fraud  consists  in  intention,  and  that  intention  is  a  fitct  which 
ought  to  have  been  averred,  for  it  is  the  gist  of  the  plea,  and  would 
have  been  traversable. 

Upon  what  was  the  plaintiff  below  to  take  issue  ?  Upon  all  the  cir^ 

cumstances  stated  in  the  plea,  which  are  mere  inducement,  or  upon 

the  conclusion  that  "  the  bond  is  void  ?  "    If  he  had  traversed 

[  *  358  ]  the  inducement,  the  issue  would  have  been  immaterial ;  *  if 

he  had  traversed  the  conclusion,  it  would  have  been  putting 

in  issue  to  the  jury  matter  of  law.' 

Judgment  affirmed^  vntk  costs. 

C.  Lee  suggested  that  there  was  also  an  exception  to  the  refusal 
of  the  court  to  allow  an  amended  plea  to  be  filed,  after  the  court  had 
adjudged  the  pleas  bad. 

But  the  chief  justice  said  that  the  court  had,  in  an  early  part  of 
this  term,^  decided  that  such  refusal  was  no  error  for  which  the  judg- 
ment could  be  reversed. 


Brent  v.  Chapman. 

5  C.  368. 

Fire  yean'  adyene  possession  of  a  slaye  in  Virginia,  gires  a  good  tiUe,  upon  which  trespass 

may  be  maintained. 

Error  to  the  circuit  court  for  the  District  of  Columbia,  sitting  at 
Alexandria,  in  an  action  of  trespass  brought  by  Chapman  against 
Brent,  marshal  of  the  District  of  Columbia,  for  Raising  in  execution, 
on  9iJLfa.^  against  the  estate  of  Robert  Alexander,  deceased,  a  slave 
named  Ben,  who  was  claimed  by  Chapman  as  his  property. 

The  jury  found  a  verdict  for  the  plcdntiff,  subject  to  the  opinion  of 
the  court  upon  a  statement  of  facts  agreed  by  the  parties,  which  was 
in  substance  as  follows : 


1  See  the  case  of  Mandeville  and  Jamesson  v.  Wilson,  at  this  term. 
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The  slave  waa  the  property,  and  in  possession  of  the  late  Bx>bert 
Alexander,  the  elder,  at  the  time  of  his  death.  His  sons,  Robert 
Alexeuider,  and  Walter  S.  Alexander,  were  named  executors  of  his 
will,  but  never  qualified  as  such.  On  the  17th  of  December,  1803| 
Walter  S.  Alexander  took  out  letters  of  administration  with 
the  will  annexed.  No  division  was  *  ever  made,  by  the  [  *  369  ] 
order  of  any  court,  of  the  personal  estate  of  the  deceased 
among  his  representatives ;  but  previous  to  August,  1800,  a  parol 
division  of  the  slaves  was  made  between  Robert  Alexander  the 
younger,  and  his  brother,  Walter  S.  Alexander,  the  latter  being  then 
under  the  age  of  twenty-one  years.  Robert  Alexander  the  younger 
being  possessed  of  the  slave,  and  being  taken  upon  an  execution  for 
a  debt  or  debts  due  from  himself  in  his  individual  character,  in 
August,  1800,  took  the  oath  of  insolvency  under  the  laws  of  Vir- 
ginia, and  delivered  up  to  the  sheriff  of  Fairfax  county,  tn  that  State, 
the  slave,  as  a  part  of  his  property  included  in  his  schedule.  The 
sheriff  sold  him  at  public  sale,  and  the  plaintiff,  knowing  the  slave  to 
belong  to  the  estate  of  the  deceased  Robert  Alexander,  as  aforesaidi 
became  the  purchaser  for  a  valuable  consideration,  and  took  posses- 
sion of  the  slave,  and  continued  possessed  of  him  under  the  sale  and 
purchase  until  July,  1806.  The  plaintiff  in  the  winter  usually  resided 
in  Maryland,  and  in  the  summer  in  Virginia,  on  his  farm,  where  he 
kept  the  slave,  and  has  never  resided  in  the  District  of  Columbia. 

Dunlop  &  Co.  obtained  judgment  against  Robert  Alexander  the 
younger,  as  executor  of  his  father  Robert  Alexander,  and,  upon  a.  fieri 
facias  issued  upon  that  judgment,  the  marshal  seized  and  took  the 
elave  as  part  of  the  estate  of  the  testator  Robert  Alexander,  there  being 
no  other  property  belonging  to  his  estate  in  the  county  which  could 
have  been  levied  except  what  Robert  Alexander  the  younger  had  sold 
and  disposed  of,  for  the  purpose  of  paying  his  own  debts.  The  agent 
of  the  creditors,  Dunlop  Sc  Co.,  as  well  as  the  marshal,  had  noticey 
prior  to  the  sale,  that  the  plaintiff  claimed  the  slave. 

Upon  this  state  of  the  case,  the  court  below  rendered  judgment 
for  the  plaintiff,  according  to  the  verdict.  And  the  defendant  brought 
his  writ  of  error. 

•  a  Lee,  for  the  plaintiff  I  •  360  ] 
Swantii  contra. 

*  Marshall,  C.  J.,  delivered  the  opinion  of  the  court,  to  [  *  361  ] 
the  following  effect : 

This  court  is  of  opinion,  that  the  possession  of  Chapman  was  a 

26* 
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bar  to  the  seizure  of  the  slave  by  the  marshal,  under  the  execution 
stated  in  this  case.  The  only  objection  of  any  weight  was,  that 
there  was  no  administration  upon  the  estate  of  Robert  Alexander,  sen., 
and,  consequently,  that  the  possession  of  Chapman  was  not  an  ad- 
verse possession. 

But  there  was  an  executor  competent  to  assent,  and  who  did  assent, 
to  the  legacy,  and  to  the  partition  between  the  legatees,  and  who 
could  not  afterwards  refuse  to  execute  the  vdlL 

Judgement  affirmed. 

11  W.  861;  16  P.  291;  9H.4b7;  20  H.  427. 


AuLD  t;.  Norwood. 

5  C.  861. 

If  the  owner  of  a  slaye  pennit  her  to  remain  in  the  possession  of  A.  for  foar  years,  and  A. 
then,  without  the  assent  of  the  owner,  delivers  her  to  B.,  who  keeps  her  foar  years  more, 
the  possession  of  B.  cannot  he  so  connected  with  the  possession  of  A.  as  to  make  it  a 
fraudolent  loan  within  the  act  of  assembly  of  Yir^nia,  in  regard  to  B.'s  creditors. 

Errob  to  the  circuit  court  for  the  District  of  Columbia,  sitting  at 
Alexandria,  in  an  action  of  detinue  for  a  female  slave  named 
[  *362  ]  Eliza.  Upon  the  *  trial  of  the  general  issue  in  the  court 
below,  the  plaintiff  in  error,  who  was  defendant  in  that  court| 
took  a  bill  of  exceptions,  which  stated  that  evidence  was  offered  of 
the  following  facts :  The  slave,  in  November,  1798,  was  the  property 
of  John  Dabny,  against  whom  a  fieri  facias  was  issued  at  the  suit 
of  Norwood,  the  present  defendant  in  error,  upon  which  the  slave 
was  seized  and  sold  by  the  proper  officer ;  that  one  Charles  Turner 
bought  her  for  the  said  Norwood,  and  held  her,  as  Norwood's  pro- 
perty, until  November,  1802,  when  he  delivered  her,  without  authority 
from  Norwood,  to  one  R.  B.  Jamesson,  who  held  her  until  Septemberi 
1806,  when  he  became  insolvent  under  the  insolvent  act  of  the  Dis* 
trict  of  Columbia,  and  delivered  her,  as  part  of  his  property,  to  Auld, 
the  plaintiff  in  error,  who  was  appointed  trustee  under  that  act  This 
suit  was  commenced  on  the  19th  of  September,  1806. 

Whereupon  the  plaintiff  in  error  prayed  the  court  to  instruct  the 
jury,  that  if  they  found  the  facts  to  be  as  stated,  the  plaintiff  below 
was  not  entitled  to  recover.  And  if  the  court  should  not  think 
piroper  to  give  that  instruction,  that  they  would  instruct  the  jury  that 
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the  plaintiff's  suffering  the  slave  to  remain  out  of  his  actual  posses- 
sion for  so  long  a  time  was  fraudulent  in  law  as  to  the  defendant. 
Which  instructions  the  court  refused  to  give^  and  the  defendant  Auld 
excepted.  The  verdict  and  judgment  being  against  him,  he  brought 
his  writ  of  error* 

Swaamj  for  the  plaintiff  in  error. 

*C.  Lee^  and  JSL  X  Lee^  contra,  contended,  [  *363  ] 

That  the  possession  of  Jamesson,  which  was  adverse  to 
Norwood,  could  not  be  connected  with  Turner's  possession,  which 
was  under  Norwood,  so  as  to  make  the  case  a  fraudulent  loan  within 
ihe  statute. 

And  of  that  opinion  was  the  court 

Judgement  affirmed. 


Blaoum  v.  Simhs  and  Wisb. 
6  c.  aes. 

A  magistrate  who  has  received  a  deed  of  trust  from  an  insolyent  debtor,  which  deed  is  fhmd- 
alent  in  law  as  to  creditors,  is  incompetent  to  sit  as  a  magistrate  in  the  dischaige  of  tha 
debtor  nnder  the  insolyent  law  of  Yiiginia.  And  the  dischaq^  so  obtained  is  not  a  dis- 
chaige in  due  coarse  of  law.  • 

Error  to  the  circuit  court  for  the  District  of  Columbia,  sitting  at 
Alexandria. 

The  former  judgment  of  the  court  below  having  been  reversed  in 
this  court  at  February  term,  1806,  (3  C.  300,)  and  remanded  for  far- 
ther proceedings,  the  following  statement  of  facts,  in  the  nature  of  a 
special  verdict,  was  agreed  upon  by  the  parties. 

That  the  defendants  executed  the  bond  in  the  declaration  men- 
tioned. That  the  defendant  Simms,  being  in  custody  under 
the  execution  mentioned  in  *the  condition  of  the  bond,  [*364] 
afterwards  obtained  his  discharge  as  an  insolvent  debtor, 
by  authority  of  the  act  of  assembly  of  Virginia,  entitied  "An  act  for 
reducing  into  one  the  several  acts  concerning  executions,  and  for  the 
relief  of  insolvent  debtors."  That  he  was  discharged  from  the  prison 
bounds  by  warrant  from  Amos  Alexander  and  Peter  Wise,  jr.,  two 
of  the  aldermen  or  justices  of  the  corporation  of  Alexandria,  before 
whom  Simms  delivered  in  a  schedule  of  his  estate,  and  took  the  oath 
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of  an  insolvent  debtor  in  the  manner  prescribed  by  the  act,  and  being 
so  discharged,  he  departed  out  of  prison  bounds,  and  not  before,  or 
in  any  other  manner.  That  the  defendant,  Peter  Wise,  jr.,  is  the 
same  Peter  Wise  who  acted  as  one  of  the  justices,  and  who  signed 
the  warrant  of  discharge,  and  that  Simms,  before  taking  the  oath, 
executed  a  deed,  conveying  all  his  property,  real  and  personal,  to 
John  Wise,  and  the  said  Peter  Wise,  in  trust,  for  the  benefit  of  the 
creditors  of  Simms,  who,  notwithstanding  the  said  deed,  afterwards, 
and  after  his  discharge,  exercised  acts  of  ownership  over  the  property. 
That  Peter  Wise  never  acted  under  the  deed  of  trust.  That  the 
deed  of  trust  was  made  by  Simms  with  a  view  of  preventing  the 
effect  of  the  plaintiff's  execution,  and  was  fraudulent  in  law,  but 
such  fraud  was  without  the  participation  of  the  said  Peter  Wise ; 
and  without  his  privity,  other  than  that  the  said  deed  was  exhibited 
to  the  said  magistrates,  and  discussed  by  counsel  before  them,  at  the 
time  the  schedule  was  delivered,  and  the  oath  administered. 

That  no  escape  warrant  was  ever  applied  for  in  consequence  of 
Simms's  departing  from  the  prison  bounds. 

That  if  the  law  be  for  the  plaintiff  as  to  both  defendants,  or  either 

of  them,  judgment  to  be  entered  for  $2,570.90,  to  be  discharged  by 

the  payment  of  $1,820.20,  damages  and  costs  against  such  defendant 

or  defendants  severally ;  but  if  the  law  be  for  either  or  both 

[  *365  ]  of  the  defendants,  •then  judgment  to  be  entered  for  such 

defendant  or  defendants  severally. 

The  schedule  referred  to  in  the  statement,  was  as  follows :  '^  I  have 
neither  real  or  personal  property,  but  what  has  been  conveyed  by  a 
deed  of  trust  to  John  Wise  and  Peter  Wise,  jr.,  for  the  use  of  my 
creditors,  as  will  appear,  reference  being  had  to  scdd  deed. 

(Signed)  ^' Jesse  Simms. 

*^  August  ZOthj  1800." 

The  court  below  decided  the  law  for  both  defendants ;  and  the 
plaintiff  sued  out  his  writ  of  error. 

Swcmnj  for  the  plaintiff  in  error. 

[  *  366  ]       *C.  Lee^  and  JoTtes^  contra. 

[  *  367  ]       *  Marshall,  C.  J.,  delivered  the  opinion  of  the  oomt,  to 
the  following  effect : 
The  former  case  between  these  parties  presented  the  single  circum- 
stance of  fraud  in  Simms,  the  principal  debtor,  in  which  Wise  had 
liwi  share,  as  it  was  then  stated. 


/ 


/ 
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The  decision  in  that  case  does  not  aifect  the  present.  It  is  here 
stated  that  the  defendant  Wise  was  one  of  the  magistrates  who 
granted  the  discharge,  and  who  received  a  conveyance  from  Simms 
of  all  his  estate,  &c. 

It  cannot  be  doubted,  that  if  there  had  been  a  combination  between 
the  surety  of  ^he  insolvent  and  the  magistrate  to  grant  the  discharge, 
such  surety  could  never  plead  that  discharge  in  bar  of  this  action. 
Such  would  have  been  the  law  if  Peter  Wise  the  surety  had  been  a 
different  person  from  Peter  Wise  the  magistrate.  But  being  the  same 
person,  he  is  clearly  incompetent.  He  is  directly  interested,  and  his 
interest  appears  upon  the  record. 

But  the  case  is  stronger  when  we  consider  the  irregularity  of  the 
schedule  of  property  delivered  by  Simms  at  the  time  of  his  discharge; 

The  whole  schedule  is  in  these  words :  ^'  I  have  neither  real  or  per- 
sonal property,  but  what  has  been  conveyed  by  a  deed  of 
trust  to  John  Wise  and  Peter  *  Wise,  jr.,  for  the  use  of  my  [  "aBS  ] 
creditors,  as  will  appear,  reference  being  had  to  the  said  deed." 

He  does  not  directly  affirm  that  it  is,  or  is  not,  his  property.  He 
might  have  taken  the  oath  although  he  knew  that  the  property  con- 
tained in  the  deed  remained  in  himself.  The  schedule,  therefore,  was 
not  such  as  the  law  requires.  The  transaction  is  fraudulent  upon  the 
face  of  it. 

The  discharge,  being  granted  by  an  incompetent  tribunal,  is  wholly 
void. 

Judgment  reversed^ 


The  United  States  v.  Vowell  and  IVFClean. 

5  C.  868. 

Dnties  upon  goods  imported,  do  not  accrae  antil  their  arriyal  at  the  port  of  entry. 

The  daty  upon  salt,  which  ceased  with  the  Slst  of  December,  1807,  was  not  chai^geable  upon 

a  caigo  which  arrived  within  the  collection  district  before  that  day,  bat  did  not  arrire  at 

the  port  of  entry  nntil  the  Ist  of  January,  1808. 

Error  to  the  circuit  court  for  the  District  of  Columbia,  in  an  action 
of  debt  upon  a  bond  given  by  the  defendants  in  error  to  the  United 
States,  for  duties  on  a  cargo  of  salt  from  St.  Ubes,  which  arrived  and 
came  to  anchor  within  the  collection  district  of  Alexandria,  sixteen 
miles  below  the  town  and  port  of  Alexandria,  on  the  23d  of  Decern- 
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ber,  1807,  but  did  not  arrive  at  the  port  of  Alexandria  until  the  Ist 
of  January,  1808. 

The  collector  of  Alexandria  refused  to  permit  the  cai^o  to  be  landea 
until  the  duties  were  secured.  Vowell  contended  that  the  salt  was 
not  subject  to  duty. 

The  facts  being  specially  pleaded,  and  admitted  in  the  replication, 
to  which  there  was  a  general  demurrer,  the  only  question  was,  whe- 
ther, as  the  duty  upon  salt  ceased  with  the  31st  of  December,  1807, 
this  cargo,  which  arrived  within  the  district,  but  not  at  the 
[  *369  ]  *port  of  Alexandria  before  the  1st  of  January,  1808,  was 
liable  to  duty. 

The  court  below  was  of  opinion  that  it  was  not,  and  rendered 
judgment  for  the  defendants,  upon  the  demurrer. 

The  United  States  brought  their  writ  of  error. 

Jones^  for  the  United  States. 

[  •  370  ]      •a  Lee^  contra. 

[  *  373  ]  *  Marshall,  C.  J.,  delivered  the  opinion  of  the  court,  to 
the  following  elBfect: 
The  distinction  taken  by  the  counsel  for  the  defendants  in  error, 
between  a  district  and  a  port  of  entry,  is  correct.  The  duties  did  not 
accrue  in  the  fiscal  sense  of  the  term,  until  the  vessel  arrived  at  the 
port  of  entry.  If  the  question  had  been  doubtful,  the  court  would 
have  respected  the  uniform  construction  which  it  is  understood  has 
been  given  by  the  treasury  department  of  the  United  States  upon 
similar  questions.  It  is  understood  that  in  case  of  an  increase  of 
duty,  the  United  States  have  always  demanded  and  received  the  ad- 
ditional duty  if  the  goods  have  not  arrived  at  the  port  of  entry  before 
the  time  fixed  for  the  commencement  of  such  additional  duty,  although 
the  vessel  may  have  arrived  within  the  collectioa  district  before  that 
time.  The  same  rule  of  construction  is  to  be  observed  when  there  is 
a  diminution  of  duty. 

Judgment  affirmed. 

9  C.  104 ;  12  W.  419 ;  13  P.  486 ;  9  H.  872. 


FEBRUARY   TERM,   1809.  299 

Sloop  Sallj  t;.  The  United  States.    5  C. 


Sloop  Sallt  t;.  The  United  States. 

5  C.  372. 

An  appeal  from  the  district  court  of  the  district  of  Maine,  in  a  case  of  admiral^  Jmisdictloii, 
does  not  lie  directlj  to  the  supreme  court  of  the  United  States,  but  to  the  circuit  court  for 
the  district  of  Massachusetts. 

In  all  cases  where  the  district  court  of  Maine  acts  as  a  district  court,  the  appeal  b  to  the 
circuit  court  for  the  district  of  Massachusetts. 

This  was  an  appeal  from  the  sentence  of  the  district  court  of  the 
United  States  for  the  district  of  Maine^  condemning  the  sloop  SaLy 
and  cargo  for  yiolation  of  the  revenue  laws  of  the  United  States. 
The  appeal  was  directly  to  this  court 

*  Rodney^  Attomey-Gteneral,  moved  to  dismiss  the  appeal  [  *  373  ] 

•  a  Leej  coniiL  [•374] 

But  the  Court  was  of  opinion,  that  this  not  being  a  case  where  the 
district  court  was  acting  as  a  circuit  court,  the  appeal  ought  to  have 
been  to  the  circuit  court  of  Massachusetts. 

Appeal  dismissed. 
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THE  JUDGES  PRESENT  AT  THIS   TERM,  WERE 


Hon.  JOHN  MARSHALL,  Chief  Jostice. 
Hon.  BUSHROD  WASHINGTON, 
Hon.  WHiLIAM  JOHNSON, 
Hon.  BROCKHOLST  LIVINGSTON,  and 
Hon.  THOMAS  TODD, 


^   Associate  Justices. 


Judges  Gushing  and  Chase  were  prerented  from  attending  by  ill  health. 


SooTT  V.  Negro  Ben. 

6  C.  3. 


The  right  to  freedom,  under  the  act  of  Maryland  which  prohibits  the  bringing  of  slaves  into 
that  State,  is  not  acquired  by  the  neglect  of  the  master  to  prove  to  the  satisfaction  of  the 
naval  officer,  or  collector  of  the  tax,  that  such  slave  had  resided  three  years  in  the  United 
States,  although  such  proof  be  required  by  the  act. 

Erroii  to  the  judgment  of  the  circuit  court  for  the  District  of  Co- 
lumbia, sitting  at  Washington,  upon*  a  petition  for  freedom  filed  by 
negro  Ben,  against  Sabrett  Scott,  who  claimed  the  petitioner  as  his 
slave. 
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•  The  cause  was  argaed  by  C.  Lee  and  Jones,  for  the  plaintiff  [  •  6  J 
in  error,  and  by  Swami  and  F.  S.  Key^  for  the  defendant 

Marshall,  C.  J.,  delivered  the  opinion  of  the  court,  as  follows, 
namely: 

In  this  case  three  opinions  were  given  by  the  circuit  court,  to  each 
of  which  the  defendant  in  that  court  excepted.  These  opinions  were, 
in  substance, 

1.  That  the  master  of  a  slave  imported  into  the  State  of  Maryland, 
while  the  act,  passed  in  the  year  1783,  entitled,  "An  act  to  prohibit 
the  biinging  slaves  into  this  State,"  was  in  force,  could  not  be  admit- 
ted to  prove  the  fact  that  such  slave  had  resided  three  years,  previous 
to  his  importation  into  Maryland,  in  some  one  of  the  United  States, 
unless  he  could  shoi^  that  this  fact  had  been  proved  to  the  satisfac- 
tion of  the  naval  officer,  or  collector  of  the  tax. 

2.  That  a  certificate  made  by  the  naval  officer  and  collector  of  the 
port  of  Georgetown,  dated  on  the  16th  day  of  June,  in  the  year  1807, 
certifying  that  this  fact  was  proved  to  his  satisfaction  on  that  day, 
did  not  satisfy  the  law. 

3.  That  a  similar  certificate  given  by  the  collector  *  of  [  *  6  ] 
the  tax  for  the  county  of  Washington,  did  not  satisfy  the 

law. 

The  cozrectness  of  these  opinions  is  to  be  tested  by  comparing 
them  with  the  act  under  which  the  plaintiff  in  the  court  below  claiifi- 
I  ed  his  freedom. 

The  enacting  clause  of  that  law  prohibits  the  importation  of  slaves 
into  the  State  of  Maryland,  and  gives  freedom  to  such  as  shall  be 
imported  contrary  to  that  act..  A  proviso  excepts  from  the  opera- 
tion of  the  enacting  clause  those  slaves  which,  having  resided  for 
three  years  within  some  one  of  the  United  States,  and  being  the  pro- 
perty of  the  importer,  should  be  imported  into  the  State  of  Maryland 
by  a  person  intending  to  become  a  resident  thereof,,  and  who  should 
actually  reside  therein  for  the  space  of  twelve  months  thereafter. 
The  act  then  adds  —  and  the  residence  of  such  slave  in  some  one 
of  the  United  States  for  three  years  as  aforesaid,  antecedent  to  his 
coming  into  this  State,  shall  be  fully  proved  to  the  satisfaction  of  the 
naval  officer,  or  collector  of  the  tax,  by  the  oath  of  the  owner,  or  some 
one  or  more  credible  witness  or  witnesses. 

By  the  plaintiff  in  error  it  is  contended,  that  this  part  of  the  law  is 
directory ;  that  it  prescribes  a  duty  to  the  importer  of  a  slave  within 
tlie  description  of  the  proviso,  but  does  not  make  his  title  to  that  slave 
dependent  on  the  performance  of  this  duty. 

By  the  defendant  it  is  contended,  that  this  clause  forms  a  part  of 
VOL.  II.  2G 
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the  proviso,  and  that  the  fact  of  previous  residence  within  some  one 
of  the  United  States  can  be  proved  by  no  other  testimony,  if  that 
which  is  here  prescribed  be  wanting. 

The  act,  in  its  expression,  is  certainly  ambiguous,  and  the  one  con- 
struction or  the  other  may  be  admitted,  without  great  violence  to  the 

words  which  are  employed. 
[  •  7  ]  The  great  object  of  the  proviso  certainly  was  to  •  permit 
persons,  actually  migrating  into  the  State  of  Maryland,  to 
bring  with  them  property  of  this  description  which  had  been  within 
the  United  States  a  sufficient  time  to  exclude  the  danger  of  its  being 
imported  into  America  for  the  particular  purpose.  The  great  object 
of  the  provision  was,  that  the  fact  itself  should  accord  with  this  inten- 
tion. The  manner  in  which  that  fact  should  be  proved  was  a  very 
subordinate  consideration.  Certainly  the  provisions  of  the  law  ought 
not  to  be  so  construed  as  to  defeat  its  object,  unless  the  language  be 
such  as  absolutely  to  require  this  construction. 

It  would  be  a  singular  and  a  very  extraordinary  provision,  that  a 
naval  officer,  or  the  collector  of  a  tax,  should  be  made  the  sole  judge 
of  the  right  of  one  individual  to  liberty,  and  of  another  to  property. 
It  would  be  equally  extraordinary  that  the  oath  of  one  of  the  parties, 
probably  in  the  absence  of  the  other,  should  be  conclusive  on  such  a 
question.  It  would  be  not  less  strange  that  the  manner  in  which 
this  qtuisi  judge  should  execute  his  duty  should  not  be  prescribed,  and 
that  not  even  the  attempt  should  be  made  to  preserve  any  evidence 
of  his  judgment 

These  considerations  appear  to  the  court  to  have  great  weight ; 
and  the  language  of  the  law  ought  to  b^  very  positive  to  deprive  them 
of  their  influence. 

Upon  an  attentive  consideration  of  that  language,  the  majority  of 
the  court  is  of  opinion,  that  the  property  of  the  master  is  not  lost  by 
omitting  to  make  the  proof  which  was  directed,  before  the  naval  offi- 
cer, or  the  collector  of  the  tax,  and  that  the  fact  on  which  his  right 
really  depends  may  be  proved,  notwithstanding  this  omission. 

The  words  of  this  part  of  the  section  do  not  appear  to  the  court  to 
be  connected,  either  in  their  sense,  or  in  their  mode  of  expression, 
with  the  proviso.  It  is  a  distinct  and  a  substantive  regulation.  In 
legislation,  ^e  conjunction  "  and  "  is  very  often  used  when 
[  *8  ]  a  provision  is  made  in  no  degree  dependent  *  on  that  which 
precedes  it ;  and,  in  this  case,  no  terms  are  employed  which 
Indicate  the  intention  of  the  legislature,  prescribing  this  particular 
duty,  to  make  the  right  to  the  property  dependent  on  the  performance 
of  that  duty. 

It  is,  then,  the  opinion  of  the  majority  of  the  court,  that  the  fact  of 
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the  residence  of  the  plaintiff  below  within  the  United  States  was  open 
for  examination,  even  had  his  master  omitted  entirely  to  make  the 
proof  of  that  residence  before  the  naval  officer,  or  collector  of  the  tax, 
and,  conseqaentiy,  that  the  circuit  court  erred  in  refusing  to  admit 
testimony  respecting  that  fact. 

The  opinion  of  the  court  on  this  point  renders  a  decision  on  the 
other  exceptions  unnecessary. 


Field  and  others  v.  Holland  and  others. 

6  C.  8. 

An  order  in  an  eqtiity  suit,  made  by  consent,  that  two  persons  be  appointed  "  anditors,"  to 

examine  certain  accoonts,  does  not  make  them  referees. 
Upon  the  report  of  anditors  it  was  competent  for  the  coart,  on  exceptions  filed,  to  look  into 

the  evidence  in  the  cause,  and  to  direct  an  issue,  which  it  might  afterwards  revoke ;  and  if 

without  an  express  revocation  the  court  proceed  to  find  the  fiActs,  this  amounts  to  an  im« 

plied  revocation. 
To  a  biU  by  purchasers  from  the  judgment  debtor,  to  set  aside  a  legal  title  to  lands,  obtained 

by  the  levy  of  an  execution,  upon  the  ground  that  the  judgment  was  satisfied  before  the 

levy,  both  the  judgment  debtor  and  creditor  are  necessary  parties,  though  the  judgment 

creditor  was  not  a  purchaser  under  the  levy. 
Being  made  parties,  the  answer  of  the  judgment  creditor  is  evidence  against  the  complain* 

ants ;  but  die  answer  of  the  judgment  debtor  is  not  evidence  in  their  favor  against  the  other 

defendants.    . 
Where  a  complainant  has  a  right  to  an  account,  the  court  may  refer  the  cause,  either  with 

or  without  instructions,  as  to  the  principles  upon  which  it  is  to  be  taken. 
If  neither  the  debtor  nor  the  creditor  has.  made  an  application  of  payments,  it  devolves  on 

the  court  to  make  it,  and  it  being  equitable  that  the  whole  debt  should  be  paid,  it  cannot 

be  inequitable  to  extinguish  first  those  debts  for  which  the  security  is  most  precarious. 

Erkor  to  the  circuit  court  for  the  district  of  Greorgia,  in.  a  chancery 
suit,  in  which  Field,  Hunt,  Taylor,  and  Robinson,  were  complainants, 
and  Holland,  Melton,  Tignor,  Smith,  Cox,  and  Dougherty,  were  de- 
fendants. 

The  decree  of  the  court  below  dismissed  the  bill  as  to  all  the  de- 
fendants. The  material  facts  appear  in  the  opinion  of  the  court,  and 
in  the  following  extract  from  the  opinion  of  the  court  below : 

•  "  The  only  difficulty  arises  upon  the  application  of  sun-  [  *  14  ] 
dry  payments  which  the  complainants  contend  extinguished 
the  judgment,  but  which  the  defendant  Holland,  replies  were  appli- 
caUe  to  other  demands.  The  principle  on  which  the  court  has  deter- 
mined to  decree  is  this ;  that  all  payments  shall  be  applied  to  debts 
A-riating  when  they  were  made,  and  as  it  appears  that  there  were  sun- 
dry demands  of  Holland's  on  Cox  which  were  not  secured  by  judg- 
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ment,  that  those  sums  shall  be  first  extinguished,  and  the  balance  only 
applied  to  the  judgments. 

"  This  application  of  those  payments  is  supported  by  general  prin- 
ciples, as  well  as  the  particular  circumstances  of  the  case. 

<^  1.  The  payer  had  a  right  at  the  titne  of  payment  to  have  applied 

it  to  which  debt  he  pleased,  where  a  number  existed,  but  if  he  neglects 

to  do  so,  generally,  it  rests  in  the  option  of  the  receiver  to  make  the 

application.     In  this  case  Cox  takes  his  receipts  generally. 

[   •  16   ]  Even  when  the  large  payment  *  of  $20,000  was  made,  he 

takes  a  receipt  on  account. 

"  2.  It  appears  that  the  application  of  those  payments  has  actually 
been  made  in  the  manner  we  adjudge ;  for  from  a  letter  of  Mr. 
Vaughan,  through  whom  most  of  the  payments  were  made,  he  inti- 
mates that  he  had  given  up  the  evidences  of  severed  debts  to  Cox, 
because  they  had  been  satisfied.  Such  an  act  could  only  have  been 
sanctioned  by  a  knowledge  on  his  part  that  the  money  paid  through 
him  was  in  part  applicable  to  those  debts." 

[  *  16  ]      *  Jones  and  Harper  j  for  the  plaintiffs  in  error. 

[  •  18  ]       •  F.  S.  Keye  and  C.  Lee^  contri. 

[   *  20  ]       *  Marshall,  C.  J.,  delivered  the  opinion  of  the  court,  as 
follows : 

In  this  case  some  objections  have  been  made  to  the  regularity  of 
the  proceedings  in  the  circuit  court,  which  v(dll  be  considered  before 
the  merits  of  the  controversy  are  discussed. 

In  May  term,  1803,  the  following  order  was  made  : 

"  By  consent  of  parties,  it  is  agreed,  that  William  Wallace,  James 
Wallace,  and  John  Cumming,  or  any  two  of  them,  be  appointed  au- 
ditors, who  shall  have  power  to  examine  all  papers  and  documents 
relative  to  payments  made  by  Zachariah  Cox,  in  satisfaction  of  judg- 
ments obtained  by  said  Holland  against  said  Zachariah,  and  charged 
in  said  bill  to  be  satisfied,  and  that  the  testimony  of  John  Vaughan, 
taken  by  complainants  before  Judge  Peters,  and  now  in  the  clerk's  office, 
may  be  produced  by  them  to  said  auditors.  And  it  is  further  agreed, 
that  said  auditors  may  meet  at  any  time  after  the  first  day  of  April 
next,  and  not  before,  on  ten  days'  notice  given  to  the  adverse  party.'' 

The  auditors  returned  the  following  report: 
[  •SI  ]       "  We  are  of  opinion,  from  the  papers  laid  before  'us,  by 
both  parties,  that  the  judgments  in  the  above  case  have  been 
satisfied  by  payments  made  prior  to  February,  1796." 

On  exceptions  this  report  was  set  aside. 
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By  the  plaintif&  in  error  it  is  contended,  that  the  order  under  which 
the  auditors  proceeded  was  equivalent  to  a  reference  of  the  cause  by 
consent,  and  that  their  report  is  to  be  considered  as  an  award  obligatory 
on  all  the  parties,  unless  set  aside  for  some  of  those  causes  which  are 
admitted  to  vitiate  an  award.  But  this  court  is  unanimously  of  opi- 
nion, that  the  view  taken  of  this  point  by  the  plaintiffs  is  inconect. 
The  order  in  question  bears  no  resemblance  to  a  rule  of  court  refer- 
ring a  cause  to  arbiters.  It  is  a  reference  to  '^  auditors,"  a  term  which 
designates  agents  or  officers  of  the  court,  who  examine  and  digest 
accounts  for  the  decision  of  the  court.  They  do  not  decree,  but  pre- 
pare materials  on  which  a  decree  may  be  made.  The  order  in  this 
case,  so  far  from  implying  that  the  decision  of  the  auditors  shall  be 
made  the  decree  of  the  court,  does  not  even  require,  in  terms,  that  the 
auditors  shall  form  any  opinion  whatever.  They  are  merely  directed 
to  examine  all  papers  and  documents  relative  to  payments  made  in 
satisfaction  of  the  judgments. 

From  the  nature  of  their  duty  they  were  bound  to  report  to  the 
court,  and  to  state  the  result  of  their  examination,  but  this  report  was 
open  to  exception,  and  liable  to  be  set  aside.  In  the  actual  case  the 
report  was  a  very  unsatisfactory  one,  and  was,  on  that  account,  as  well 
as  on  account  of  the  objections  to  its  accuracy,  very  properly,  set  aside. 

The  cause  was  again  referred  to  auditors,  who  reported  that  no 
evidence  had  been  offered  to  them  of  payments  to  be  credited  on  the 
judgments  alleged  by  the  plaintiffs  to  have  been  discharged. 

The  defendants  insist  that  this  report  ought  to  *  have  ter-  [  *22  ] 
minated  the  cause.  But  the  court  can  perceive  no  reason 
for  this  opinion.  K  there  were  exhibits  in  the  cause  which  proved 
that  payments  had  been  made,  the  plaintiffs  ought  not  to  be  deprived 
of  the  benefit  of  those  payments,  because  the  auditors  had  not  noticed 
the  vouchers  which  established  the  fact. 

The  court,  without  making  any  order  relative  to  this  report,  directed 
an  issue  for  the  purpose  of  ascertaining,  by  the  verdict  of  a  jury,  the 
credits  to  which  the  plaintiffs  were  entitled. 

It  was  completely  in  the  discretion  of  the  court  to  ascertain  this 
fact  themselves,  if  the  testimony  enabled  them  to  ascertain  it ;  or,  if 
it  did  not,  to  refer  the  question  either  to  a  jury,  or  to  auditors.  There 
was,  consequently,  no  error,  either  in  directing  this  issue,  or  in  dis- 
charging it. 

But,  without  trying  the  issue,  or  setting  aside  the  order,  the  court 
has  made  an  interlocutory  decree,  deciding  the  merits  of  the  case  by 
specifying  both  the  debits  and  credits  which  might  be  introduced  into 
the  account,  and  directing  their  derk  to  state  an  account  in  conformity 
with  that  specification. 

26* 
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This  interlocutory  decree  is  undoubtedly  an  implied  discharge  of 
the  order  directing  an  issue,  and  is  substantially  equivalent  to  such 
discharge.  Had  the  issue  been  set  aside,  in  terms,  in  the  body  of  the 
decree,  or  by  a  previous  order,  it  would  have  been  more  formal,  but 
the  situation  of  the  case  and  of  the  parties  would  have  been  essen- 
tially the  same.  The  only  real  objection  to  the  proceeding  is,  that 
the  parties  might  not  have  been  prepared  to  try  the  cause  in  court,  in 
consequence  of  their  expectation  that  it  would  be  canried  before  a 
jury.  There  is,  however,  no  reason  to  believe  that  this  could  have 
been  the  fact.  Had  there  been  any  objection  to  a  hearing  on  this 
ground,  it  would  certainly  have  been  attended  to,  and,  if  overruled, 
would  have  been  respected  by  this  court.  But  no  objection 
[  *  23  ]  appears  to  have  been  made,  and  *the  inference  is,  that  the 
cause  was  believed  to  be  ready  for  a  trial. 

These  preliminary  questions  being  disposed  of,  the  court  is  brought 
to  the  merits  of  the  case. 

The  plaintiffs  claim  title  to  a  tract  of  land  in  the  State  of  Georgia, 
under  several  mesne  conveyances  from  Micajah  Williamson,  the  ori- 
ginal patentee.  In  the  year  1793,  while  these  lands  were  the  pro- 
perty of  Zachariah  Cox,  one  of  the  defendants,  two  judgments  were 
rendered  against  him  in  favor  of  John  Holland,  also  a  defendant,  for 
the  sum  of  4,556^  sterling.  These  judgments  remained  in  force 
until  the  year  1799,  when  executions  were  issued  on  them,  which 
were  levied  on  the  lands  of  the  plaintiffs  held  under  conveyances  from 
Cox,  made  subsequent  to  the  rendition  of  the  judgments.  John  Gib- 
bons, the  agent  of  the  plaintiffs,  objected  to  the  sale,  because  the 
judgments  were  satisfied  either  in  whole  or  in  part,  but  as  he  failed 
to  take  the  steps  prescribed  in  such  case  by  the  laws  of  Georgia,  the 
sheriff  proceeded,  and  the  lands  were  sold  to  Melton  and  others,  who 
are  also  defendants  in  the  cause. 

This  bill  is  brought  to  set  aside  the  sale  and  conveyance  made  by 
the  sheriff;  and  it  also  contains  a  prayer  for  genersd  relief. 

As  the  judgments  constituted  a  legal  lien  on  the  lands  in  question, 
and  the  title  at  law  passed  to  the  purchasers  by  the  sale  and  convey- 
ance of  the  public  officer,  the  plaintiffs  must  show  an  equity  superior 
to  that  of  the  persons  who  hold  the  legal  estate.  That  equity  is, 
that  the  legal  estate  was  acquired  under  judgments  which  were  satis- 
fied, and  that  sufficient  notice  was  given  to  the  purchasers  to  put 
them  oflL  their  guard. 

If  the  facts  of  the  cause  support  this  allegation,  the  equity  of  the 
plaintifis  must  be  acknowledged ;  but  it  is  incumbent  on  them  to 

make  out  their  case. 
[  *24  ]      *In  the  threshold  of  this  inquiry,  it  becomes  necesaaiy  to 
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meet  an  objection  suggested  by  the  plaintifiEs  relatiye  to  the  testimony 
of  the  cause.  It  is  alleged  that  neither  Holland  nor  Cox  are  neces- 
sary or  proper  parties^  and  that  their  answers  are  both  to  be  excluded 
from  consideration. 

The  correctness  of  this  position  cannot  be  admitted.  The  whole 
equity  of  the  plainti£&  depends  on  the  state  of  accounts  between 
Holland  and  Cox.  They  undertake  to  prove  that  the  judgments  ob- 
tained by  Holland  against  Cox  are  satisfied.  Surely  to  a  suit  insti- 
tuted for  this  purpose,  Holland  and  Cox  are  not  only  proper  but  ne- 
cessary parties.  Had  they  been  omitted,  it  would  be  incumbent  on 
the  plaintiffs  to  account  for  the  omission,  by  showing  that  it  was  not 
in  their  power  to  make  them  parties.  Not  only  are  they  essential  to 
a  settiement  of  accounts  between  themselves,  but,  in  a  possible  state 
of  things,  a  decree  might  have  been  rendered  against  one  or  both  of 
them.  Neitiier  is  it  to  be  admitted  that  the  answer  of  Holland  is 
not  testimony  against  the  plaintif&.  He  is  the  party  against  whom 
the  fact,  that  the  judgments  were  discharged,  is  to  be  established,  and 
against  whom  it  is  to  operate.  This  fejct,  when  established,  it  is  true, 
affects  the  purchasers  also,  but  it  affects  them  consequentially,  and 
through  him.  It  affects  them  as  representing  him.  Consequently, 
when  the  fact  is  established  against  or  for  him,  it  binds  them. 

The  plaintiffs  themselves  call  upon  Holland  for  a  discovery.  They 
aver  that  the  judgments  were  discharged,  and  expressly  require  him 
to  answer  this  allegation.  They  cannot  now  be  allowed  to  say  that 
this  answer  is  no  testimony. 

The  situation  of  Cox  b  different.  Though  nominally  a  defend- 
ant, he  is  substantially  a  plaintiff.  Their  interest  is  his  interest ;  their 
object  is  his  object.  He,  as  well  as  the  plaintiffs,  endeavors  to  show 
that  the  judgments  were  satisfied.  He  is  not  to  be  consi- 
dered as  really  a  defendant,  nor  does  the  *  bill  charge  him  [  *  25  ] 
with  colluding  to  defraud  the  plaintiffs,  or  require  him  to 
answer  the  charge  of  contributing  to  the  imposition  alleged  to  have 
been  practiced  on  them.  It  is  not  in  the  power  of  the  plaintiffs,  in 
such  a  case,  to  avail  themselves  of  the  answer  of  a  party  who  is,  in 
reality,  though  not  in  form,  a  plaintiff. 

The  answer  of  the  defendant  Holland,  then,  where  it  is  responsive 
to  the  bill,  is  evidence  against  the  plaintiffs,  although  the  answer  of 
Cox  is  not  testimony  against  Holland. 

The  evidence  in  the  cause,  then,  is  the  answer  of  Holland,  the 
deposition  of  Vaughan,  and  the  various  exhibits  and  documents  of 
debt  which  are  found  in  the  record.  Does  this  testimony  support  the 
interlocutory  decree  which  was  rendered  in  May  term,  1805  ? 

That  decree  specifies  the  debits  and  credits  which  are  to  be  allow* 
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ed,  and  directs  a  statement  to  be  made  showing  how  the  aocomit 
will  stand,  allowing  the  specified  items. 
To  this  order  two  objections  may  be  made. 

1.  That  it  ought  to  have  been  more  general.     K  this  be  overmledy 

2.  That  its  principles  are  incorrect. 

Upon  the  first  objection  it  is  to  be  observed,  that  a  court  of  chan* 
eery  may,  with  perfect  propriety,  refer  an  account  generally,  and,  on 
the  return  of  the  report,  determine  such  questions  as  may  be  con- 
tested by  the  parties ;  or  it  may,  in  the  first  instance,  decide  any 
principle  which  the  evidence  in  the  cause  may  suggest,  or  all  the 
principles  on  which  the  account  is  to  be  taken.  The  propriety  of 
the  one  course  or  of  the  other  depends  on  the  nature  of  the  case. 
Where  items  are  numerous,  the  testimony  questionable,  the 
[  *  26  ]  accounts  complicated,  the  superior  *  advantage  of  a  general 
reference,  with  a  direction  to  state  specially  such  matters  as 
either  party  may  require,  or  the  auditors  may  deem  necessary,  will 
readily  be  perceived. 

Where  the  account  depends  on  particular  principles  which  are 
developed  in  the  cause,  the  convenience  of  establishing  those  princi- 
ples before  the  report  is  taken  will  also  be  acknowledged. 

The  discretion  of  the  judge  will  be  guided  by  the  circumstances 
of  the  case,  and  his  decree  ought  not  to  be  reversed  because  he  has 
pursued  the  one  course  or  the  other,  unless  it  shall  appear  either  that 
injustice  has  been  actually  done,  or  that  there  is  reason  to  apprehend 
it  has  been  done. 

In  this  case  it  might,  perhaps,  have  been  more  satisfactory,  had  the 
parties  been  permitted  to  lay  all  their  claims  and  all  their  objections 
before  auditors,  so  that  the  precise  points  of  difference  between  them, 
and  the  testimony  upon  those  points,  might  be  brought  in  a  single 
view  before  the  court. 

But  it  is  to  be  observed  that  two  orders  of  reference  had  before 
been  made,  on  neither  of  which  was  a  satisfactory  report  obtained. 
That  an  issue  had  been  directed,  which  had,  for  several  terms,  re- 
mained untried.  The  probability  is,  that  the  controversy  depended 
less  on  items  than  on  principles,  and  that  all  parties  were  desirous  of 
obtaining  firom  the  court  a  decision  of  those  principles  :  that  no 
debits  nor  credits  were  claimed  but  those  which  were  stated  in  the 
papers,  and  that  all  parties  wished  the  opinion  of  the  court  on  the 
effect  and  application  of  those  items.  Under  such  circumstances,  a 
judge  would  feel  much  difficulty  in  withholding  his  opinion. 

In  such  a  case  the  justice  of  the  cause  could  be  defeated  only  by 
the  exclusion  of  some  item  which  ought  to  be  admitted,  or  by  an 
erroneous  direction  with  respect  to  those  items  which  were  introduced 
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•  This  court  perceives  in  the  record  no  evidence  of  any  [  *  27  ] 
credit  to  which  the  defendant  Cox  might  be  entitled,  which 
is  not  comprehended  in  the  recapitulation  of  credits  allowed  him  in 
the  circuit  court,  and  they  are  the  more  inclined  to  believe  that  no 
such  omission  was  made,  as  the  fact  would  certainly  have  been  sug- 
gested by  the  counsel  for  the  plaintiffs,  and  the  circumstances  under 
which  they  claimed  the  item  disallowed  by  the  court,  would  have 
been  spread  upon  the  record.  It  is  true,  an  additional  credit  is  claim- 
ed in  the  assignment  of  errors ;  but  the  testimony  in  the  record  does 
not  support  this  claim. 

The  majority  of  the  court,  therefore,  is  of  opinion,  that  there  is  no 
error  in  the  interlocutory  decree,  unless  it  shall  appear  that  the  prin* 
ciples  it  establishes  are  incorrect. 

The  items  claimed  by  Holland,  and  allowed  by  the  court,  are  sup- 
ported by  documents,  the  obligation  of  which  has  not  been  disproved. 

There  is,  then,  no  question  on  the  merits  but  this.  Were  the  pay- 
ments properly  applied  by  the  court,  or  were  they  applicable  to  the 
judgments  ? 

The  principle,  that  a  debtor  may  control,  at  will,  the  application 
of  his  payments,  is  not  controverted.  Neither  is  it  denied  that,  on 
his  omitting  to  make  this  application,  the  power  devolves  on  the  cre- 
ditor. If  this  power  be  exercised  by  neither,  it  becomes  the  duty  of 
the  court ;  and,  in  its  performance,  a  sound  discretion  is  to  be  exercised* 

It  is  contended  by  the  plaintiffs,  that  if  the  payments  have  been 
applied  by  neither  the  creditor  nor  the  debtor,  they  ought  to  be 
applied  in  the  manner  most  advantageous  to  the  debtor,  because  it 
must  be  presumed  that  such  was  his  intention. 

The  correcti^ess  of  this  conclusion  cannot  be  conceded.  When  a 
debtor  fails  to  avail  himself  of  the  power  which  he  possesses, 
inconsequence  of  which  •that  power  devolves  on  the  credit-  [  *  28  ] 
or,  it  does  not  appear  unreasonable  to  suppose  that  he  is 
content  with  the  manner  in  which  the  creditor  will  exercise  it  K 
neither  party  avails  himself  of  his  power,  in  consequence  of  which 
it  devolves  on  the  court,  it  would  seem  reasonable  that  an  equitable 
application  should  be  made.  It  being  equitable  that  the  whole  debt 
should  be  paid,  it  cannot  be  inequitable  to  extinguish  first  those  debts 
for  which  the  security  is  most  precarious.  That  course  has  been  pur- 
sued in  the  present  case. 

But  it  is  contended,  that  bills  for  $20,000  were  received,  and  have 
been  applied  in  discharge  of  debts  which  became  due  two  months 
afterwards. 

M  the  receipt  given  for  these  bills  purported  to  receive  them  in 
payment,  this  objection  would  be  conclusive.   If  an  immediate  credit 
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was  to  be  given  for  them,  that  credit  must  be  given  on  a  debt  exist- 
ing at  the  time,  unless  this  legal  operation  of  the  credit  should  be 
changed  by  express  agreement  But  the  receipt  for  these  bills  does 
not  import  that  immediate  credit  was  to  be  given  for  them.  They 
are  to  be  credited  when  paid.  The  time  of  receiving  payment  on 
them  is  the  time  when  the  credit  was  to  be  given ;  and,  consequently, 
the  power  of  application,  which  the  creditor  possessed,  if  no  agree- 
ment to  the  contrary  existed,  was  then  to  be  exercised.  It  cannot  be 
doubted  that  he  might  have  credited  the  sums  so  received  to  any 
debt  actually  demandable  at  the  time  of  receiving  such  sum,  unless 
this  power  was  previously  abridged  by  the  debtor. 

It  is  contended  that  it  was  abridged ;  and  that  this  is  proved  by 
the  form  of  the  receipt  The  receipt  states,  that  the  bills,  when  paid, 
are  to  be  credited  on  account  of  the  demand  of  Holland  against  Cox, 
and  the  plaintiffs  insist  that  the  words  import  a  single  demand,  and 

one  existing  at  the  time  the  receipt  was  given. 
[  *  29  ]  This  court  is  not  of  that  opinion.  The  whole  *  debt  due 
from  one  man  to  the  other,  may  well  constitute  an  aggregate 
sum  not  improperly  designated  by  the  term  demand,  and  the  receipt 
may  very  fairly  be  understood  to  speak  of  the  demand  existing  when 
the  credit  should  be  given. 

K  the  principles  previously  stated  be  correct,  there  is  no  evidence 
in  the  cause  which  enables  this  court  to  say  that  there  was  not  due, 
on  the  judgments  obtained  by  Holland  against  Cox,  a  sum  more 
than  equal  to  the  value  of  the  lands  sold  under  execution.  If  so, 
the  plaintiffs  have  no  equity  against  the  purchasers  of  those  lands, 
whose  conduct  appears  to  have  been  perfectly  unexceptionable ;  and 
the  bill,  both  as  to  them  and  Holland,  was  properly  dismissed. 

It  is  the  opinion  of  the  majority  of  the  court,  that  there  is  no 
error  in  the  proceedings  of  the  circuit  court,  and  that  the  decree  be 
affirmed. 

6  P.  304. 
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Anti-neutral  conduct  forfeits  the  warranty  of  neutrality  of  the  vessel  in  a  policy. 

Without  such  a  warranty  an  attempt  to  enter  a  blockaded  port  does  not  put  an  end  to  Hkb 

policy. 
Under  a  policy  containing  a  warranty  of  neutrality  of  the  yessel,  **  proof  of  which,  to  bt 
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raqnired  in  the  United  States  only,"  a  foreign  sentence  of  condemnation  for  breaoh  of 

blockade,  is  not  conclusive  evidence  of  breach  of  that  warranty. 
Where  orders  had  been  given  to  the  blockading  force  not  to  captare  a  vessel,  nnless  preri- 

onsly  warned  not  to  enter,  the  master  is  not  bound  to  make  inquiries  elsewhere,  bat  may 

sail  for  the  port,  expecting  to  inquire  of  the  blockading  squadron,  if  there. 
Peparture  to  learn  whether  a  port,  not  of  destination,  is  blockaded,  is  a  deviation. 


Error  to  the  circuit  court  of  the  United  States  for  the  district  of 
Maryland,  in  an  action  of  covenant  on  two  policies  of  insur£ince. 
The  material  exceptions,  taken  to  the  rulings  of  the  circuit  court 
appear  in  the  opinion  of  the  court 

*  The  verdict  and  judgment  being  in  favor  of  the  plaintiff,  [  *  38  ] 
the  defendants  brought  their  writ  of  error. 

P.  B.  Key  and  Matfin^  for  the  plaintiffs. 

JBarpery  for  the  defendant. 

*  Marshall,  C.  J.,  delivered  the  following  opinion  of  the  [  *  42  ] 
court,  namely : 

This  cause  comes  on  upon  various  exceptions  to  opinions  delivered 
by  the  circuit  court  of  Maryland. 

The  first  exception,  having  been  taken  by  the  party  *who  [  *  43  ] 
prevailed  in  the  cause,  is  passed  over  without  consideration. 

The  second  and  third  exceptions  are  so  intimately  connected  with 
each  other,  that  they  can  scarcely  be  discussed  separately. 

This  action  was  brought  by  the  owners  of  the  cargo  of  The  Wil- 
liam &  Mary,  to  recover  from  the  Maryland  Insurance  Company  the 
amount  of  the  policy  insuring  the  cargo  of  that  vessel.  The  voyage 
insured  was  "  from  Baltimore  to  Laguira,  with  liberty  of  one  other 
neighboring  port,  and  at,  and  from  them,  or  either  of  them,  back  to 
Baltimore."  The  cargo  was  warranted  to  be  American  property, 
and  the  vessel  to  be  an  American  bottom,  ^'  proof  of  which  was 
agreed  to  be  required  in  the  United  States  only." 

Previous  to  the  sailing  of  The  William  &  Mary  from  Baltimore, 
the  blockade  of  Curra^oa  had  been  notified  to  the  President  of  the 
United  States,  by  the  British  government,  and  was  generally  known 
in  Baltimore.  The  vessel  arrived  at  Laguim,  from  which  place  she 
sailed  for  some  other  port,  was  captured  within  thirty  miles  of  the 
port  of  Amsterdam,  in  Curra^oa,  then  actually  blockaded,  and  was 
condemned  for  an  attempt  to  break  the  blockade. 

The  proof  whether  The  William  &  Mary  sailed  from  Laguira  for 
Corra^oa,  or  for  St  Thomas's  or  Porto  Rico,  is  not  positive ;  and  the 
evidence  respecting  the  information  which  she  sought,  or  might  haTB 
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received,  at  Laguira,  respecting  the  blockade  of  Curra^oa,  is  contra^ 
dictory.  On  the  part  of  the  plaintilBf  below,  evidence  was  given 
that,  at  Laguira,  information  of  this  fact  was  sought  and  could  not 
be  obtained.  On  the  part  of  the  underwriters,  evidence  was  given, 
that  no  inquiry  respecting  it  was  made  at  Laguira,  and  further, 
that  there  was  a  small  island  called  Bonaire,  between  Laguira 
and  Curra^oa,  not  much  out  of  the  track  from  the  former 
[  *  44  ]  place  •to  the  port  of  Amsterdam,  at  which  no  inquiry  re- 
specting the  blockade  of  Amsterdam  was  made. 

The  counsel  for  the  underwriters  prayed  the  court  to  instruct  the 
jury,  that  if  they  believed  these  facts,  the  plaintiff  could  not  recover. 

This  instruction  the  court  refused  to  give,  but  did  instruct  the 
jury  ^'  that  if  they  shall  be  satisfied,  in  this  case,  that  Captain  Henry 
Travers,  master  of  the  said  schooner,  sailed  from  Laguira  for  the 
port  of  Amsterdam,  in  the  island  of  Curra9oa,  with  intent  to  enter 
the  said  port,  if  not  actually  blockaded,  but,  if  blockaded,  not  to 
attempt  to  enter,  but  to  sail  for  the  island  of  St.  Thomas's,  and  if 
the  jury  should  be  also  satisfied,  from  the  said  evidence,  that  the  said 
Henry  Travers  did  not  attempt  to  enter  the  said  port,  but  was  cap- 
tured on  his  way  to  the  said  port,  at  the  distance  of  twenty-nine  or 
thirty  miles  therefrom,  the  court  are  of  opinion,  and  accordingly 
directed  the  jury,  that  such  conduct,  on  the  part  of  the  said  Henry 
Travers,  was  not  unlawful,  and  that,  notwithstanding  such  conduct, 
the  plaintiflf  can  maintain  the  present  action." 

This  opinion  and  direction  of  the  circuit  court  asserts  two  princi- 
ples of  law. 

1.  That  the  sentence  and  condemnation  of  a  foreign  court  of 
admiralty,  condemning  a  vessel  as  prize  for  attempting  to  enter  a 
blockaded  port,  is  not  conclusive  evidence  of  that  fact,  in  an  action 
on  this  policy. 

2.  That,  under  the  circumstances  of  the  case,  the  sailing  from 
Laguira,  and  the  passing  Bonaire,  without  making  any  inquiry,  at 
either  place,  respecting  the  blockade  of  Amsterdam,  were  not  such 
acts  of  culpable  negligence  as  to  discharge  the  underwriters. 

1.  Is  the  sentence  of  a  foreign  court  of  admiralty,  in  this  case, 

conclusive  evidence  of  the  fact  it  asserts  ? 
[  •  45  ]      *  This  depends  entirely  on  the  construction  given  to  the 

policy.  The  question  respecting  the  conclusiveness  of  a 
foreign  sentence  was,  some  time  past,  much  agitated  throughout  the 
United  States,  and  was  finally  decided,  in  this  court,  in  the  affirma- 
tive. Pending  this  controversy,  a  change  was  introduced  in  the  form 
of  the  policy,  at  several  offices,  by  inserting,  after  the  warranty,  that 
the  property  was  neutral,  the  words,  ^'  proof  of  which  to  be  required 
in  the  United  States  only." 
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By  the  underwriters  it  is  contended  that  these  words  go  to  the  pro- 
perty only,  and  not  to  the  conduct  of  the  vessel.  By  the  assured  it 
is  contended  that  they  apply  to  both. 

The  underwriters  insist  that  the  words  themselves  import  no  more 
than  that  proof  respecting  the  property  may  be  received  in  the  United 
States,  and  that  a  more  extended  construction  is  not  necessarily  to 
be  given  to  them  in  consequence  of  their  connection  with  the  war- 
ranty of  neutrality,  because  a  neutral  vessel  attempting  to  enter  a 
blockaded  port  would  thereby  discharge  the  underwriters,  although 
no  warranty  of  neutraUty  should  be  found  in  the  policy. 

There  is  much  force  in  this  argument,  and  if  the  question  shall 
ever  occur  on  such  a  policy,  it  will  deserve  serious  consideration. 
But  whatever  might  be  the  law  in  such  a  case,  the  majority  of  the 
court  is  of  opinion  that,  under  this  policy,  the  sentence  of  the  foreign 
court  of  admiralty  is  not  conclusive. 

The  contract  of  insurance  is  certainly  very  loosely  drawn,  and  a 
settled  construction,  different  from  the  natural  import  of  the  words, 
is  given,  by  the  commercial  world,  to  many  of  its  stipulations,  which 
construction  has  been  sanctioned  by  the  decisions  of  courts.  One 
of  these  is  on  the  warranty  that  the  vessel  is  neutral  property.  It  is 
not  improbable  that,  without  such  warranty,  the  attempt  of 
a  neutral  *  vessel  to  enter  a  blockaded  port  might  be  con-  [  *  46  J 
aidered  as  dischargiag  the  underwriters.  But  no  such  de- 
cision appears  ever  to  have  been  made ;  nor  is  the  principle  asserted, 
so  far  as  is  known  to  the  court,  in  any  of  the  numerous  treatises 
which  have  been  written  on  the  subject  On  the  contrary,  the  judg- 
ments rendered  in  favor  of  the  underwriters,  in  such  cases,  have  been 
uniformly  founded  on  the  breach  of  the  warranty  of  neutrality,  which, 
though  in  terms  extended  only  to  the  property,  has  been  carried,  by 
construction,  to  the  conduct  of  the  vessel.  It  is  universally  declared 
that  anti-neutral  conduct  forfeits  the  warranty  that  the  vessel  is  neutraL 

This  being  the  construction  put  by  the  parties,  and,  in  consequence 
thereof,  by  courts,  on  the  warranty  of  neutrality,  it  is  fair  to  consider 
the  reservation  of  the  right  of  giving  proof  in  the  United  States, 
which,  in  direct  terms,  refers  to  the  whole  warranty,  as  intended  by 
the  parties  to  be  co-extensive  with  the  warranty  itself ;  and,  as  the 
conduct  of  the  vessel  was,  in  legal  construction,  comprehended  in  the 
warranty  of  her  neutrality,  that  the  conduct  of  the  vessel  would,  in 
legal  construction,  be  comprehended  in  the  reservation  of  a  right  to 
make  proof  in  the  United  States. 

The  majority  of  the  court,  therefore,  is  of  opinion,  that  the  circuit 
court  did  not  err  in  submitting  the  testimony  respecting  the  conduct 
of  the  vessel,  in  this  case,  to  the  jury. 
VOL.  II.  27 
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2.  Are  the  underwriters  discharged  by  the  conduct  of  the  captain? 
This  question  is  susceptible  of  several  subdivisions. 

1.  Was  the  port  of  Amsterdam,  in  Curra^oa,  a  neighboring  port, 
within  the  policy  ? 

2.  Did  the  intention  to  pass  Amsterdam,  if  blockaded,  discharge 

the  underwriters  ? 
[  *  47  ]      *3.  Was  an  omission  to  inquire  at  Laguira  or  Bonaire, 
respecting  the  blockade  of  Amsterdam,  such  a  culpable 
negligence  as  to  discharge  the  underwriters  ? 

It  is  the  opinion  of  the  court  that  the  port  of  Amsterdam  was  a 
neighboring  port  within  the  policy.  The  distance  between  the  two- 
places  is  inconsiderable.  It  is  not  stipulated  that  the  neighboring 
port  shall  be  one  under  the  Spanish  government,  nor  is  it  to  be  im- 
plied from  the  nature  of  the  case.  Indeed,  the  common  usage  of 
Baltimore,  which  was  given  in  evidence,  for  vessels  sailing  with  car- 
goes assorted  for  the  Spanish  Msdn  to  and  from  Laguira  to  Cur- 
ra^oa,  if  refused  admittance  into  the  former  port,  would  be  conclu- 
sive on  this  point,  if,  in  other  respects,  it  could  be  doubtfuL 

Neither  was  the  intention  to  sail  for  some  other  port,  on  the  con- 
tingency of  finding  Amsterdam  blockaded,  a  deviation. 

It  is  admitted  that  the  voyage  from  Laguira  must  be  certain,  and 
that  only  a  certain  voyage  would  be  within  the  policy.  But  the 
opinion  of  the  circuit  court  was  founded  on  the  jury's  believing  that 
the  voyage  from  Laguira  was  for  Amsterdam,  a  voyage  which  the 
vessel  had  a  right  to  make,  and  that  the  intention  to  sail  to  another 
port,  should  Amsterdam  be  blockaded,  constituted  no  deviation  while 
on  the  voyage  to  Amsterdam. 

Certainly  an  intention,  not  executed,  will  not  deprive  the  insured 
of  the  benefit  of  his  contract  in  a  case  in  which  he  would  not  have 
been  deprived  of  it,  had  he  executed  his  intention.  Had  Captain 
Travers,  on  the  voyage  to  Amsterdam,  sustained  a  partial  loss,  and, 
after  entering  that  port,  determined  to  go  to  Porto  Bico,  or  St.  Tho- 
mas's, it  is  certain  that,  after  sailing  from  Amsterdam,  the  voyage 
would  have  been  no  longer  within  the  policy,  nor  would  the  under- 
writers have  been  answerable  for  a  subsequent  loss.  But  it 
[  •  48  ]  could  never  be  contended,  with  any  *  semblance  of  reason, 
that  this  discharged  them  from  the  loss  sustained  on  the 
voyage  to  Amsterdam. 

3.  The  omission  of  the  captain  to  make  any  inquiry  respecting 
the  blockade  of  Amsterdam,  at  Laguira,  or  to  call,  for  tihiat  puipoae, 
at  Bonaire,  comes  next  to  be  considered. 

The  notoriety  of  the  blockade  of  Curra^oa,  before  Captain  T]n^ 
vers  sailed  from  Baltimore,  must  affect  him,  especially  as  the  instroO" 
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tion  given  to  the  jury  is  not  made  dependent  on  their  believing  that 
he  had  no  actual  knowledge  of  the  fact.  It  seems  a  reasonable  duty, 
in  ordinary  cases,  to  make  inquiry  in  the  neighborhood,  if  informa- 
tion be  attainable,  respecting  the  continuance  of  a  blockade  known 
previously  to  exist. 

It  is  true,  that  upon  this  point,  contradictory  evidence  was  given ; 
but  the  opinion  of  the  court  is  predicated  on  the  jury's  believing  that 
Captain  Travers  made  no  inquiry  at  Ijaguira.  The  correctness  of 
tiiat  opinion,  therefore,  depends  on  its  having  been  the  duty  of  the 
captain  to  make  this  inquiry. 

In  an  ordinary  blockade,  this,  perhaps,  might  have  been  necessary; 
bnt  it  is  contended,  that  blockades  in  the  West  Indies  were  so  quali- 
fied by  the  British  Government,  as  to  have  dispensed  with  this  neces- 
sity. 

It  was  proved,  that  orders  had  been  given  by  that  government,  to 
its  cruisers  and  courts  of  vice-admiralty,  which  orders  were  commu- 
nicated to,  and  published  by,  the  government  of  the  United  States, 
^  Not  to  consider  blockades  as  existing,  unless  in  respect  to  particular 
ports  which  may  be  actually  invested,  and  then  not  to  capture  vessels 
bound  to  such  ports,  unless  they  shall  have  been  previously  warned 
not  to  enter  them." 

On  the  motives  for  this  order,  on  the  policy  which  *dic-  [  *  49  3 
tated  this  mitigation  of  the  general  rule,  so  far  as  respected 
blockades  in  the  West  Indies,  this  court  does  not  possess  informa- 
tion which  would  enable  it  to  make  any  decision,  but  it  appears 
essentially  to  vary  the  duty  of  the  masters  of  neutral  vessels  sailing 
towards  a  port  supposed  to  be  blockaded. 

The  words  of  the  order  are  not  satisfied  by  any  previous  notice 
which  the  vessel  may  have  obtained,  otherwise  than  by  her  being 
warned  of£  This  is  a  technical  term  which  is  well  understood.  It  is  not 
satisfied  by  notice  received  in  any  other  manner.  The  effect  of  this 
order  is,  that  a  vessel  cannot  be  placed  in  the  situation  of  one  having 
a  notice  of  the  blockade  until  she  is  warned  off.  It  gives  her  a  right 
to  inquire  of  the  blockading  squadron,  if  she  shall  not  previously  re- 
ceive this  warning  from  one  capable  of  giving  it,  and,  consequently, 
dispenses  with  her  making  that  inquiry  elsewhere.  While  this  order 
was  in  force,  a  neutral  vessel  might  lawfully  sail  for  a  blockaded  port, 
knowing  it  to  be  blockaded,  and  being  found  sailing  towards  such 
port,  would  not  constitute  an  attempt  to  break  the  blockade,  until  she 
should  be  warned  ofL 

There  is,  then,  no  error  in  the  opinions  to  which  the  second  and 
third  exceptions  are  taken. 

The  fourth  exception  is  taken  to  the  refusal  of  the  court  to  give  an 
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opinion  to  the  jury,  that,  under  the  circumstances  stated  by  the  de- 
fendants below,  l^e  port  of  Curra^oa  was  not  a  neighboring  port 
within  the  policy. 

The  merits  of  this  opinion  have  been  essentially  discussed  in  the 
view  taken  of  the  second  and  third  exceptions,  and  need  not  be  re- 
peated. The  port  of  Curraqoa  is  considered  as  a  port  within  the  po- 
licy, and,  consequently,  the  circuit  court  ought  not  to  have  given  the 

opinion  prayed  for  by  the  plaintiffs  in  error. 
[  *  50  ]       *  The  j&fth  exception  presents  the  extraordinary  case  of  an 
exception  to  an  opinion  in  favor  of  the  party  taking  it,  and, 
consequently,  need  not  be  examined. 

The  sixth  exception  presents  a  case  not  essentially  varying  from 
the  second  and  third,  and  will  therefore  be  passed  over  without  other 
observation  than  that  it  is  decided  in  the  opinion  on  those  excep- 
tions. 

The  seventh  exception  is  to  a  different  point.  The  counsel  for  the 
defendants  below  prayed  the  court  to  instruct  the  jury,  "that  if  they 
believed  the  said  Travers  sailed  from  Laguira  on  a  voyage  to  St. 
Thomas's,  or  Porto  Rico,  but  with  an  intention  to  proceed  a  small 
distance  out  of  the  way  to  see  if  Amsterdam  was  blockaded,  and  in 
case  it  was  not  blockaded,  then  to  enter  that  port,  and  did  so  proceed 
to  the  port  of  Amsterdam,  and  was  captured  as  aforesaid,  then  the 
defendants  are  not  answerable." 

This  opinion  the  court  refused  to  give,  and  proceeded  to  repeat  the 
instruction  to  which  the  second  and  third  exceptions  were  taken. 

K  St  Thomas's,  or  Porto  Rico,  were  not  neighboring  ports  within 
the  policy,  as  is  most  probably  the  fact,  then  the  voyage  from  Lagui- 
ra to  either  of  those  places  was  not  insured.  K  they  were  neighbor- 
ing ports,  so  that  a  voyage  to  either  of  them  was  within  the  policy, 
then  going  out  of  the  way  to  see  whether  Amsterdam  was  blockaded 
was  a  deviation,  and  of  consequence,  the  underwriters  are  equally 
discharged. 

The  only  doubt  ever  felt  on  this  point,  was,  whether  any  testimony 
had  been  offered  to  the  jury  to  establish  this  fact,  which  would  au- 
thorize counsel  to  request  the  opinion  of  the  court  respecting  the 
law.  On  examining  the  record,  it  appeeurs  that  such  testimony  was 
offered.  It  is  stated  that  the  defendants  below  offered  in  evidence, 
that  the  captain,  on  finding  he  could  not  be  permitted  to  dispose  of 
his  cargo  at  Laguira,  but  on  terms  which  amounted  to  a  to* 
[  'SI  ]  tal sacrifice  of  it,  "  determined  to  proceed  to  *  Porto  Rico, 
and,  as  Curra^oa  was  very  little  out  of  the  course,  to  ascer- 
tain whether  the  blockade  still  continued." 

This  evidence  might  be  disbelieved  by  the  jury,  but  the  defend* 
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ants  were  certamly  entitled  to  the  opinion  of  the  court  declaring  its 
legal  operation  if  believed. 

It  is  the  opinion  of  the  court,  that,  in  refusing  to  give  the  opinion 
prayed  in  the  seventh  exception,  the  circuit  court  erred,  for  which 
their  judgment  is  reversed,  and  the  cause  remanded  for  a  new  trial 

UH.861;  2B.  685. 


Young  v.  Grundy. 

6  c.  61. 

Ko  writ  of  error  or  appeal  lies  to  an  interlocutorj  decree  dissolving  an  injnnction. 

If  the  answer  neither  admits  nor  denies  the  allegations  of  the  bill,  they  must  be  proved  on 

the  final  hearing ;  but  upon  a  question  of  dissolution  of  an  injunction  they  are  to  be  taken 

tobe  tme. 

This  was  an  appeals  from  an  interlocutory  decree  of  the  circuit 
court  of  the  District  of  Columbia,  dissolving  an  injunction. 

E.  J.  LeCj  for  the  appellant. 

The  material  facts  of  the  bill  are  not  denied  nor  admitted  by  the 
answer ;  they  are,  therefore,  to  be  taken  as  true.  The  court  below 
must,  therefore,  have  proceeded  on  the  ground  that  the  original  equi- 
ty between  the  maker  and  payee  of  the  note  did  not  affect  the  in- 
dorsee. 

Marshall,  C.  J.  If  the  answer  neither  admits  nor  denies  the  alle- 
gations of  the  biU,  they  must  be  proved  upon  the  final  hearing.  Upon 
a  question  of  dissolution  of  an  injunction  they  are  to  be  taken  to  be 
true. 

But  the  court  has  no  doubt  upon  the  question. 

*No  appeal  or  writ  of  error  will  lie  to  an  interlocutory  [  ^62  ] 
decree  dissolving  an  injunction. 

Writ  of  error  dismissed^  with  costs. 

16  P.  162;  7  Wal.206. 

27* 
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Wilson,  Ez  parte. 

6  G.  52. 

* 

The  writ  of  habeas  corpus  ad  subjiciendum  does  not  lie  to  bring  up  a  person  confined  in  the 

prison  bounds  npon  a  oo.  sa.  issued  in  a  dvil  suit. 

Wilson  petitioned  the  court  for  a  writ  of  habeas  corpus^  and  a  cer- 
tiorari  to  bring  up  the  record  of  a  civil  cause  in  which  judgment  had 
been  rendered  against  him,  upon  which  a  co.  so.  had  issued,  by  which 
he  was  taken  and  was  now  in  confinement  within  the  prisons  bounds 
upon  a  prison-bounds  bond.  His  petition  stated  that  the  marshal  had 
demanded  of  the  creditor  the  daily  allowance  for  the  prisoner  agreea- 
bly to  the  act  of  congress,  concerning  insolvent  debtors  within  the 
District  of  Columbia,  (1  Stats,  at  Large,  265,)  which  the  creditor  had 
refused  to  pay,  in  consequence  of  which  the  marshal  had  no  longer 
any  authority  to  detain  him. 

The  marshal  refused  to  discharge  the  petitioner;  and  hiB  counsel, 
E.  X  Lee  J  now  moved  for  a  habeas  corpus. 

Marshall,  C.  J.,  after  consultation  with  the  other  judges, 

[  *  53  ]  stated  that  the  court  was  not  satisfied  *that  a  habeas  corpus 

is  the  proper  remedy,  in  a  case  of  airest  under  a  civil  process. 

Habeas  corpus  refused. 


Oneale  t;.  Thornton. 

6  G.  63. 

The  act  of  assembly  of  Maryland,  which  authorized  the  commissioners  of  the  city  of  Wash- 
ington to  resell  lots  for  default  of  payment  by  the  first  parchaser,  contemplates  a  single 
resale  only;  and  by  that  resale  the  power  giren  by  the  net  is  executed. 

By  selling  and  conveying  the  property  to  a  third  purchaser,  tiie  commissioners  precluded 
themselves  from  setting  up  the  second  sale,  and  the  second  purchaser,  by  making  this 
defence,  affirmed  the  title  of  the  third  purchaser. 

Error  to  the  circuit  court  for  the  District  of  Columbia.    The  mate* 
lial  facts  appear  in  the  opinion  of  the  court. 
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P.  B.  Key^  and  F.  8.  Key,  for  the  plaintifE 
Rodney^  and  JoneSj  for  the  defendant. 

*  Marshall,  C.  J.,  delivered  the  opinion  of  the  court,  as  [  *  66  ] 
follows : 

This  suit  was  instituted  on  a  promissory  note  given  by  the  plain- 
tifife  in-  error,  to  the  commissioners  of  the  city  of  Washington,  in 
payment  for  two  lots  originally  sold  to  Morns  and  Greenleaf,  and 
resold  to  the  plaintiff  in  consequence  of  the  failure  of  the  original 
purchasers  to  pay  the  purchase-money.  The  defendant  having  also 
failed  to  pay  the  purchase-money,  the  lots  were  again  resold  by  the 
superintendent,  who  succeeded  to  the  powers  of  the  commissioners, 
and  were  conveyed  to  the  assignee  of  the  third  purchaser.  Oneale, 
the  defendant  in  the  circuit  court,  contended  that,  by  this  subsequent 
sale  and  conveyance,  a  total  failure  of  the  consideration  for  which 
the  note  was  given  has  been  produced  by  the  act  of  the  creditor,  and 
that  he  is  consequently  discharged  from  paying  the  note.  This  point 
having  been  decided  against  him,  he  has  brought  a  writ  of  error  to 
the  judgment  of  the  circuit  court,  and  insists  here,  as  in  the  court 
below, 

1.  That  the  consideration  on  which  the  note  was  given  has  totally 
failed,  and  that  this  failure  is  produced  by  the  illegal  conduct  of  the 
agent  for  the  city. 

In  support  of  the  judgment  of  the  circuit  court  it  is  contended ; 

!•  That  the  act  of  the  legislature  for  the  State  of  Maryland,  under 
which  both  resales  purport  to  have  been  made,  authorizes  a 
third  sale  on  the  failure  •  of  the  purchaser  at  the  second  [  *  67  ] 
sale  to  discharge  his  note. 

2.  tf  this  be  otherwise,  that  such  subsequent  sale  could  not  affect 
the  right  of  Oneale,  whose  title  would  still  be  good. 

The  first  point  depends  on  the  second  section  of  the  act  entitled  a 
further  supplement  to  the  act  "  concerning  the  territory  of  Columbia, 
and  the  city  of  Washington." 

This  act  enables  the  commissioners  to  sell  at  public  vendue  any 
lots  sold  by  them  on  credit,  if  the  purchaser  shaU  fail  to  pay  the 
purchase-money  thirty  days  after  the  same  shall  become  due,  and  to 
^'  retain  in  their  hands  sufficient  of  the  money,  produced  by  such  new 
sale,  to  satisfy  all  principal  and  interest  due  by  the  first  contract, 
together  with  the  expenses,  &c.,  and  the  original  purchaser,  or  his 
assigns,  shall  be  entitled  to  receive  from  the  said  commissioners,  at 
fheir  treasury,  on  demand,  the  balance  of  the  money  which  may  have 
been  actually  received  by  them,  or  under  their  order,  on  the  second 
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Bale,  and  all  lots,  so  sold,  shall  be  freed  and  acquitted  of  all  claim 
legal  and  equitable,  of  the  first  purchaser,  his  heirs  and  assigns." 

It  has  been  argued,  that  the  terms  of  this  section  allow  a  resale  so 
long  as  the  purchaser  shall  fail  to  pay  the  purchase-money,  and  that 
every  purchaser,  so  failing,  remains  liable  for  his  note,  notwithstand- 
ing such  resale. 

But  this  court  is  of  opinion,  that  a  single  resale  only  is  contem- 
plated by  the  legislature,  and  that  by  such  resale,  the  power  given 
by  the  act  is  executed. 

The  proposition,  that  a  power  to  resell,  if  not  restricted  by  the 
terms  in  which  it  is  granted,  implies  a  gift  of  all  the  power  possessed 
at  the  original  sale,  will  not  be  denied ;  but  the  court  is  of  opinion, 
that  in  this  case,  the  power  of  reselling  is  restricted  by  the 
[  •GS  ]  •words  which  confer  it.  These  words  are  such  as,  in  their 
literal  meaning,  apply  exclusively  to  a  first  and  second  sale. 
The  words,  "first  contract,"  "original  purchaser,"  and  "first  pur- 
chaser," designate,  as  expressly  and  exclusively  as  any  words  our 
language  furnishes,  the  first  sale  made  of  the  property,  and  the  pur- 
chaser at  that  sale,  and  no  other.  It  is  true,  that  the  natural  import 
of  words  may  be  affected  by  the  context,  and  that  where  other  parts 
of  the  statute  demonstrate  an  intent  different  firom  that  which  the 
words  of  a  particular  section  of  themselves  would  import,  such  mani- 
fest intent  may  be  admitted  to  give  to  the  words  employed  a  less 
obvious  meaning.     But,  in  this  statute,  no  such  intent  appears. 

Men  use  a  language  calculated  to  express  the  idea  they  mean  to 
convey.  If  the  legislature  had  contemplated  various  and  successive 
sales,  so  that  any  intermediate  contract  or  purchaser  was  within  the 
view  of  the  lawmaker,  and  intended  to  be  affected  by  the  power  of 
resale  given  to  the  commissioners,  the  words  employed  would  have 
been  essentially  different  from  those  actually  used.  We  should  cer- 
tainly have  found  words  in  the  act  applicable  to  the  case  of  such 
intermediate  contract.  But  we  find  no  such  terms ;  and  the  want 
of  them  might,  in  the  event  of  different  sales,  for  different  prices,  pro- 
duce difiiculties  scarcely  to  be  surmounted.  No  man,  intending  to 
draw  a  law  for  the  purpose  of  giving  the  commissioners  a  continuing 
power  to  resell  as  often  as  default  in  payment  should  be  made  by 
the  purchaser,  could  express  that  intention  in  the  language  of  this 
act. 

It  has  been  argued,  by  the  defendants  in  error,  that  every  subse* 
quent  default  would  produce  the  same  necessity  for  reselling  again, 
that  was  produced  by  the  default  of  the  original  purchaser,  and  that 
therefore  the  legislature,  if  their  words  will  permit  it,  ought  to  be 
considered  as  having  given  the  same  remedy. 
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•The  influence  readily  conceded  to  this  argnment  in  [  •GO  J 
general  cases,  is  much  impaired,  if  not  entirely  destroyed, 
by  the  particular  circumstances  attending  this  law. 

A  contract  for  6,000  lots  was  concluded  on  the  day  that  this  act 
passed,  immediately  after  its  passage.  In  this  large  contract  was 
merged  a  former  contract  for  3,000  lots  made  with  one  of  the  pur- 
chasers in  this  second  contract  It  is  impossible  to  reflect  on  this 
fact  without  being  persuaded  that  the  law  was  agreed  upon  by  the 
parties  to  this  contract,  and  was  specially  adapted  to  it.  The  im- 
mensity of  the  property  disposed  of  by  this  sale,  furnished  motives 
for  legislative  aid  by  giving  a  speedy  remedy  to  the  commissioners 
which  might  not  exist  on  the  resale  of  particular  lots  occasioned  by 
any  partial  default  in  the  purchasers.  In  consideration  of  the  mag- 
nitude of  the  contract,  the  lots  would,  according  to  the  ordinary 
course  of  human  afiairs,  rate  lower  than  in  cases  of  a  few  sold  to 
individuals.  Consequently  it  could  never  enter  the  mind  of  the  com- 
missioners, or  of  the  legislature,  that  one  of  these  lots  resold  would 
not  command  a  much  higher  price  than  the  estimate  made  of  it  in 
the  original  contract.  We  therefore  find  no  provision  made,  in  the 
law,  for  the  event  of  a  lot's  selling  for  a  less  sum,  when  resold,  than 
was  originally  given  for  it  This  furnishes  additional  inducements 
to  the  opinion,  that  the  legislature  considered  itself  as  having  done 
as  much  as  the  State  or  the  city  required,  by  giving  this  summary 
remedy  for  the  default  of  the  first  purchaser,  and  leaving  the  parties 
afterwards  to  the  ordinary  course  of  law. 

It  is,  then,  the  opinion  of  the  court,  that  the  act  of  assembly,  under 
which  the  superintendent  has  acted,  did  not  authorize  the  resale  to 
Boss  of  the  lots  which  had  been  previously  resold  to  Oneale. 

It  remains,  then,  to  inquire  whether  this  sale  and  conveyance  so 
affects  the  title  of  Oneale,  as  to  produce  a  failure  of  the  consideration 
on  which  the  note  was  given. 

•  In  this  case,  the  impropriety,  which  has  occurred  in  con-  [  *  70  J 
sequence  of  an  agent's  misconstruing  his  powers,  is  a  fact 
dehors  the  titie  papers :  it  is  not  apparent  on  the  face  of  the  convey- 
ances. They  purport  to  pass  a  titie  which  is  entirely  unexception- 
able. How  far  such  a  conveyance  may  be  valid  in  law,  or  how  far 
it  may  be  affected  in  equity  by  actual  or  implied  notice  to  such  sub* 
sequent  purchaser,  this  court  vdll  not  now  decide. 

The  city,  by  reselling  the  property,  and  conveying  it  to  the  pur- 
chaser, (an  act  to  be  justified  by  no  state  of  things  bat  the  nullity  of 
the  previous  sale,)  has  not  left  itself  at  liberty  to  maintain  the  con* 
tinning  obligation  of  that  sale ;  and  the  plaintiff,  by  betting  up  this 
defence,  has  affirmed  the  title  of  the  last  purchaser. 
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This  court  is  of  opinion,  that  the  city  has  disabled  itself  from  com* 
plying  with  its  contract,  and  that,  on  tiie  testimony  in  the  canse,  the 
plaintiff  below  ought  not  to  have  recovered. 

Judgment  reversed. 


[  *  71  ]    *  S^iNG  t;.  The  Delaware  iNsxntANOE  Company. 

6  C.  71. 

If  a  Toyage  is  abandoned  by  reason  of  fear  of  seizore  founded  on  fklse  information,  no  real 

caose  for  seizure  existing,  underwriters  on  freight  are  not  liable. 
Whether  a  certain  state  of  facts,  justifies  the  master  in  breaking  np  a  Toyage,  and  if  so, 

whether  the  cause  is  a  peril  within  the  policy,  are  questions  of  law. 

Error  to  the  circuit  court  of  the  United  States  for  the  district  of 
Pennsylvania,  in  an  action  of  covenant  upon  a  policy  of  insurance 
upon  the  freight  of  The  Venus,  from  Philadelphia,  to  the  Isle  of 
Fmnce.     The  material  facts  appear  in  the  opinion  of  the  court 

Harper  and  IngersoU^  jr.^  for  the  plaintiff 

Bi$Mep  and  Hopkinson^  for  the  defendant. 

[  *  78  ]      *  Marshall,  C.  J.,  delivered  the  opinion  of  the  court,  as 
follows : 
This  suit  was  instituted  on  a  policy  insuring  the  freight  of  The 
Venus,  from  Philadelphia  to  the  Isle  of  France.  •  The  vessel  sailed 
early  in  December,  1807,  before  the  British  orders  in  council,  of  the 
preceding  November,  were  known  in  the  United  States.     On  the 
afternoon  of  the  16th  of  January,  1808,  while  prosecuting  her  voy- 
age, she  met  the  British  ship  of  war  Wanderer,  by  whom  she  was 
arrested  and  detained  until  the  morning  of  the  18th,  when  she  was 
restored  to  the  captain,  her  papers  being  first  indorsed  with  these 
words,  "  Ship  Venus  warned  off  the  18th  of  January,  1808, 
[  •  79  ]  by  H.  M.  S.  Wanderer,  from  proceeding  •to  any  port  in 
possession  of  his  majesty's  enemies." 

Edward  Medley,  second  lieutenant. 
The  captain  was  verbally  informed  by  an  officer  of  The  Wanderer, 
that  the  Me  of  France  was  blockaded,  and  that  The  Venus  would 
be  a  good  prize  if  she  proceeded  thither. 

The  captain  returned  to  Philadelphia,  where  he  was  disabled  from 
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prosecuting  his  voyage  by  the  embargo.  Considering  the  voyage  aa 
broken  up,  by  the  arrest  and  detention  of  his  vessel  by  The  Wanderer^ 
he  on  that  account  abandoned  to  the  underwriters. 

The  principal  question  arising  on  this  case  is,  was  the  captain  of 
The  Venus  justified  in  returning  to  Philadelphia,  after  having  pro« 
ceeded  about  one  thousand  miles  on  his  voyage,  either  by  the  in- 
dorsement on  his  papers,  or  the  verbal  information  given  by  €m  officer 
of  The  Wanderer  ? 

A  point  preliminary  to  the  examination  of  this  question  on  its 
merits  has  been  made  by  the  plaintiff  in  error. 

The  jury  have  found,  that  ''  by  the  interruption,  detainment,  and 
warning  off  of  the  British  force,  the  voyage  of  the  said  ship  Venus 
was  broken  up." 

After  stating  the  verbal  information  given  by  the  British  officer 
respecting  the  blockade  of  the  Isle  of  France,  is  this  further  finding : 
^  We  find,  in  consequence  thereof,  that  the  said  Elisha  King  was 
fully  justified  in  returning  to  the  port  of  Philadelphia." 

These  findings,  it  is  urged,  conclude  the  court,  and  render  this 
special  verdict  equivalent  to  a  general  one. 

But  this  court  is  not  of  that  opinion.     It  has  been  truly  said,  that 
finding  the  breaking  up  of  the  voyage  finds  nothing.     The  question 
recurs,  was  the  voyage  broken  up  by  one  of  the  perils  in- 
sured against,  or  by  *the  fault  of  the  captain  ?     The  answer  [  *  80  ] 
to  this  question  determines  the  liability  of  the  underwriters. 

It  has  been  also  truly  said  that  the  question  of  justi^cation  is  a 
question  of  law,  not  of  fact.  If ,  as  in  this  case,  the  jury  find  the 
fact  specially,  and  draw  the  legal  conclusion  that  the  fact  amounts  to 
a  justification,  the  court  is  not  bound  by  that  conclusion. 

The  case,  then,  is  open  to  examination  on  its  real  merits,  unaf- 
fected by  the  particular  findings  which  have  been  noticed. 

In  proceeding  to  inquire  whether  the  circumstances  which  actually 
occurred,  justified  the  captain  of  The  Venus  in  returning  to  Philadel- 
phia, it  becomes  important  to  aseertain  the  real  hazard  of  prosecuting 
his  voyage.  This  essentially  depends  on  the  construction  of  the 
British  orders  of  council  issued  in  November,  1807.  By  the  plain- 
tiff in  error  it  is  insisted,  that  these  orders  extend  to  the  direct 
trade  between  a  neutral  port  and  the  colony  of  an  enemy.  In  sup- 
port of  this  construction,  a  very  acute  and  elaborate  criticism  has 
been  bestowed  on  those  orders,  which  appears  to  the  court  merely  to 
fimiish  additional  proof  of  the  imperfection  of  all  human  language. 
The  intent  of  the  orders  to  exclude  from  their  operation  this  direct 
trade,  an  intent  alike  manifested  by  the  context,  and  by  the  particu- 
hnr  words  forming  the  exception,  the  universal  understanding  of  both 
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countries,  which  has  been,  on  more  than  one  occasion,  publicly  and 
officially  expressed,  are  too  conclusive  on  this  point  to  render  it 
necessary  that  the  court  should  proceed  to  review  that  analysis  of 
this  document  which  has  been  so  well  made  at  the  bar. 

According  to  the  construction  contended  for  by  the  plaintiffs  in 
error,  an  exception  professedly  made  to  mitigate  the  rigor  of  the 
general  rule^  ^  and  still  to  allow  to  neutrals  the  opportunity  of  fur- 
nishing themselves  with  colonial  produce  for  their  own  consump- 
tioa  and  supply,"  would  be  more  rigorous  than  the  rule 
[  •  81  J  itself,  and  would  interdict  that  trade  by  which  •they  were 
to  be  supplied  with  this  produce  for  their  own  use,  with  as 
jealous  circumspection  as  the  trade  professedly  prohibited  by  the 
general  rule. 

It  is,  then,  the  clear  and  unanimous  opinion  of  the  court,  that  the 
words  ^^  shall  have,"  which  are  used  in  the  exception,  relate  as  well 
to  the  time  of  capture,  as  to  the  time  of  issuing  the  orders,  and  that 
a  direct  voyage  from  the  United  States  to  a  colony  of  France,  was 
not  prohibited. 

It  being  found  that  the  Isle  of  France  was  not  actually  blockaded, 
and  the  orders  not  prohibiting  the  voyage,  it  remains  to  inquire 
whether  the  apprehension  excited  by  the  warning,  or  by  the  verbal 
communication  of  a  British  officer,  justified  the  return  of  The  Venus 
to  Philadelphieu 

It  has  been  very  truly  observed  that,  in  this  case.  The  Venus  was 
not  physically  incapacitated  from  prosecuting  her  voyage. 

With  equal  truth  has  it  been  observed,  that  there  was  no  legal 
impediment  to  her  proceeding,  because  the  voyage  was  not  prohibited 
by  the  orders  of  November,  1807 ;  and,  consequentiy,  the  indorse- 
ment on  her  papers  would  not  have  increased  the  danger. 

There  did  not,  then,  at  the  time  the  voyage  was  abandoned,  exist, 
either  in  fact,  or  in  law,  the  restraint  or  detention,  against  which 
the  underwriters  insured.    From  fear,  founded  on  misrepresentation, 
the  voyage  was  broken  up,  and  the  vessel  returned  to  her  port  of 
departure. 

Whether  this  might  be  justified  under  any  circumstances  it  is  un- 
'  necessary  to  determine.    But  the  court  is  of  opinion  that  the  circum- 
stances of  this  case  did  not  justify  it.    The  Venus  might  have  pro- 
ceeded, and  ought  to  have  proceeded,  until  she  could  obtain  further 
information.     It  would  be  dangerous  in  the  extreme  if  any 
[  *  83  ]  false  intelligence  received  on  a  voyage  *  might  justify  a  cap- 
tain in  acting  as  if  that  intelligence  were  true. 

The  case  of  Blackenhageu  v.  The  London  Assurance  Companyi 
I  Camp.  4d4|  has  a  strong  bearing  on  this  case,  and  though  that  was 
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a  decision  at  nisiprius,  it  is  entitled  to  all  the  respect  which  is  due 
to  the  court  of  common  pleas.  After  the  same  opinion  had  been 
successively  given  by  Lord  EUenborough,  and  by  Sir  James  Mans- 
field, it  was  affirmed  by  the  whole  court,  and  the  jury  having  found 
against  the  opinion  of  the  judge,  a  new  trial  was  granted. 

The  court  gives  no  opinion  on  the  question  how  far  the  undCT- 
wiiters  would  have  been  liable,  had  the  orders  of  council  prohibited 
the  trade  to  the  Isle  of  France,  This  decision  is  not  intended  iu 
any  manner  to  affect  that  question. 

Judgment  affirmed^  mth  cofiU 


Lewis  v.  Habwood. 

6  C.  82. 

A  bond  in  an  action  upon  which  it  would  be  necessary  to  assign  breaches,  and  call  in  a  juy 
to  assess  damages,  is  not  assignable,  nnder  the  statute  of  Virginia. 

Error  to  the  circuit  court  of  the  United  States  for  the  district  of 
Virginia.     The  material  facts  are  stated  in  the  opinion  of  the  court 

Terrell^  and  Swamij  for  the  plaintiff. 

•  Livingston,  J.,  delivered  the  opinion  of  the  court,  as  fol-  [  *  83  ] 
lows: 

On  the  3d  day  of  February,  1784,  the  *  plaintiff  executed  [  *  84  ] 
his  bond  to  William  Whetcroft,  in  the  penal  sum  of  6,000Z. 
to  which  there  is  a  condition  in  the  following  words :  "  The  con- 
dition of  the  above  obligation  is  such,  that  if  the  said  John  Lewis 
shall  well  and  truly  pay  to  the  said  William  Whetcroft  the  full  sum 
of  3,000/L,  current  money  of  Virginia,  on  or  before  the  first  day  of 
January,  1785,  then  this  obligation  to  be  void.  Provided,  and  it  is 
to  be  understood,  that  in  case  the  said  Lewis,  on  application  by  the 
said  Whetcroft  to  him,  in  the  town  of  Fredericksburg,  on  or  after 
the  said  first  day  of  January,  shall  pay  unto  the  said  William,  or  his 
attorney,  the  sum  of  3,000^  in  officers'  certificates  issued  under  an 
act  of  assembly  passed  November,  1781,  for  pay  or  arrearages  of  pay 
and  depreciation,  or  shall  well  and  truly  pay  the  interest  of  six  per 
oenl  firom  the  date  hereof,  on  the  said  certificates,  if  not  paid,  and 
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shall  moreover  annually  and  panctually  pay  the  said  six  per  cent, 
when  applied  to  as  before  mentioned,  in  doing  of  which  the  condition 
of  this  bond  is  dischargeable  by  payment  of  the  said  3,000^  officers' 
certificates ;  otherwise  the  bond  shall  have  its  fuU  force  and  effect.*' 

This  bond  was  assigned  to  the  defendant  on  the  3d  of  August, 
1790,  and  an  action  at  law  was  brought  on  in  the  name  of  the  as- 
signee in  the  circuit  court  of  the  United  States  for  the  district  of 
Virginia,  when  judgment  was  rendered  for  the  defendant. 

On  this  judgment  a  writ  of  error  has  been  sued  out,  and  the  plain- 
tiff alleges  that  the  same  should  be  reversed,  because  the  bond  on 
which  this  action  is  brought  is  not  assignable  under  the  laws  of  Vir- 
ginia, so  as  to  enable  the  assignee  to  prosecute  at  law  in  his  own 
name.  Other  causes  of  error  have  been  assigned,  but  the  opinion 
of  the  cQurt  being  with  the  plaintiff  on  the  first  point,  it  will  not  be 
necessary  to  take  any  notice  of  the  objections  which  have  been  made 

to  the  pleadings,  or  to  the  imperfect  finding  of  the  jury. 
[  *  85  ]  •A  bond  not  being  assignable  at  common  law,  the  pre- 
sent question  must  turn  altogether  on  the  statutes  of  Virginia. 
It  seems  to  have  been  for  a  long  time  doubted,  after  passing  the  act 
of  1748,  c.  27,  whether  any  but  bonds  conditioned  to  pay  money  or 
tobacco  were  assignable.  That  question  was,  however,  at  last  settled 
by  the  court  of  appeals,  in  the  case  of  Henderson  v.  Hepburn,  in 
which  it  was  decided,  that  a  bond  with  a  collateral  condition  was 
not,  within  the  meaning  of  this  act,  assignable.  With  this  decision 
the  court  not  only  feels  no  inclination  to  interfere,  but  thinks  it  a  fair 
and  just  exposition  of  the  acts  which  had  then  been  passed  on  this 
subject  The  bonds  intended  by  the  legislature  were  most  clearly 
such  as  were  to  become  void  on  the  payment  of  a  sum  certain,  and 
where  no  intervention  or  assessment  of  a  jury  was  necessary.  Bonds 
which  require  particular  breaches  to  be  assigned,  damages  on  which 
were  to  be  estimated  or  liquidated  by  a  jury,  do  not  appear  to  have 
been  contemplated. 

It  being  then  settled  that  bonds  with  collateral  conditions  were  not 
assignable  under  the  laws  in  force  at  the  time  of  the  making  of  this 
assignment,  it  only  remains  to  ascertain  the  true  character  of  the 
condition  of  the  bond  on  which  this  action  is  brought. 

Although  by  payment  of  3,000/.,  on  or  before  a  certain  day,  the 
obligor  might  have  discharged  himself  firom  the  penalty,  it  was  part 
of  the  condition  that,  on  the  application  of  the  obligee,  by  a  certain 
day,  a  payment  in  certain  certificates,  which  were  not  money,  might 
be  substituted.  This  created  an  alternative  by  which  the  penalty 
might  be  discharged  either  by  money  or  officers'  certificates ;  and 
although  the  consent  of  both  parties  might  be  necessary  to  a  pay- 
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ment  in  the  latter  way,  still,  as  it  made  part  of  the  written  con- 
tract, the  court  cannot  but  perceive  that,  on  a  certain  contingency,  it 
was  to  be  considered  sis  a  bond  on  which  it  might,  as  it  did,  become 
necessary  to  assign  breaches  and  call  in  a  jury  to  assess 
damages.  If  we  look  at  the  record,  we  shall  find  the  *  par-  [  *  86  ] 
ties,  their  counsel  and  the  jury  treating  it  as  a  bond  of  this 
description. 

It  is  the  opinion,  therefore,  of  the  court,  that  this  bond  was  not 
assignable  under  the  laws  of  Virginia,  and  that  the  judgment  of  the 
circuit  court  for  the  district  of  Virginia  must  be  reversed,  and  judg- 
ment on  the  verdict  be  arrested. 


BiDDLB   AND    COMPANT   V.    MaNDBVILLB   and  jAliBSSON. 

6  C.  86. 

The  court  below,  upon  a  mandate  on  rerenal  of  its  judgment,  may  award  execution  tar 

the  costs  of  the  appellant  in  that  court 

A  MANDATE  had  been  issued  upon  the  reversal  of  a  decree  in  thiB 
case  at  the  last  term,  in  which,  '<  this  court,  proceeding  to  give  such 
decree  as  the  said  circuit  court  ought  to  have  given,  doth  decree  and 
order,  that  the  defendants  pay  to  the  plaintiffs  the  sum  of  $1,500, 
that  being  the  amount  of  the  note  in  the  bill  mentioned,  together 
with  interest  thereon  from  the  time  the  same  became  due,  you  are 
hereby  commanded,  that  such  execution  and  proceedings  be  had  on 
the  said  decree  of  the  said  supreme  court,  as,  according  to  equity  and 
justice,  and  the  laws  of  the  United  States,  ought  to  be  had,  the  said 
writ  of  error  notwitiistanding." 

Nothing  having  been  said  respecting  the  costs,  the  court  below  had 
not  issued  execution  for  the  costs  of  the  appellant. 

E.  T.  Lee  moved  the  court  for  a  further  mandate  to  the  court 
below,  to  award  the  costs  of  that  court 

Marshall,  C.  J.  The  court  below  is  always  competent  to  award 
costs  in. a  chancery  suit  in  that  court,  and,  in  case  of  a  mandate, may 
issue  execution  therefor. 

2  P.  831. 
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[  •  87  ]  •  Flbtoher  v.  Peck. 

6  C.  87. 

An  averment  in  a  declaratioDf  that  the  legislatare  had  no  aathoritj  to  convey,  Ib  not  an- 
swered by  a  plea  that  the  governor  had  authority  to  convey. 
It  is  not  necessary  that  a  breach  should  be  assigned  in  the  very  words  of  a  covenant ;  it  is 

■nffident  if  a  sabstantial  breach  is  unequivocally  shown. 
By  consent,  pleadings  were  amended  in  this  oonrt,  and  the  canse  again  heard,  oa  the 

amended  pleadings. 
Before  a  law  can  be  pronounced  unconstitutional,  its  incompatibility  with  the  constitution 

must  be  clear. 
By  the  constitution  of  Qeoigia,  of  1789,  the  legislature  had  power  to  dispose  of  the  unap- 
propriated lands  within  its  limits. 
If  a  court  of  law  can,  in  any  case,  inquire  into  the  motives  of  members  of  the  legislature 

for  voting  for  a  law,  it  can  not  do  so  collaterally,  in  a  suit  between  individuals,  to  which 

the  State  is  not  a  party. 
If  a  legislature  make  a  grant  of  lands  in  fee  simple,  a  subsequent  legislature  can  not  take 

away  the  title  of  a  bond  fide.  purcJiaser  for  a  valuable  consideration  from  the  first  grantee  | 

upon  the  ground  that  the  grant  to  the  latter  was  fraudulent. 
When  a  law  is  a  contract,  a  repeal  of  that  law  can  not  take  away  rights  vested  under  that 

contract. 
A  grant,  made  in  pursuance  of  a  contract,  is  an  executed  contract,  and  its  obligations  can 

not  be  impaired  by  a  law  of  a  State. 
A  grant  implies  a  contract  by  the  grantor,  not  to  reassert  the  title  granted. 
Contracts  made  by  a  State,  are  within  the  Constitution  of  the  United  States. 
The  lands  in  question,  in  this  case,  did  belong  to  the  State  of  Georgia,  and  not  to  Carolina, 

or  the  United  States. 
An  unextinguished  Indian  title  to  these  land^  was  not  absolutely  inconsistent  with  a  seizin 

in  fee  by  the  State. 

Error  to  the  circuit  court  of  the  United  States  for  the  district  of 

McLssachusetts,  in  an  action  of  covenant  brought  by  Fletcher  against 

Peck. 

The  substance  of  the  original  pleadings,  on  which  the  first  opinion 

was  given,  and  of  the  amended  pleadings,  and  the  special  verdicti 

on  which  the  second  opinion  was  given,  are  stated  in  those  opi- 
nions. 

[  •  114  ]      •  The  plaintiff  sued  out  his  writ  of  error,  and  the  case  was 
twice  argued,  first  by  Martin^  for  the  plaintiff  in  error,  and 

[  *  115  ]  by  J^  Q.  Adams^  and  R.  O,  Harper^  for  the  *  defendant,  at 
February  term,  1809,  and  again  at  this  term  by  Ma^rHn^  for 

the  plaintiff,  and  by  Harper  and  Storpy  for  the  defendant. 

[  •  125  ]      •  March  11, 1809.     Marshall,  C.  J.,  delivered  the  opinion 
of  the  court  upon  the  pleadings,  as  follows : 
In  this  cause  there  are  demurrers  to  three  pleas  filed  in  the  circuit 
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oonrt,  and  a  special  verdict  found  on  an  issue  joined  on  the  4th  plea. 
The  pleas  were  all  sustained,  and  judgment  was  rendered  for  the 
defendant. 

To  support  this  judgment,  this  court  must  concur  in  overruling  all 
the  demurrers ;  for,  if  the  plea  to  any  one  of  the  counts  be  bad,  the 
plaintiiF  below  is  entitled  to  damages  on  that  count. 

The  covenant,  on  which  the  breach  in  the  first  count  is  assigned, 
is  in  these  words :  ''  that  the  legislature  of  the  said  State,  (Greorgia,) 
at  the  time  of  the  passing  of  the  act  of  sale  aforesaid,  had  good  right 
to  sell  and  dispose  of  the  same,  in  manner  pointed  out  by  the  said 
act'' 

The  breach  of  this  covenant  is  assigned  in  these  words :  '^  now  the 
said  Fletcher  saith  that,  at  the  time  when  the  said  act  of  the  legisla* 
ture  of  Georgia,  entitled  an  act,  &c.,  was  passed,  the  said  legislature 
had  no  authority  to  seU  and  dispose  of  the  tenements  aforesaid,  or  of 
any  part  thereof,  in  the  manner  pointed  out  in  the  said  act." 

•  The  plea  sets  forth  the  constitution  of  the  State  of  [  *  126  ] 
Gteorgia,  and  avers  that  the  lands  lay  within  that  State.  It 
then  sets  forth  the  act  of  the  legislature,  and  avers  that  the  lands, 
described  in  the  declaration,  are  included  within  those  to  be  sold  by 
the  said  act ;  and  that  the  governor  was  legally  empowered  to  sell 
and  convey  the  premises. 

To  this  plea  the  plaintiff  demurred ;  and  the  defendant  joined  in 
the  demurrer. 

If  it  be  admitted  that  sufficient  matter  is  shown,  in  this  plea,  to 
have  justified  the  defendant  in  denying  the  breach  alleged  in  the 
count,  it  must  also  be  admitted  that  he  has  not  denied  it  The 
breach  alleged  is,  that  the  legislature  had  not  authority  to  sell.  The 
bar  set  up  is,  that  the  governor  had  authority  to  convey.  Certainly 
an  allegation,  that  the  principal  has  no  right  to  give  a  power,  is  not 
denied  by  alleging  that  he  has  given  a  proper  power  to  the  agent. 

It  is  argued  that  the  plea  shows,  although  it  does  not,  in  terms, 
aver,  that  the  legislature  had  authority  to  convey.  The  court  does 
not  mean  to  controvert  this  position,  but  its  admission  would  not 
help  the  case.  The  matter  set  forth  in  the  plea,  as  matter  of  induce- 
ment, may  be  argumentatively  good,  may  warrant  an  averment  which 
negatives  the  averment  in  the  declaration,  but  does  not  itself  consti- 
tute that  negative. 

Had  the  plaintiff  tendered  an  issue  in  fact  upon  this  plea,  that  the 
governor  was  legally  empowered  to  sell  and  convey  the  premises,  it 
would  have  been  a  departure  firom  his  declaration  ;  for  the  count  to 
which  this  plea  is  intended  as  a  bar  alleges  no  want  of  authority  in 
the  governor.     He  was  therefore  under  the  necessity  of  demurring 

28* 
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But  it  is  contended  that  although  the  plea  be  substantially  bad, 
the  judgment,  overruling  the  demurrer,  is  correct,  because  the  decla* 

ration  is  defective. 
[  *  127  ]       The  defect  alleged  in  the  declaration,  is,  that  the  *  breach 
is  not  assigned  in  the  words  of  the  covenant.  The  covenant 
is,  that  the  legislature  had  a  right  to  convey,  and  the  breach  is,  that 
the  legislature  had  no  authority  to  convey. 

It  is  not  necessary  that  a  breach  should  be  assigned  in  the  very 
words  of  the  covenant  It  is  enough  that  the  words  of  the  assign* 
ment,  show,  unequivocally,  a  substantial  breach.  The  assignment 
under  consideration  does  show  such  a  breach,  li  the  legislature  had 
no  authority  to,  convey,  it  had  no  right  to  convey. 

It  is,  therefore,  the  opinion  of  this  court,  that  the  circuit  court  erred 
in  overruling  the  demurrer  to  the  first  plea  by  the  defendant  pleaded, 
and  that  their  judgment  ought  therefore  to  be  reversed,  and  that 
judgment  on  that  plea  be  rendered  for  the  plaintiff 

After  the  opinion  of  the  court  was  delivered,  the  parties  agreed  to 
amend  the  pleadings,  and  the  cause  was  continued  for  further  con- 
sideration. 

The  cause  having  been  again  axgued  at  this  term, 

March  16,  1810.  Mabshall,  C.  J.,  delivered  the  opinion  of  the 
court  as  follows : 

The  pleadings  being  now  amended,  this  cause  comes  on  again  to 
be  heard  on  sundry  demurrers,  and  on  a  special  verdict. 

This  suit  was  instituted  on  several  covenants  contained  in  a  deed 
made  by  John  Peck,  the  defendant  in  error,  conveying  to  Robert 
Fletcher,  the  plaintiff  in  error,  certain  lands  which  were  part  of 
a  large  purchase  made  by  James  Ghinn  and  others,  in  the  year 
1795,  from  the  State  of  Georgia,  the  contract  for  which  was  made 
in  the  form  of  a  bill  passed  by  the  legislature  of  that  State. 
[  *  128  ]  The  first  count  in  the  declaration  set  forth  a  breach  *in 
the  second  covenant  contained  in  the  deed.  The  covenant 
is,  ^^  that  the  legislature  of  the  State  of  Georgia,  at  the  time  of  pass- 
ing the  act  of  sale  aforesaid,  had  good  right  to  sell  and  dispose  of 
the  same  in  manner  pointed  out  by  the  said  act"  The  breach 
assigned  is,  that  the  legislature  had  no  power  to  selL 

The  plea  in  bar  sets  forth  the  constitution  of  the  State  of  Georgia, 
and  avers  that  the  lands  sold  by  the  defendant  to  the  plainti£^  were 
within  that  State.  It  then  sets  forth  the  granting  act,  and  avers  the 
power  of  the  legislature  to  sell  and  dispose  of  the  premises  as  pointed 
out  by  the  act 
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To  this  plea  the  plaintiff  below  demurred,  and  the  defendant  joined 
In  demnrrer. 

That  the  legislature  of  Greorgia,  unless  restrained  by  its  own 
constitution,  possesses  the  power  of  disposing  of  the  unappro-  . 
priated  lands  within  its  own  limits,  in  such  manner  as  its  own  / 
judgment  shall  dictate,  is  a  proposition  not  to  be  controverted. 
The  only  question,  then,  presented  by  this  demurrer,  for  the  con- 
sideration of  the  court,  is  this,  did  the  then  constitution  of  the  State 
of  Georgia  prohibit  the  legislature  to  dispose  of  the  lands,  which 
were  the  subject  of  this  contract,  in  the  manner  stipulated  by  the 
contract  ? 

The  question,  whether  a  law  be  void  for  its  repugnancy  to  the  con- 
stitution, is,  at  all  times,  a  question  of  much  delicacy,  which  ought 
seldom,  if  ever,  to  be  decided  in  the  affirmative,  in  a  doubtful  case. 
The  court,  when  impelled  by  duty  to  render  such  a  judgment,  would 
be  unworthy  of  its  station,  could  it  be  unmindful  of  the  solemn  obli- 
gations which  that  station  imposes.  But  it  is  not  on  slight  implica- 
tion and  vague  conjecture  that  the  legislature  is  to  be  pronounced  to 
have  transcended  its  powers,  and  its  acts  to  be  considered  as  void. 
The  opposition  between  the  constitution  and  the  law  should  be  such 
that  the  judge  feels  a  clear  and  strong  conviction  of  their  incompa- 
tibility with  each  other. 

In  this  case  the  court  can  perceive  no  such  opposition. 
In  the  constitution  of  Georgia,  adopted  in  the  *year  1789,  [  •  129  ] 
the  court  can  perceive  no  restriction  on  the  legislative  power, 
which  inhibits  the  passage  of  the  act  of  1795.     They  cannot  say 
that,  in  p€U3sing  that  act,  the  legislature  has  transcended  its  powers, 
and  violated  the  constitution. 

In  overruling  the  demurrer,  therefore,  to  the  first  ples^  the  circuit 
court  committed  no  error. 

The  3d  covenant  is,  that  all  the  title  which  the  State  of  Greorgia 
ever  had  in  the  premises  had  been  legally  conveyed  to  John  Peck, 
the  grantor. 

The  2d  count  assigns,  in  substance,  as  a  breach  of  this  covenant, 
that  the  original  grantees  firom  the  State  of  Georgia  promised  and 
assured  divers  members  of  the  legislature,  then  sitting  in  general 
assembly,  that  if  the  said  members  would  assent  to,  and  vote  for, 
the  passing  of  the  act,  and  if  the  said  bill  should  pass,  such  members 
should  have  a  share  of,  and  be  interested  in,  all  the  lands  purchased 
firom  the  said  State  by  virtue  of  such  law.  And  that  divers  of  the 
said  members,  to  whom  the  said  promises  were  made,  were  unduly 
influenced  thereby,  and,  under  such  influence,  did  vote  for  the  pass- 
ing of  the  said  bill ;  by  reason  whereof  the  said  law  was  a  nullity, 
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&c,  and  so  the  title  of  the  State  of  Georgia  did  not  pass  to  the  said 
Peck,  &c. 

The  plea  to  this  count,  after  protesting  that  the  promises  it  alleges 
were  not  made,  avers,  that  until  after  the  purchase  made  from  the 
original  grantees  by  James  Greenleaf,  under  whom  the  said  Peck 
claims,  neither  the  said  James  Greenleaf,  nor  the  said  Peck,  nor  any 
of  the  mesne  vendors  between  the  said  Greenleaf  and  Peck,  had  any 
notice  or  knowledge  that  any  such  promises  or  assurances  were  made 
by  the  said  original  grantees,  or  either  of  them,  to  any  of  the  mem- 
bers of  the  legislature  of  the  State  of  Greorgia. 

To  this  plea  the  plaintiff  demurred  generally,  and  the  defendant 
joined  in  the  demurrer. 
[  •  130  ]  •  That  corruption  should  find  its  way  into  the  govern- 
ments of  our  infant  republics,  and  contaminate  the  very 
source  of  legislation,  or  that  impure  motives  should  contribute  to  the 
passage  of  a  law,  or  the  formation  of  a  legislative  contract,  are  cir- 
cumstances most  deeply  to  be  deplored.  How  far  a  court  of  justice 
would,  in  any  case,  be  competent,  on  proceedings  instituted  by  the 
State  itself,  to  vacate  a  contract  thus  formed,  and  to  annul  rights 
acquired,  under  that  contract,  by  third  persons  having  no  notice  of 
the  improper  means  by  which  it  was  obtained,  is  a  question  which 
the  court  would  approach  with  much  circumspection.  It  may  well 
be  doubted  how  far  the  validity  of  a  law  depends  upon  the  motives 
of  its  framers,  and  how  far  the  particular  inducements,  operating  on 
members  of  the  supreme  sovereign  power  of  a  State,  to  the  forma- 
tion of  a  contract  by  that  power,  are  examinable  in  a  court  of  justice. 
H  the  principle  be  conceded,  that  an  act  of  the  supreme  sovereign 
power  might  be  declared  null  by  a  court,  in  consequence  of  the 
means  which  procured  it,  still  would  there  be  much  diflSculty  in  saying 
to  what  extent  those  means  must  be  applied  to  produce  this  effect. 
Must  it  be  direct  corruption,  or  would  interest  or  undue  influence  of 
any  kind  be  sufficient  ?  Must  the  vitiating  cause  operate  on  a  ma- 
jority, or  on  what  number  of  the  members  ?  Would  the  act  be  null, 
whatever  might  be  the  wish  of  the  nation,  or  would  Us  obligation  or 
nullity  depend  upon  the  public  sentiment  ? 

K  the  majority  of  the  legislature  J>e  corrupted,  it  may  well  be 
doubted,  whether  it  be  within  the  province  of  the  judiciary  to  control 
their  conduct,  and,  if  less  than  a  majority  act  from  impure  motives, 
the  principle  by  which  judicial  interference  would  be  regulated,  is 
not  clearly  discerned. 

Whatever  difficulties  this  subject  might  present,  when  viewed 
under  aspects  of  which  it  may  be  susceptible,  this  court  can  perceive 
none  in  the  particular  pleadings  now  under  consideration. 
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This  is  not  a  bill  brought  by  the  State  of  6eorgi€^  to  an- 
nul the  contract,  nor  does  it  appear  to  the  court,  by  *this  [  *  131  ] 
count,  that  the  State  of  Georgia  is  dissatisfied  with  the  sale 
that  has  been  made.  The  case,  as  made  out  in  the  pleadings,  is 
simply  this.  One  individual  who  holds  lands  in  the  State  of  Georgia, 
under  a  deed  covenanting  that  the  title  of  Greorgia  was  in  the  grant- 
or, brings  an  action  of  covenant  upon  this  deed,  and  assigns,  as  a 
breach,  that  some  of  the  members  of  the  legislature  were  induced  to 
vote  in  favor  of  the  law,  which  constituted  the  contract,  by  being 
promised  an  interest  in  it,  and  that  therefore  the  act  is  a  mere  nullity. 

This  solemn  question  cannot  be  brought  thus  collaterally  and  in- 
cidentally before  the  court.  It  would  be  indecent,  in  the  extreme, 
upon  a  private  contract,  between  two  individuals,  to  enter  into  an 
inquiry  respecting  the  corruption  of  the  sovereign  power  of  a  State. 
If  the  title  be  plainly  deduced  from  a  legislative  act,  which  the  legis- 
lature might  constitutionally  pass,  if  the  aet  be  clothed  v^th  all  the 
requisite  forms  of  a  law,  a  court,  sitting  as  a  court  of  law,  cannot  sus- 
tain a  suit  brought  by  one  individual  against  another  founded  on  the 
allegation  that  the  act  is  a  nullity,  in  consequence  of  the  impure 
motives  which  influenced  certain  members  of  the  legislature  which 
passed  the  law. 

The  circuit  court,  therefore,  did  right  in  overruling  this  demurrer. 

The  4th  covenant  in  the  deed  is,  that  the  title  to  the  premises  has 
been,  in  no  way,  constitutionally  or  legally  impaired  by  virtue  of  any 
subsequent  act  of  any  subsequent  legislature  of  the  State  of  Greorgia. 

The  third  count  recites  the  undue  means  practised  on  certain  mem- 
bers of  the  legislature,  as  stated  in  the  second  count,  and  then  alleges 
that,  in  consequence  of  these  practices  and  of  other  causes,  a  subse- 
quent legislature  passed  an  act  annulling  and  rescinding  the  law  un- 
der which  the  conveyance  to  the  original  grantees  was  made,  dedax- 
ing  that  conveyance  void,  and  asserting  the  title  of  the  State 
to  the  lands  it  contained.  The  *  count  proceeds  to  recite  at  [  *  132  ] 
large,  this  rescinding  act,  and  concludes  with  averring  that, 
by  reason  of  this  act,  the  title  of  the  said  Peck  in  the  premises  was 
constitutionally  and  legally  impaired,  and  rendered  null  and  void. 

After  protesting,  as  before,,  that  no  such  promises  were  made  as 
stated  in  this  count,  the  defendant  again  pleads  that  himself  and  the 
first  purchaser  under  the  original  grantees,  and  all  intermediate  hold- 
ers df  the  propefty,  were  purchasers  without  notice. 

To  this  plea  there  is  a  demurrer  and  joinder. 

The  importance  and  the  difficulty  of  the  questions  presented  by 
these  pleadings,  are  deeply  felt  by  the  court. 

The  lands  in  controversy  vested  absolutely  in  James  Gunn  and 
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others,  the  original  grantees,  by  the  conveyance  of  the  governor,  made 
in  pursuance  of  an  act  of  assembly  to  which  the  legislature  was  fuUy 
competent.  Being  thus  in  full  possession  of  the  legal  estate,  they,  for 
a  valuable  consideration,  conveyed  portions  of  the  land  to  those  who 
were  willing  to  purchase.  K  the  original  transaction  was  infected 
with  fraud,  these  purchasers  did  not  participate  in  it,  and  had  no  no- 
tice of  it.  They  were  innocent  Yet  the  legislature  of  Georgia  has 
involved  them  in  the  fate  of  the  first  parties  to  the  transaction,  and, 
if  the  act  be  valid,  has  annihilated  their  rights  also. 

The  legislature  of  Georgia  was  a  party  to  this  transaction ;  and  for 
a  party  to  pronounce  its  own  deed  invalid,  whatever  cause  maybe  as- 
signed for  its  invalidity,  must  be  considered  as  a  mere  act  of  power 
which  must  find  its  vindication  in  a  train  .of  reasoning  not  often  heard 
in  courts  of  justice. 

But  the  real  party,  it  is  said,  are  the  people,  and  when  their  agents 
are  unfisdthful,  the  acts  of  those  agents  cease  to  be  obligatory. 
[  *  133  ]  It  is,  however,  to  be  recollected  that  the  people  can  *  act 
only  by  these  agents,  and  th^while  within  the  powers  con- 
ferred on  them,  their  acts  must  nuut'lbe  considered  as  the  acts  of  the 
people.  If  the  agents  be  corrupt,  others  may  be  chosen,  and  if  their 
contracts  be  examinable,  the  common  sentiment,  as  well  as  common 
usage  of  mankind,  points  out  a  mode  by  which  this  examination  may 
be  made,  and  their  validity  determined. 

If  the  legislature  of  Georgia  was  not  bound  to  submit  its  preten- 
sions to  those  tribunals  which  are  established  for  the  security  of  pro- 
perty, and  to  decide  on  human  rights,  if  it  might  claim  to  itself  the 
power  of  judging  in  its  own  case,  yet  there  are  certain  great  princi- 
ples of  justice,  whose  authority  is  universally  acknowledged,  that 
ought  not  to  be  entirely  disregarded. 

If  the  legislature  be  its  own  judge  in  its  own  case,  it  would  seem 
equitable  that  its  decision  should  be  regulated  by  those  rules  which 
would  have  regulated  the  decision  of  a  judicial  tribunal.  The  ques- 
tion was,  in  its  nature,  a  question  of  title,  and  the  tribunal  which  de- 
cided it  was  either  acting  in  the  character  of  a  court  of  justice,  and 
performing  a  duty  usually  assigned  to  a  court,  or  it  was  exerting  a 
mere  act  of  power  in  which  it  was  controlled  only  by  its  own  will. 

If  a  suit  be  brought  to  set  aside  a  conveyance  obtained  by  fraud, 
and  the  firaud  be  clearly  proved,  the  conveyance  will  be  set  aside,  as 
between  the  parties ;  but  the  rights  of  third  persoiis,  who  are-pur- 
chasers without  notice,  for  a  valuable  consideration,  cannot  be  disre- 
garded. Titles,  which,  according  to  every  legal  test,  are  perfect,  are 
acquired  with  that  confidence  which  is  inspired  by  the  opinion  that 
the  purchaser  is  safe.     If  there  be  any  concealed  defect|  arising  from 
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fhe  conduct  of  those  who  had  held  the  property  long  before  he  ac« 
qnired  it,  of  which  he  had  no  notice,  that  concealed  defect  cannot  be 
set  up  against  him.  He  has  paid  his  money  for  a  title  good  at  law ; 
he  is  innocent,  whatever  may  be  the  guilt  of  others,  and  equity  will 
not  subject  him  to  the  penalties  attached  to  that  guilt  All 
titles  would  be  insecure,  and  the  *  intercourse  between  man  [  *  134  ] 
and  man  would  be  very  ^^ously  obstructed,  if  this  princi- 
ple be  overturned. 

A  court  of  chancery,  therefore,  had  a  bill  been  brought  to  set  aside 
the  conveyance  made  to  James  Gunn  and  others,  as  being  obtained 
by  improper  practices  with  the  legislature,  whatever  might  have  been 
its  discision  as  respected  the  original  grantees,  would  have  been  bound, 
by  its  own  rules,  and  by  the  clearest  principles  of  equity,  to  leave 
unmolested  those  who  were  purchasers,  without  notice,  for  a  valuable 
consideration. 

If  the  legislature  felt  itself  absolved  firom  those  rules  of  property 
which  are  common  to  all  the  citizens  of  the  United  States,  and  £rom 
those  principles  of  equity  which  are  acknowledged  in  aU  our  courts, 
its  act  is  to  be  supported  by  its  power  alone,  and  the  same  power 
may  devest  any  other  individual  of  his  lands,  if  it  shall  be  the  will 
of  the  legislature  so  to  exert  it. 

It  is  not  intended  to  speak  with  disrespect  of  the  legislature  of 
Georgia,  or  of  its  acts.  Far  from  it  The  question  is  a  general 
question,  and  is  treated  as  one.  For  although  such  powerful  objec* 
tions  to  a  legislative  grant,  as  are  alleged  against  this,  may  not  again 
exist,  yet  the  principle,  on  which  alone  this  rescinding  act  is  to  be 
supported,  may  be  applied  to  every  case  to  which  it  shall  be  the  will 
of  any  legislature  to  apply  it  The  principle  is  this :  that  a  legisla- 
ture may,  by  its  own  act,  devest  the  vested  estate  of  any  man  whatever, 
for  reasons  which  shall,  by  itself,  be  deemed  sufficient 

In  this  case  the  legislature  may  have  had  ample  proof  that  the  ori- 
ginal grant  was  obtained  by  practices  which  can  never  be  too  much 
reprobated,  and  which  would  have  justified  its  abrogation  so  far  as 
respected  those  to  whom  crime  was  imputable.  But  the  grant,  when 
issued,  conveyed  an  estate  in  fee-simple  to  the  grantee,  clothed  with  i 

all  tiie  solemnities  which  law  can  bestow.     This  estate  was  transfer-  ' 

able ;  and  those  who  purchased  parts  of  it  were  not  stained 
by  that  *  guilt  which  infected  the  original  transaction.  [  *  135  ] 
Their  case  is  not  distinguishable  from  the  ordinary  case  of 
purchasers  of  a  legal  estate  without  knowledge  of  any  secret  fraud 
which  might  have  led  to  the  emanation  of  the  original  grant  Ac- 
earding  to  the  well-known  course  of  equity,  their  rights  could  not 
be  affected  by  such  fraud.     Their  situation  was  the  same,  their  title 
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was  the  same,  with  that  of  every  other  member  of  the  community 
who  holds  land  by  regular  conveyances  firom  the  original  patentee. 

Is  the  power  of  the  legislature  competent  to  the  annihilation  of 
such  title,  and  to  a  resumption  of  the  property  thus  held? 

The  principle  asserted  is,  that  one  legislature  is  competent  to  re- 
peal any  act  which  a  former  legislature  was  competent  to  pass ;  and 
that  one  legislature  cannot  abridge  the  powers  of  a  succeeding  legis- 
lature. 

The  correctness  of  this  principle,  so  far  as  respects  general  legisla- 
tion, can  never  be  controverted.  But  if  an  act  be  done  under  a  law, 
a  succeeding  legislature  cannot  undo  it.  The  past  cannot  be  recalled 
by  the  most  absolute  power.  Conveyances  have  been  made,  those 
conveyances  have  vested  legal  estates,  and,  if  those  estates  may  be 
seized  by  the  sovereign  authority,  still,  that  they  originally  vested  is  a 
fact,  and  cannot  cease  to  be  a  fact. 

When,  then,  a  law  is  in  its  nature  a  contract,  when  absolute  rights 
have  vested  under  that  contract,  a  repeal  of  the  law  cannot  devest 
those  rights  ;  and  the  act  of  annulling  them,  if  legitimate,  is  rendered 
so  by  a  power  applicable  to  the  case  of  every  individual  in  the  com- 
munity. 

It  may  well  be  doubted  whether  the  nature  of  society  and  of  go- 
vernment does  not  prescribe  some  limits  to  the  legislative  power ;  and 
if  any  be  prescribed,  where  are  they  to  be  found,  if  the  property  of 
an  individual,  fairly  and  honestly  acquired,  may  be  seized  without 

compensation. 
[  *  136  ]       •  To  the  legislature  all  legislative  power  is  granted ;  but 
the  question,  whether  the  act  of  transferring  the  property  of 
an  individual  to  the  public,  be  in  the  nature  of  the  legislative  power, 
is  well  worthy  of  serious  reflection. 

It  is  the  peculiar  province  of  the  legislature  to  prescribe  general 
rules  for  the  government  of  society ;  the  application  of  those  rules 
to  individuals  in  society  would  seem  to  be  the  duty  of  other  depart- 
ments. How  far  the  power  of  giving  the  law  may  involve  every 
other  power,  in  cases  where  the  constitution  is  silent,  never  has  been, 
and  perhaps  never  can  be,  definitely  stated. 

The  validity  of  this  rescinding  act,  then,  might  well  be  doubted, 
were  Georgia  a  single  sovereign  power.  Buf  Greorgia  cannot  be 
viewed  as  a  single,  unconnected,  sovereign  power,  on  whose  legislature 
no  other  restrictions  are  imposed  than  may  be  found  in  its  own  consti- 
tution. She  is  a  part  of  a  large  empire ;  she  is  a  member  of  the 
American  Union ;  and  that  union  has  a  constitution  the  supremacy 
of  which  all  acknowledge,  and  which  imposes  limits  to  the  legisla* 
tures  of  the  several  States,  which  none  claim  a  right  to  pass.    The 
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oonstitution  of  the  United  States  declares  that  no  State  shall  pass 
any  bill  of  attainder,  ex  post  facto  law,  or  law  impairing  the  obliga- 
tion of  contracts. 

Does  the  case  now  under  consideration  come  within  this  prohibit- 
ory section  of  the  constitution  ? 

In  considering  this  very  interesting  question,  we  immediately  ask 
ourselves  what  is  a  contract  ?     Is  a  grant  a  contract  ? 

A  contract  is  a  compact  between  two  or  more  parties,  and  is  either 
executory  or  executed.  An  executory  contract  is  one  in  which  a 
party  binds  himself  to  do,  or  not  to  do,  a  particular  thing ;  such  was 
the  law  under  which  the  conveyance  was  made  by  the  go- 
vernor. A  contract  executed  is  one  in  which  the  object  *of  [  *  137  ] 
contract  is  performed ;  and  this,  says  Blackstone,  differs  in 
nothing  from  a  grant.  The  contract  between  Georgia  and  the  pur- 
chasers was  executed  by  the  grant.  A  contract  executed,  as  well  as 
one.  which  is  executory,  contains  obligations  binding  on  the  parties. 
A  grant,  in  its  own  nature,  amounts  to  an  extinguishment  of  the 
right  of  the  grantor,  and  implies  a  contract  not  to  reassert  that  right. 
A  party  is,  therefore,  always  estopped  by  his  own  grant. 

Since,  then,  in  fact,  a  grant  is  a  contract  executed,  the  obligation 
of  which  still  continues,  and  since  the  constitution  uses  the  general 
term  contract,  without  distinguishing  between  those  which  are  execu- 
tory and  those  which  are  executed,  it  must  be  construed  to  compre- 
hend the  latter  as  well  as  the  former.  A  law  annulling  conveyances 
between  individuals,  and  declaring  that  the  grantors  should  stand 
seized  of  their  former  estates,  notwithstanding  those  grants,  would  be 
as  repugnant  to  the  constitution  as  a  law  discharging  the  vendors  of 
property  from  the  obligation  of  executing  their  contracts  by  convey- 
ances. It  would  be  strange  if  a  contract  to  convey  was  secured  by 
the  constitution,  while  an  absolute  conveyance  remained  unprotected. 

If,  under  a  fair  construction  of  the  constitution,  grants  are  compre- 
hended under  the  term  contracts,  is  a  grant  from  the  State  excluded 
from  the  operation  of  the  provision  ?  Is  the  clause  to  be  considered 
as  inhibiting  the  State  from  impairing  the  obligation  of  contracts  be- 
tween two  individuals,  but  as  excluding  from  that  inhibition  contracts 
made  with  itself  ?       ^ 

The  words  themselves  contain  no  such  distinction.  They  are  ge- 
neral, and  are  applicable  to  contracts  of  every  description.  If  con- 
tracts made  with  the  State  are  to  be  exempted  from  their  operation, 
the  exception  must  arise  from  the  character  of  the  contracting  party, 
not  from  the  words  which  are  employed. 

Whatever  respect  might  have  been  felt  for  the  state  sovereign* 
ties,  it  is  not  to  be  disguised  that  the  framers  of  the  constitution 
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(  •  138  ]  viewed,  with  some  apprehension,  *  the  violent  acts  which 
might  grow  out  of  the  feelings  of  the  moment ;  and  that  the 
people  of  the  United  States,  in  adopting  that  instrument,  have  mani* 
fested  a  determination  fo  shield  themselves  and  their  property  from 
the  effects  of  those  sudden  and  strong  passions  to  which  men  are  ex- 
posed. The  restrictions  on  the  legislative  power  of  the  States  are 
obviously  founded  in  this  sentiment ;  and  the  Constitution  of  the 
United  States  contains  what  may  be  deemed  a  bill  of  rights  for  the 
people  of  each  State. 

No  State  shall  pass  any  bill  of  attainder,  ex  post  facto  law,  or  law 
impairing  the  obligation  of  contracts. 

A  bill  of  attainder  may  affect  the  life  of  an  individual,  or  may  con* 
fiscate  his  property,  or  may  do  both. 

In  this  form  the  power  of  the  legislature  over  the  lives  and  fortunes 
of  individuals  is  expressly  restrained.  What  motive,  then,  for  imply- 
ing, in  words  which  import  a  general  prohibition  to  impair  the  obli- 
gation of  contracts,  an  exception  in  favor  of  the  right  to  impair  the 
obligation  of  those  contracts  into  which  the  State  may  enter  ? 

The  State  legislatures  can  pass  no  ex  post  facto  law.  An  ex  post 
facto  law  is  one  which  renders  an  act  punishable  in  a  manner  in 
which  it  was  not  punishable  when  it  was  committed.  Such  a  law 
may  inflict  penalties  on  the  person,  or  may  inflict  pecuniary  penalties 
which  swell  the  public  treasury.  The  legislature  is  then  prohibited 
from  passing  a  law  by  which  a  man's  estate,  or  any  part  of  it,  shall 
be  seized  for  a  crime  which  was  not  declared,  by  some  previous  law, 
to  render  him  Uable  to  that  punishment.  Why,  then,  should  violence 
be  done  to  the  natural  meaning  of  words  for  the  purpose  of  leaving 
to  the  legislature  the  power  of  seizing,  for  public  use,  the  estate 
of  an  individual  in  the  form  of  a  law  annulling  the  title  by  which  he 
holds  that  estate  ?  The  court  can  perceive  no  suflicient  grounds  for 
making  that  distinction.  This  rescinding  act  would  have  the  effect 
of  an  ex  post  facto  law.  It  forfeits  the  estate  of  Fletcher  for  a  crime 
not  committed  by  himself,  but  by  those  from  whom  he  pur- 
f  *  139  ]  chased.  *  This  cannot  be  effected  in  the  form  of  an  ex  post 
facto  law,  or  bill  of  attainder ;  why,  then,  is  it  allowable  in 
the  form  of  a  law  annulling  the  original  grant  ? 

The  argument  in  favor  of  presuming  an  intention  to  except  a  case, 
not  excepted  by  the  words  of  the  constitution,  is  susceptible  of  some 
illustration  fiom  a  principle  originally  ingrafted  in  that  instrumenti 
though  no  longer  a  part  of  it  The  constitution,  as  passed,  gave  the 
courts  of  the  United  States  jurisdiction  in  suits  brought  against  in- 
dividual States.  A  State,  then,  which  violated  its  own  contract^  was 
suable  in  the  courts  of  the  United  States  for  that  violation.     Would 
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it  have  been  a  defence  in  Buch  a  suit  to  say  that  the  State  had  passed 
a  law  absolving  itself  firom  the  contract  ?  It  is  scarcely  to  be  con- 
ceived that  such  a  defence  could  be  set  up.  And  yet,  if  a  State  is 
neither  restrained  by  the  general  principles  of  our  political  institu- 
tions, nor  by  the  words  of  the  constitution,  firom  impairing  the  obli- 
gation of  its  own  contracts,  such  a  defence  would  be  a  valid  one. 
This  feature  is  no  longer  found  in  the  constitution ;  but  it  aids  in  the 
construction  of  those  clauses  with  which  it  was  originally  associated. 

It  is,  then,  the  unanimous  opinion  of  the  court,  that,  in  this  case, 
the  estate  having  passed  into  the  hands  of  a  purchaser  for  a  valuable 
consideration,  without  notice,  the  State  of  Georgia  was  restrained, 
either  by  general  principles  which  are  common  to  our  firee  institu- 
tions, or  by  the  particular  provisions  of  the  Constitution  of  the  United 
States,  firom  passing  a  law  whereby  the  estate  of  the  plaintiifT  in  the 
premises  so  purchased  could  be  constitutionally  and  legally  impaired 
and  rendered  null  and  void. 

In  overruling  the  demurrer  to  the  3d  ples^  therefore,  there  is  no 
error. 

The  first  covenant  in  the  deed  is,  that  the  State  of  Georgia,  at  the 
time  the  act  of  the  legislature  thereof,  entitled  as  aforesaid,  was  le- 
gally seized  in  fee  of  the  soil  thereof,  subject  only  to  the  extinguish- 
ment of  part  of  the  Indian  title  thereon. 

*  The  4th  count  assigns,  as  a  breach  of  this  covenant,  that  [  *  140  ] 
the  right  to  the  soil  was  in  the  United  States,  and  not  in 
Greorgia. 

To  this  count  the  defendant  pleads,  that  the  State  of  Georgia  was 
seized ;  und  tenders  an  issue  on  the  fact  in  which  the  plaintiff  joins. 
On  this  issue  a  special  verdict  is  found. 

The  jury  find  the  grant  of  Carolina,  by  Charles  IL,  to  the  Earl  of 
Clarendon,  and  others,  comprehending  the  whole  country,  firom  36 
deg.  30  min.,  north  lat,  to  29  deg.  north  lat.,  and  firom  the  Atlantic 
to  the  South  Sea. 

They  find  that  the  northern  part  of  this  territory  was  afterwards 
erected  into  a  separate  colony,  and  that  the  most  northern  part  of  the 
35th  deg.  of  north  lat,  was  the  boundary  line  between  North  and  South 
Carolina. 

That  seven  of  the  eight  proprietors  of  the  Carolinas,  surrendered 
to  George  IL,  in  the  year  1729,  who  appointed  a  governor  of  South 
Carolina. 

■  * 

That  in  1732,  George  IL,  granted  to  the  Lord  Viscount  Percival, 
and  others,  seven  eighths  of  the  territory  between  the  Savannah  and 
the  Alatamaha,  and  extending  west  to  the  South  Sea,  and  that  the 
xeiVAining  eighth  part,  which  was  still  the  property  of  the  heir  of 
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Lord  Carteret,  one  of  the  original  grantees  of  Carolina,  was  after- 
wards conveyed  to  them.  This  territory  was  constituted  a  colony, 
and  called  Georgia. 

That  the  governor  of  South  Carolina  continued  to  exercise  juris- 
diction south  of  Georgia. 

That,  in  1752,  the  grantees  surrendered  to  the  crown. 

That,  in  1754,  a  governor  was  appointed  by  the  crown,  with  a 
commission  describing  the  bound^es  of  the  colony. 

That  a  treaty  of  peace  was  concluded  between  Great 
[  •  141  ]  *  Britain  and  Spain,  in  1763,  in  which  the  latter  ceded  to 
the  former  Florida,  with  Fort  St  Augustin,  and  the  Bay  of 
Pensacola. 

That,  in  October,  1763,  the  king  of  Great  Britain  issued  a  procla- 
mation, creating  four  new  colonies,  Quebec,  East  Florida,  West 
Florida,  and  Grenada ;  and  prescribing  the  bounds  of  each,  smd  fur- 
ther declaring  that  all  the  lands  between  the  Alatamaha,  and  St. 
Marys,  should  be  annexed  to  Georgia.  The  same  proclamation  con- 
tained a  clause  reserving,  under  the  dominion  and  protection  of  the 
crown,  for  the  use  of  the  Indians,  all  the  lands  on  the  western  waters, 
and  forbidding  a  settlement  on  them,  or  a  purchase  of  them  from  the 
Indians.  The  lands  conveyed  to  the  plaintiff  lie  on  the  western 
waters. 

That,  in  November,  1763,  a  commission  was  issued  to  the  governor 
of  Georgia,  in  which  the  boundaries  of  that  province  are  described, 
as  extending  westward  to  the  Mississippi.  A  commission,  describing 
boundaries  of  the  same  extent,  was  afterwards  granted  in  1764. 

That  a  war  broke  out  between  Great  Britain  and  her  colonies, 
which  terminated  in  a  treaty  of  peace,  acknowledging  them  as  sove- 
reign and  independent  States. 

That,  in  April,  1787,  a  convention  was  entered  into  between  the 
States  of  South  Carolina  and  Georgia,  settling  the  boundary  line 
between  them. 

The  jury  afterwards  describe  the  situation  of  the  lands  mentioned 
in  the  plaintiff's  declaration,  in  such  manner  that  their  lying  within 
the  limits  of  (Georgia,  as  defined  in  the  proclamation  of  1763,  in  the 
treaty  of  peace,  and  in  the  convention  between  that  State  and  Soulfi 
Carolina,  has  not  been  questioned. 

The  counsel  for  the  plaintiff  rest  their  arguments  on  a  single  pro- 
position.    They  contend  that  the  reservation  for  the  use  of 
[  *  142  ]  the  Indians,  contained  in  the  proclamation  *  of  1763,  excepts 
the  lands  on  the  western  waters  from  the  colonies  within 
whose  bounds  they  would  otherwise  have  been,  and  that  they  were 
acquured  by  the  revolutionary  war.     All  acquisitions  during  the  wari 
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it  18  contended,  were  made  by  the  joint  arms,  for  the  joint  benefit  of 
the  United  States,  and  not  for  the  benefit  of  any  particular  State. 

The  comrt  does  not  miderstand  the  proclamation  as  it  is  under* 
stood  by  the  counsel  for  the  plainti£  The  reservation  for  the  use  of 
the  Indians  appears  to  be  a,  temporary  arrangement,  suspending,  for  a 
time,  the  settlement  of  the  country  reserved,  and  the  powers  of  the 
royal  governor  within  the  territory  reserved,  but  is  not  conceived  to 
amount  to  an  alteration  of  the  boundaries  of  the  colony.  K  the 
language  of  the  proclamation  be,  in  itself,  doubtful,  the  commissions 
subsequent  thereto,  which  were  given  to  the  governors  of  Georgia, 
entirely  remove  the  doubt. 

The  question,  whether  the  vacant  lands  within  the  United  States 
became  a  joint  property,  or  belonged  to  the  separate  States,  was  a 
momentous  question,  which,  at  one  time,  threatened  to  shake  the 
American  confederacy  to  its  foundation.  This  important  and  dan- 
gerous contest  has  been  compromised,  and  the  compromise  is  not 
now  to  be  disturbed. 

It  is  the  opinion  of  the  court,  that  the  particular  land  stated  in  the 
declaration  appears,  from  this  special  verdict,  to  lie  within  the  State 
of  Georgia,  and  that  the  State  of  Greorgia  had  power  to  grant  it. 

Some  difficulty  was  produced  by  the  language  of  the  covenant, 
and  of  the  pleadings.  It  was  doubted  whether  a  State  can  be  seized 
in  fee  of  lands  subject  to  the  Indian  title,  and  whether  a  decision 
that  they  were  seized  in  fee  might  not  be  construed  to  amount  to  a 
decision  that  their  gmntee  might  maintain  an  ejectment  for  them, 
notwithstanding  that  title. 

The  majority  of  the  court  is  of  opinion  that  the  nature  of 
the  Indian  title,  which  is  certainly  to  be  respected  *  by  all  [  *  143  ] 
courts,  until  it  be  legitimately  extinguished,  is  not  such  as 
to  be  absolutely  repugnant  to  seizin  in  fee  on  the  part  of  the  State. 

Judgment  affirmed^  vnth  costs. 

Johnson,  J.  In  this  case  I  entertain,  on  two  points,  an  opinion 
different  from  that  which  has  been  delivered  by  the  court 
*  I  do  not  hesitate  to  declare  that  a  State  does  not  possess  the  power 
of  revoking  its  own  grants.  But  I  do  it  on  a  general  principle,  on 
the  reason  and  nature  of  things :  a  principle  which  will  impose  laws 
even  on  the  Deity. 

A  contrary  opinion  can  only  be  maintained  upon  the  ground  that  no 
existing  legislature  can  abridge  the  powers  of  those  which  will  sue* 
oeed  it.     To  a  certain  extent  this  is  certainly  correct*  but  the 
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tmction  lies  between  power  and  interest,  the  right  of  jurisdiction  and 
the  right  of  soil. 

The  right  of  jurisdiction  is  essentially  connected  to,  or  rather 
identified  with,  the  national  sovereignty.  To  part  with  it  is  to  com- 
mit a  species  of  political  suicide.  In  fact  a  power  to  produce  its 
own  annihilation  is  an  absurdity  in  terms.  It  is  a  power  as  utterly 
incommunicable  to  a  political  as  to  a  natural  person.  But  it  is  not 
so  with  with  the  interests  or  property  of  a  nation.  Its  possessions 
nationally  are  in  nowise  necessary  to  its  political  existence ;  they  are 
entirely  accidental,  and  may  be  parted  with  in  every  respect  similarly 
to  those  of  the  individuals  who  compose  the  community.  When 
the  legislature  have  once  conveyed  their  interest  or  property  in  any 
subject  to  the  individual,  they  have  lost  all  control  over  it;  have 
nothing  to  act  upon  ;  it  has  passed  from  them  ;  is  vested  in  the  indi* 
vidual ;  becomes  intimately  blended  with  his  existence,  as  essentially 
80  as  the  blood  that  circulates  through  his  system.  The  government 
may  indeed  demand  of  him  the  one  or  the  other,  not  because  they 

are  not  his,  but  because  whatever  is  his  is  his  country's. 
[  *  144  ]  *As  to  the  idea,  that  the  grants  of  a  legislature  may  be 
void  because  the  legislature  are  corrupt,  it  appears  to  me  to 
be  subject  to  insuperable  difficulties.  The  acts  of  the  supreme  power 
of  a  country  must  be  considered  pure  for  the  same  reason  that  all  sove- 
reign acts  must  be  considered  just ;  because  there  is  no  power  that 
can  declare  them  otherwise.  The  absurdity  in  this  case  would  have 
been  strikingly  perceived,  could  the  party  who  passed  the  act  of 
cession  have  got  again  into  power,  and  declared  themselves  pure, 
and  the  intermediate  legislature  corrupt. 

The  security  of  a  people  against  the  misconduct  of  their  rulers, 
must  lie  in  the  frequent  recurrence  to  first  principles,  and  the  imposi- 
tion of  adequate  constitutional  restrictions.  Nor  would  it  be  difficult, 
with  the  same  view,  for  laws  to  be  framed  which  would  bring  the 
conduct  of  individuals  under  the  review  of  adequate  tribunals,  and 
make  them  suffer  under  the  consequence  of  their  own  immoral 
conduct 

I  have  thrown  out  these  ideas  that  I  may  have  it  distinctly  under- 
stood that  my  opinion  on  this  point  is  not  founded  on  the  provision 
in  the  Constitution  of  the  United  States,  relative  to  laws  impairing 
the  obligation  of  contracts.  It  is  much  to  be  regretted  that  words 
of  less  equivocal  signification  had  not  been  adopted  in  that  article 
of  the  constitution.  There  is  reason  to  believe,  from  the  letters  of 
Publius,  which  are  well  known  to  be  entitled  to  the  highest  respecti 
that  the  object  of  the  convention  was  to  afford  a  general  proteo 
tion  to  individual  rights  against  the  acts  ot  the  State  legislatures. 
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Whether  the  words, "  acts  impairing  the  obligation  of  contracts/' 
can  be  construed  to  have  the  same  force  as  must  have  been  given  to 
the  words  "  obligation  and  effect  of  contracts,"  is  the  difficulty  in  my 
mind. 

There  can  be  no  solid  objection  to  adopting  the  technical  definition 
of  the  word  "  contract,"  given  by  Blackstone.  The  etymology,  the 
classical  signification,  and  the  civil  law  idea  of  the  word,  will  all 
support  it.  Bjat  the  difficulty  arises  on  the  word  ^'  obliga- 
tion," *  which  certainly  imports  an  existing  moral  or  physical  [  *  145  ] 
necessity.  Now  a  grant  or  conveyance  by  no  means  neces- 
sarily implies  the  continuance  of  an  obligation  beyond  the  moment 
of  executing  it.  It  is  most  generally  but  the  consummation  of  a 
contract,  is  functus  officio  the  moment  it  is  executed,  and  continues 
afterwards  to  be  nothing  more  than  the  evidence  that  a  certain  act 
was  done. 

I  enter  with  great  hesitation  upon  this  question,  because  it  involves 
a  subject  of  the  greatest  delicacy  and  much  difficulty.  The  States 
and  the  United  States  are  continually  legislating  on  the  subject  of 
contracts,  prescribing  the  mode  of  authentication,  the  time  v^ithin 
which  suits  shall  be  prosecuted  for  them,  in  many  cases  affecting 
existing  contracts  by  the  laws  which  they  pass,  and  declaring  them 
to  cease  or  lose  their  effect  for  want  of  compliance,  in  the  parties, 
with  such  statutory  provisions.  All  these  acts  appear  to  be  within 
the  most  correct  limits  of  legislative  powers,  and  most  beneficially 
exercised,  and  certainly  could  not  have  been  intended  to  be  affected 
by  this  constitutional  provision ;  yet  where  to  draw  the  line,  or  how 
to  define  or  limit  the  words,  "  obligation  of  contracts,"  will  be  found 
a  subject  of  extreme  difficulty. 

To  give  it  the  general  effect  of  a  restriction  of  the  State  powers 
in  favor  of  private  rights,  is  certainly  going  very  far  beyond  the 
obvious  and  necessary  import  of  the  words,  and  would  operate  to 
restrict  the  States  in  the  exercise  of  that  right  which  every  community 
must  exercise,  of  possessing  itself  of  the  property  of  the  individual, 
when  necessary  for  public  uses ;  a  right  which  a  magnanimous  and 
just  government  will  never  exercise  without  amply  indemnifying  the 
individual,  and  which  perhaps  amounts  to  nothing  more  than  a 
power  to  oblige  him  to  sell  and  convey,  when  the  pubUc  necessities 
require  it. 

The  other  point  on  which  I  dissent  firom  the  opinion  of  the  court, 
is^  relative  to  the  judgment  which  ought  to  be  given  on  the 
first  count.     Upon  that  count  we  are  *  called  upon  substan-  [  *  146  ] 
tially  to  decide,  <^  that  the  State  of  Georgia,  at  the  time  of 
passing  the  act  of  cession,  was  legally  seized  in  fee  of  the  soil,  (then 
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ceded,)  subject  only  to  the  extinguishment  of  part  of  the  Indian 
titie."  That  is,  that  the  State  of  Georgia  was  seized  of  an  estate  in 
fee-simple  in  the  lands  in  question,  subject  to  another  estate,  we 
know  not  what,  nor  whether  it  may  not  swallow  up  the  whole  estate 
decided  to  exist  in  Georgia.  It  would  seem  that  the  mere  vagueness 
and  uncertainty  of  this  covenant  would  be  a  sufficient  objection  to  de- 
ciding in  favor  of  it,  but  to  me  it  appears  that  the  facts  in  the  case 
are  sufficient  to  support  the  opinion  that  the  State  of  Georgia  had 
not  a  fee-simple  in  the  land  in  question. 

This  is  a  question  of  much  delicacy,  and  more  fitted  for  a  diplo- 
matic or  legislative  than  a  judicial  inquiry.  But  I  am  called  upon 
to  make  a  decision,  and  I  must  make  it  upon  technical  principles. 

The  question  is,  whether  it  can  be  correctiy  predicated  of  the  in- 
terest or  estate  which  the  State  of  Georgia  had  in  these  lands,  '^  that 
the  State  was  seized  thereof,  in  fee-simple." 

To  me  it  appears  that  the  interest  of  Georgia  in  that  land 
amounted  to  nothing  more  than  a  mere  possibility,  and  that  her  con- 
veyance thereof  could  operate  legally  only  as  a  covenant  to  convey 
or  to  stand  seized  to  a  use. 

The  correctness  of  this  opinion  will  depend  upon  a  just  view  of 
the  state  of  the  Indian  nations.  This  will  be  found  to  be  very  vari- 
ous. Some  have  totally  extinguished  their  national  fire,  and  sub- 
mitted themselves  to  the  laws  of  the  States ;  others  have,  by  treaty, 
acknowledged  that  they  hold  their  national  existence  at  the  will  of 
the  State  within  which  they  reside;  others  retain  a  limited  sove- 
reignty, and  the  absolute  proprietorship  of  their  soil.  The  latter  is 
the  case  of  the  tribes  to  the  west  of  Georgia.  We  legislate  upon 
the  conduct  of  strangers  or  citizens  within  their  limits,  but 
[  •  147  ]  innumerable  treaties  formed  with  them  *  acknowledge  them 
to  be  an  independent  people,  and  the  uniform  practice  of 
acknowledging  their  right  of  soil,  by  purchasing  from  them,  and 
restraining  aU  persons  firom  encroaching  upon  their  territory,  makes 
it  unnecessary  to  insist  upon  their  right  of  soil.  Can,  then,  one 
nation  be  said  to  be  seized  of  a  fee-simple  in  lands,  the  right  of  soil 
of  which  is  in  another  nation  ?  It  is  awkward  to  apply  the  technical 
idea  of  a  fee-simple  to  the  interests  of  a  nation,  but  I  must  consider 
an  absolute  right  of  soil  as  an  estate  to  them  and  their  heirs.  A 
fee-simple  interest*may  be  held  in  reversion,  but  our  law  will  not 
admit  the  idea  of  its  being  limited  after  a  fee-simple.  In  fact,  if  the 
Indian  nations  be  the  absolute  proprietors  of  their  soil,  no  other  ]\a- 
tion  can  be  said  to  have  the  same  interest  in  it.  What,  then,  practi- 
cally, is  the  interest  of  the  States  in  the  soil  of  the  Indians  within 
their  boundaries!      Unaffected  by  particular  treaties,  it  is  nothing 
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more  than  what  was  assumed  at  the  first  settlement  of  the  country 
to  wit,  a  right  of  conquest  or  of  purchase,  exclusively  of  all  compe- 
titors within  certain  defined  limits.  All  the  restrictions  upon  the 
right  of  soil  in  the  Indians,  amount  only  to  an  exclusion  of  all  com- 
petitors from  their  markets  ;  and  the  limitation  upon  their  sovereignty 
amounts  to  the  right  of  governing  ^very  person  within  their  limits 
except  themselves.  If  the  interest  in  Greorgia  was  nothing  more 
than  a  preemptive  right,  how  feould  that  be  called  a  fee-simple,  which 
was  nothing  more  than  a  power  to  acquire  a  fee-simple  by  purchase, 
when  the  proprietors  should  be  pleased  to  sell  ?  And  if  this  ever 
was  any  thing  more  than  a  mere  possibility,  it  certainly  was  reduced 
to  that  state  when  the  State  of  Georgia  ceded,  to  the  United  States, 
by  the  constitution,  both  the  power  of  preemption  and  of  conquest, 
retaining  for  itself  only  a  resulting  right  dependent  on  a  purchase  or 
conquest  to  be  made  by  the  United  States. 

I  have  been  very  unwilling  to  proceed  to  the  decision  of  this  cause 
at  all.  It  appears  to  me  to  bear  strong  evidence,  upon  the  face  of  it, 
of  being  a  mere  feigned  case.  It  is  our  duty  to  decide  on 
the  rights,  but  not  on  the  speculations  of  parties.  My  •con-  [  *148  ] 
fidence,  however,  in  the  respectable  gentlemen  who  have 
been  engaged  for  the  parties,  has  induced  me  to  abandon  my  scruples, 
in  the  belief  that  they  would  never  consent  to  impose  a  mere  feigned 
case  upon  this  court 

7  C.  164;  4  W.  518;  8  W.  1,543;  12  W.  117,213;  2  P.  380;  4  P.  514;  5  P.  1 ;  6P.  691l 
8  P.  88 :  U  P.  420 ;  12  P.  410,  657 ;  13  P.  195 ;  6  H.  301 ;  7  H.  283 ;  9  H.  451 ;  10  H.  895; 
lyj  11.  aOU ;  17  H.  456;  W  11.  331,  530;  19  H.  898;  1  B.  868;  4  Wal.  27T,  888,  586. 
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Ill  a  case  of  fraud,  tnitft,  or  contract,  the  jurisdiction  of  a  court  of  equity  is  sostainablo, 
wherever  the  person  is  found,  though  the  decree  may  affect  lands  without  its  jurisdiction. 

Under  the  land  law  of  Virginia,  if  hy  any  reasonable  construction  an  entry  is  supportable, 
it  will  be  supported. 

When  a  given  quantity  of  land  is  to  be  laid  off  on  a  given  base,  it  is  to  be  in  a  parallello- 
gram.  unless  this  form  would  be  repugnant  to  the  entry ;  and  where  necessarily  departed 
from,  the  departure  should  extend  no  further  than  the  calls  render  necessary. 

Ah.  agent,  to  locate  a  warrant,  who  takes  a  title  to  himself,  of  land  which  he  should  have 
had  surveyed  for  his  principal,  becomes  a  trustee  for  his  principal 

This  was  an  appeal  firom  a  decree  of  the  circuit  court  of  the  United 
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States,  for  the  district  of  Kentucky,  in  a  suit  in  equity  brought  by 
Watts,  a  citizen  of  Virginia,  against  Massie,  a  citizen  of  Kentucky, 
to  compel  the  latter  to  convey  to  the  former  1,000  acres  of  land  in 
the  State  of  Ohio,  the  defendant  having  obtained  the  legal  title  with 
notice  of  the  plaintiff's  equitable  title. 

The  material  facts,  so  far  as  intelligible  without  a  plat,  are  stated 
in  the  opinion  of  the  court 

Pope,  for  the  plaintiiff. 

P.  B.  Key^  and  H.  Clay^  for  the  defendant  ' 

[  *157  ]  *  Marshall,  C.  J.,  deUvered  the  opinion  of  the  court,  as 
follows : 

This  suit  having  been  originally  instituted,  in  the  court  of  Ken- 
tucky, for  the  purpose  of  obtaining  a  conveyance  for  lands  lying  in 
the  State  of  Ohio,  an  objection  is  made  by  the  plaintiff  in 
[  •  158  ]  error,  who  was  the  *  defendant  below,  to  the  jurisdiction  of 
the  court  by  which  the  decree  was  rendered. 

Taking  into  view  the  character  of  the  suit  in  chancery  brought  to 
establish  a  prior  title  originating  under  the  land  law  of  Virginia 
against  a  person  claiming  under  a  senior  patent,  considering  it  as 
a  substitute  for  a  caveat  introduced  by  the  peculiar  circumstances 
attending  those  titles,  this  court  is  of  opinion,  that  there  is  much 
reason  for  considering  it  as  a  local  action,  and  for  confining  it  to  the 
court  sitting  within  the  State  in  which  the  lands  lie.  Was  this 
cause,  therefore,  to  be  considered  as  involving  a  naked  question  of 
title,  was  it,  for  example,  a  contest  between  Watts  and  Powell,  the 
jurisdiction  of  the  circuit  court  of  Kentucky  would  not  be  sustained. 
But  where  the  question  changes  its  character,  where  the  defendant 
in  the  original  action  is  liable  to  the  plaintiff,  either  in  consequence 
of  contract,  or  as  trustee,  or  as  the  holder  of  a  legal  title  acquired  by 
any  species  of  mala  fides  practised  on  the  plaintiff,  the  principles  of 
equity  give  a  court  jurisdiction  wherever  the  person  may  be  found, 
and  the  circumstance,  that  a  question  of  title  may  be  involved  in  the 
inquiry,  and  may  even  constitute  the  essential  point  on  which  the 
case  depends,  does  not  seem  sufficient  to  arrest  that  jurisdiction. 

In  the  celebrated  case  of  Penn  v.  Lord  Baltimore,  1  Vez.  444,  the 
chancellor  of  England  decreed  a  specific  performance  of  a  contract 
respecting  lands  lying  in  North  America.  The  objection  to  the  juris- 
diction of  the  court,  in  that  case,  as  reported  by  Vezey,  was  not  that 
the  lands  lay  without  the  jurisdiction  of  the  court,  but  that,  in  cases 
lelatin^  to  boundaries  between  provinces,  the  jurisdiction  was  exclu* 
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sively  in  the  king  and  counciL  It  is  in  reference  to  this  otjectiony 
not  to  an  objection  that  the  lands  were  without  his  jurisdiction,  that 
the  chancellor  says,  "  This  court,  therefore,  has  no  original  jurisdic- 
tion on  the  direct  question  of  the  original  right  of  boundaries."  The 
reason  why  it  had  no  original  jurisdiction  on  this  direct  question  was, 
that  the  decision  on  the  extent  of  those  grants,  including 
dominion  and  political  power,  as  well  •  as  property,  was  [  *  159  ] 
exclusively  reserved  to  the  king  in  counciL 

In  a  subsequent  part  of  the  opinion,  where  he  treats  of  the  objec- 
tion to  the  jurisdiction  of  the  court,  arising  from  its  inability  to  en- 
force its  decree  in  reniy  he  allows  no  weight  to  that  argument.  The 
strict  primary  decree  of  a  court  of  equity  is,  he  says,  in  personam^  and 
may  be  enforced  in  all  cases  where  the  person  is  within  its  jurisdic- 
tion. In  confirmation  of  this  position  he  cites  the  practice  of  the 
courts  to  decree  respecting  lands  lying  in  Ireland  and  in  the  colonies,  if 
the  person,  against  whom  the  decree  was  prayed,  be  found  in  England. 

In  the  case  of  Arglasse  v,  Muschamp,  1  Vern.  75,  the  defendant, 
^siding  in  England,  having  fraudulently  obtained  a  rent-charge  on 
lands  lying  in  Lreland,  a  bill  was  brought  in  England  to  set  it  aside. 
To  an  objection  made  to  the  jurisdiction  of  the  court  the  chancellor 
replied,  <'  This  is  surely  only  a  jest  put  upon  the  jurisdiction  of  this 
court  by  the  common  lawyers ;  for  when  you  go  about  to  bind  the 
lands  and  grant  a  sequeslration  to  execute  a  decree,  then  they  rea- 
dily tell  you  that  the  authority  of  this  court  is  only  to  regulate  a 
mad's  conscience,  and  ought  not  to  affect  the  estate,  but  that  this 
court  must  agere  in  personam  only ;  and  when,  as  in  this  case,  you 
prosecute  the  person  for  a  fraud,  they  tell  you  that  you  must  not  in- 
termeddle here,  because,  the  fraud,  though  committed  here,  concerns 
lands  that  lie  in  Ireland,  which  makes  the  jurisdiction  local,  and  so 
whoUy  elude  the  jurisdiction  of  this  court."  The  chancellor,  in  that 
case,  sustained  his  jurisdiction  on  principle,  and  on  the  authority  of 
Archer  and  Preston,  in  which  case  a  contract  made  respecting  lands 
in  Ireland,  the  title  to  which  depended  on  the  act  of  settlement,  was 
enforced  in  England,'  although 'the  defendant  was  a  resident  of  Ire- 
land, and  had  only  made  a  casual  visit  to  England.  On  a  rehearing 
before  Lord  Keeper  North  this  decree  was  affirmed. 

In  the  case  of  The  Earl  of  Kildare  v.  Sir  Morrice  Eus-  [  *  160  ] 
tace  and  Fitzgerald,  1  Yem.  419,  it  was  determined,  that  if 
the  trustee  live  in  England,  the  chancellor  may  enforce  the  trust, 
although  the  lands  lie  in  Ireland. 

In  the  case  of  Toller  v.  Carteret,  2  Yem.  494,  a  biU  was  sustained 
for  the  foreclosure  of  a  mortgage  of  lands  lying  out  of  the  jurisdiction 
of  the  court,  the  person  of  the  mortgagor  being  within  it. 
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Sabsequent  to  these  decisions  was  the  case  of  Penn  against  Lord 
Baltimore,  1  Vez.  444,  in  which  the  specific  performance  of  a  con- 
tract for  lands  lying  in  North  America  was  decreed  in  England. 

Upon  the  authority  of  these  cases,  and  of  others  which  are  to  be 
found  in  the  books,  as  well  as  upon  general  principles,  this  court  is  of 
opinion  that,  in  a  case  of  fraud,  of  trust,  or  of  contract,  the  jurisdic- 
tion of  a  court  of  chancery  is  sustainable  wherever  the  person  be 
found,  although  lands  not  within  the  jurisdiction  of  that  court  may 
be  affected  by  the  decree. 

The  inquiry,  therefore,  will  be,  whether  this  be  an  unmixed  ques- 
tion of  title,  or  a  case  of  fraud,  trust  or  contract. 

The  facts  in  this  case,  so  far  as  they  affect  the  question  of  jurisdic- 
tion, are,  that,  in  1787,  the  land  warrant,  of  which  Watts  is  now  the 
proprietor,  and  which  then  belonged  to  Oneal,  was  placed  without 
any  special  contract,  in  the  hands  of  Massie,  as  a  common  locator  of 
lands.  In  the  month  of  August  in  the  same  year  he  located  1,000 
acres,  part  of  this  warrant,  to  adjoin  a  previous  location  made  on  the 
same  day  for  Robert  Powell. 

In  the  year  1793,  Massie,  as  deputy-surveyor,  surveyed  the  lands 
of  Thomas  Massie,  on  which  Robert  Powell's  entry  depended,  and 
the  land  of  Robert  Powell,  on  which  Oneal's  entry,  now  the  property 
of  Watts,  depended.  On  the  27th  of  June,  1795,  Nathaniel  Massie, 
the  plaintiff  in  error,  entered  for  himself  2,366  acres  of  land 
[  •  161  ]  *  to  adjoin  the  surveys  made  for  Robert  Powell,  Thomas 
Massie,  and  one  Daniel  Stull.  The  entry  of  Daniel  9tull 
commences  at  the  upper  corner  of  Ferdinand  Oneal's  entry  on  the 
Scioto,  and  the  entry  of  Ferdinand  Oneal  commences  at  the  upper 
corner  of  Robert  Powell's  entry  on  the  Scioto ;  so  that  the  land  of 
Oneal  would  be  supposed,  from  the  entries,  to  occupy  the  space  on 
the  Scioto  between  Powell  and  Stull.  Nathaniel  Massie's  entry, 
which  was  made  after  surveying  the  lands  of  Thomas  Massie  and  of 
Robert  Powell,  binds  on  the  Scioto,  and  occupies  the  whole  space 
between  Powell's  survey  and  Stull's  survey. 

In  the  year  1796,  Nathaniel  Massie*surveyed  *630  acres  of  Oneal's 
entry,  chiefly  within  Stull's  survey,  and  afterwards,  in  the  spring  of 
1797,  purchased  Powell's  survey.  Nathaniel  Massie's  entry  is  sur- 
veyed and  patented.  In  1801  Massie  received  from  Watts,  in  money, 
the  customary  compensation  for  making  his  location. 

It  is  alleged  that  Nathaniel  Massie  has  acquired  for  himself  the 
land  which  was  comprehended  within  Oneal's  entry,  and  has  sur- 
veyed for  Oneal  land  to  which  liis  entry  can  by  no  construction  be 
extended. 

If  this  allegation  be  unsupported  by  evidence,  there  is  an  end  of 
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ihe  case.     If  it  be  supported,  had  the  court  of  Kentucky  jurisdiction 
of  the  cause? 

Although  no  express  contract  be  made,  yet  it  cannot  be  doubted 
that  the  law  implies  a  contract  between  every  man  who  transacts 
business  for  another  at  the  request  of  that  other  and  the  person  for 
whom  it  is  transacted.  A  common  locator  who  undertakes  to  locate 
lands  for  an  absent  person  is  bound  to  perform  the  usual  duties  of  a 
locator,  and  is  entitled  to  the  customary  compensation  for  those  du- 
ties. If  he  fails  in  the  performance  of  those  duties,  he  is  liable  to  the 
action  of  the  injured  party,  which  may  be  instituted  wherever  his  per- 
son is  found.  If  his  compensation  be  refused,  he  may  sue  therefor  in 
any  court  within  whose  jurisdiction  the  person  for  whom 
the  location  was  made  *  can  be  found.  In  either  action  the  [  *  162  j 
manner  in  which  the  service  was  performed  is  inevitably 
the  subject  of  investigation,  and  the  difficulty  of  making  it  cannot 
oust  the  court  of  its  jurisdiction. 

From  the  nature  of  the  business,  and  the  situation  of  the  parties, 
ilie  person  for  whom  the  location  is  made  being  generally  a  non-resi- 
dent, and  almost  universally  unacquainted  with  the  country  in  which 
his  land  is  placed,  it  is  the  duty  of  the  locator  not  only  to  locate  the 
lands,  but  to  show  them  to  the  surveyor.  He  also  necessarily  pos- 
sesses the  power  to  amend  or  to  change  the  location  if  he  has  suffi- 
cient reason  to  believe  that  it  is  for  the  interest  of  his  employer  so 
to  do.  So  far  as  respects  the  location  he  is  substituted  in  the  plac« 
of  the  owner,  and  his  acts  done  bond  fide  are  the  acts  of  the  owner. 

If,  under  these  circumstances,  a  locator  finding  that  the  entry  he  has 
made  cannot  be  surveyed,  instead  of  withdrawing  it  or  amending  it  so 
as  to  render  it  susceptible  of  being  carried  into  execution,  secures  the 
adjoining  land  for  himself,  and  shows  other  land  to  the  surveyor  which 
the  location  cannot  be  construed  to  comprehend,  it  appears  to  this 
court  to  be  a  breach  of  duty,  which  amounts  to  a  violation  of  the 
implied  contract,  and  subjects  him  to  the  action  of  the  party  injured. 

If  the  location  be  sustainable,  and  the  locator,  instead  of  showing 
the  land  recJly  covered  by  the  entry,  shows  other  land,  and  appropri- 
ates to  himself  the  land  actually  entered,  this  appears  to  the  court  to 
be  a  species  of  maia  fides  which  wUl,  in  equity,  convert  him  into  a 
trustee  for  the  party  originally  entitled  to  the  land. 

In  either  case  the  jurisdiction  of  the  court  of  the  State  in  which  the 
person  is  found,  is  sustainable. 

If  we  reason  by  analogy  from  the  distinction  between  actions  local 
and  transitory  at  common  law,  this  action  would  follow  the 
person,  because  it  would  *be  founded  on  an  implied  con-  [  *163  ] 
tract,  or  on  neglect  of  duty. 

VOL.  II.  30 
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If  we  reason  from  those  principles  which  are  laid  down  in  the 
books  relative  to  the  jurisdiction  of  courts  of  equity,  the  jurisdictioa 
of  the  court  of  Kentucky  is  equally  sustainable,  because  the  defend- 
ant, if  liable,  is  either  liable  under  his  contract,  or  as  trustee. 

The  case,  then,  as  presented  to  the  court,  gives  it  jurisdiction,  and 
the  testimony  must  be  examined  to  ascertain  how  far  the  bill  is 
supported. 

The  entry  of  Thomas  Massie  begins  at  the  junction  of  Paint  Creek 
with  the  Scioto,  and  runs  up  the  Sioto  520  poles,  when  reduced  to  a 
straight  line,  thence  off  at  right  angles  from  the  general  course  of  the 
river,  so  far  that  a  line  parallel  thereto  will  include  the  quantity. 

Respecting  this  entry  there  is  no  controversy. 

Robert  POwell  enters  1,000  acres  of  land,  *<  beginning  at  the  upper 
corner  on  the  Scioto,  of  Major  Thomas  Massie's  entry.  No.  480,  run- 
ning up  the  river  520  poles,  when  reduced  to  a  straight  line,  thence 
from  the  beginning  with  Massie's  line,  so  far  that  a  line  parallel  with 
the  general  course  of  the  river  shall  include  the  quantity." 

Then  Ferdinand  Oneal  enters  1,000  acres  of  land,  beginning  at 
the  upper  corner  on  the  Scioto,  of  Robert  Powell's  entry.  No.  503, 
running  up  the  river  520  pbles,  when  reduced  to  a  straight  line,  and 
from  the  beginning  with  Powell's  line,  so  far  that  a  line  parallel  with 
the  general  course  of  the  river  shall  include  the  quantity. 

As  Oneal's  entry  depends  on  Powell's,  it  is  necessary  to  ascertain 
the  land  taken  by  Powell,  before  that  of  Oneal  can  be  accurately 

determined. 
[  *  164  ]  Had  the  general  course  of  the  Scioto  continued  *  nearly 
the  same,  no  difficulty  would  have  been  found  in  this  case. 
The  surveys  might  have  conformed  literally  to  all  the  calls  of  each 
entry,  and  each  tract  would  have  constituted  nearly  a  rectangular 
figure  with  a  base  of  520  poles  on  the  river,  and  a  back  line  parallel 
to  that  base.  But  the  unexpected  bends  of  the  Scioto  have  deranged 
tUb  uniformity  of  this  chain  of  locations,  and  produced  questions  of 
considerable  intricacy  respecting  the  ground  which  must  be  covered 
by  them* 

Thomas  Massie's  entry  being  of  1,400  acres,  and  Powell's  of  only 
1,000  acres,  with  a  base  of  the  same  length  on  the  river,  it  probably 
was  thought  certain  that  Massie's  upper  line  would  extend  beyond 
Powell's  land,  and  that  the  line  of  Powell,  which  was  to  run  parallel 
to  the  river,  would  intersect  Massie's  upper  line.  Powell's  entry, 
therefore,  calls  to  run  from  the  river  with  Massie's  line,  so  far  that  a 
line  parallel  to  the  general  course  of  the  river  will  include  the  quan- 
tity. Upon  actual  survey  the  course  of  the  river  is  found  to  be  such 
that  a  line  parallel  thereto,  drawn  from  the  end  of  Massie's  line^ 
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ivonld  not  include  200  axnres  of  land.  Under  these  circumstancea 
Powell  must  lose  between  8  and  900  acres  of  land,  if  his  entry  can- 
not be  so  construed  as  to  extend  beyond  the  length  of  Massie's  line. 

From  the  peculiar  situation  of  titles  acquired  under  the  land  law  of 
Virginia,  a  law  which  offered  for  sale  an  immense  unexplored  wilder- 
ness, covered  with  savages  equally  fierce  and  hostile,  leaving  to  the  pur- 
chaser the  right  to  place  his  warrant,  which  was  the  evidence  of  his 
purchase,  on  any  land  not  previously  appropriated,  and  requiring  him 
to  make  his  entries  so  certainly  that  any  other  person  might  locate 
the  adjacent  residuum,  it  followed  inevitably  that  immense  difficul- 
ties would  occur,  and  that  locations  must  often  be  lost,  or  receive 
that  certainty  which  the  law  required  from  principles  adapted  to  the 
general  state  of  things  in  the  country,  but  which  were  not  precisely 
foreseen  when  the  locations  were  made. 

•  These  principles  have  been  laid  down  by  the  courts,  and  [  *  165  ] 
must  be  considered  as  expositions  of  the  statute.     A  great 
proportion  of  the  landed  property  of  the  country  depends  on  adhering 
to  them* 

The  great  and  equitable  foundation  on  which  they  stand  is  this. 
If,  by  any  reasonable  construction  of  ai>  entry,  it  can  be  supported, 
the  courts  will  support  it.  This  principle  absolutely  requires  that  all 
discretion,  with  respect  to  the  mode  of  surveying  an  entry,  should  be 
surrendered.  For  if  a  location  might  be  surveyed  in  various  ways, 
then  it  is  vague,  and  no  subsequent  locator  would  know  how  to  en- 
ter the  adjacent  residuum.  The  court,  therefore,  is  compelled  to  say 
in  what  manner  every  location,  which  appears,  in  its  terms,  to  reserve 
some  power  in  the  locator  to  vary  its  form,  shall  be  surveyed. 

In  the  exercise  of  this  essential  and  necessary  power,  they  have 
declared  that  when  a  given  quantity  of  land  is  to  be  laid  off  on  a 
given  base,  it  shall  be  included  within  four  lines,  so  that  the  lines 
proceeding  from  the  base  shall  be  at  right  angles  with  it,  and  the 
line  opposite  the  base  shall  be  parallel  to  it,  unless  this  form  be  re- 
pugnant to  the  entry. 

The  consequence  of  this  principle  is,  that  if  the  calls  of  an  entry 
do  not  fully  describe  the  land,  but  furnish  enough  to  enable  the  court 
to  complete  the  location  by  the  applicd.tion  of  certain  principles,  they 
will  complete  it 

They  have  also  decided  that,  if  a  location  have  certain  material 
calls  sufficient  to  support  it,  and  to  describe  the  land,  other  calls  less 
material  and  incompatible  with  the  essential  calls  of  the  entry,  may 
be  discarded. 

These  principles,  it  is  believed,  will  enable  the  court  to  ascertain,  in 
m  reasonable  manner,  the  land  covered  by  Powell's  location. 
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[  •  166  ]  The  beginning  is  the  upper  corner  of  Massie  on  the  *  Scio- 
to. A  base  line  upon  the  river  is  then  given  to  consist  of 
520  poles,  when  reduced  to  a  straight  line.  Massie's  upper  line,  to 
its  whole  extent,  if  necessary,  is  also  given,  and  a  back  line  parallel 
to  the  base  is  given.  The  side  line  opposite  Massie's  line,  and  the 
course  from  the  termination  of  Massie's  line  to  the  back  line  are 
wanting,  and  are  to  be  supplied  by  construction. 

The  material  inquiry,  so  far  as  respects  the  present  cause,  is,  in 
what  direction  shall  Powell's  upper  line,  extending  back  from  the 
river  to  the  line  parallel  to  the  general  course  of  the  river,  be  run  ? 
That  line  is  not  given,  and  is,  consequently,  to  be  supplied  by  con- 
struction. 

According  to  the  uniform  course  of  decisions,  Powell's  upper  line 
must  project  from  the  base  of  right  angles  with  it,  unless  there  shall 
be  some  other  call  in  the  entry  which  controls  this  general  principle. 
It  is  contended  that  it  is  controlled  by  the  call  to  run  with  Massie's 
line  from  the  beginning.  Massie's  line  not  being  at  right  angles  with 
the  base  line,  it  is  argued  that  Powell's  opposite  line,  discarding  the 
rectangular  principle,  must  be  parallel  to  the  line  from  the  beginning. 

But  the  court  does  not  concur  with  the  counsel  for  the  plaintiff  in 
error,  in  this  opinion.  The  principle,  that  the  rectangular  figure  is  to 
be  preferred  to  any  other,  and  is  to  be  preserved  whenever  it  can  be 
preserved,  originates  in  the  necessity  of  adopting  some  regular  figure 
in  order  to  give  to  locations  that  certainty  which  is  not  always  to  be 
found  in  their  terms,  and  in  the  superior  convenience  of  that  figure 
over  every  other,  with  respect  to  the  adjacent  residuum.  These  mo- 
tives apply  to  a  part  as  well  as  to  the  whole  of  an  entry.  If  one  lo- 
cation be  made  upon  another,  so  that  the  lines  of  that  other  bind  the 
entry  on  one  side,  and  then  a  precise  line  be  called  for  from  the  be- 
ginning to  run  a  certain  distance,  from  the  end  of  which  a  line  is  to 
be  drawn,  and  to  continue  until  a  line,  parsJlel  to  the  first 
[  •  167  ]  or  base  line,  or  to  some  given  point  in  •  the  lines  of  the 
person  on  whom  the  location  is  made,  shall  include  the 
quantity,  the  same  respect  for  certainty  and  convenience  which  in- 
duced originally  the  adoption  of  the  rectangular  figure  would  seem 
to  require  its  adoption  with  respect  to  those  lines  which  did  not  re- 
ceive a  different  direction  firom  the  positive  calls  of  the  location.  On 
one  side  there  might  be  several  different  lines ;  but  this  would  not 
eeem  to  demand  that,  on  the  opposite  side,  the  same  veuriety  should 
be  preserved.  It  would  be  departing  from  the  principle  unnecessarily 
to  require  that  the  lines  of  the  opposite  side  of  the  tract  should  be 
multplied  in  order  to  be  all  parallel  to  the  lines  by  which  one  side  was 
unavoidably  bounded.     To  the  court  it  seems  that  the  rectangular 
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principle  is  always  to  be  preserved,  where  it  can  be  preserved,  that  ioi 
where  there  is  no  call  in  the  entry  applying  to  the  lines  which  con- 
trol them,  and  that,  where  it  is  necessarily  departed  from,  the  depar- 
ture should  not  be  extended  further  than  the  necessity  requires. 

In  this  particular  case  the  location  does  not  call  for  a  line  parallel 
to  Massie's  line,  and,  as  Massie's  line  was  to  run  at  right  angles  from 
the  general  course  of  the  river,  and  it  was  obviously  expected  Powell's 
line  would  not  extend  the  whole  length  of  Massie's  line,  it  is  clear 
that  the  locator  expected  that  Powell's  upper  line,  when  at  right 
angles  with  the  course  of  the  river,  would  be  nearly  parallel  to  Mas- 
sie's  line. 

This  may  be  considered  as,  in  some  degree,  an  auxiliary  argument 
in  favor  of  the  opinion  which  is  entertained  by  this  court,  that  the 
circuit  court  did  right  in  laying  down  the  upper  line  of  Powell  at  right 
angles  with  his  base  line. 

This  line  being  established,  it  is  of  little  importance  to  Oneal's 
daim  in  what  manner  the  remaining  lines  of  Powell  may  be  run. 

The  call  of  the  location,  so  far  as  respects  the  side  binding  on 
Massie,  is  said  to  stop  at  Massie's  north-western  corner.  Is  that  line 
to  be  continued  ? 

•  The  conclusive  objection  to  it  is,  that  it  would  intersect  [  *  168  ] 
the  upper  line  before  the  quantily  wae  obtained,  and  would, 
consequently,  entirely  defeat  the  call  for  a  back  line  parallel  to  the 
course  of  the  river. 

Is  a  line  at  right  angles  with  the  general  course  of  the  river  to  be 
run  from  Massie's  corner  and  continued  until  a  line  parallel  to  the 
base  line  would  include  the  quantity  ? 

This  would  be  less  exceptionable,  but  it  would  be  departing  further 
from  the  square,  and  might,  in  some  instances,  exhibit  a  plat  the 
breadth  of  which  would  not  be  one  third  of  its  length.  This  pointy 
however,  is  not  critically  examined,  because  it  is  of  very  littie  im- 
portance in  the  present  cause.  The  upper  line  of  Powell,  on  which 
Oneal  binds,  would  be  the  same  as  far  as  it  now  runs,  and  should  it 
be  continued  further^  it  would  only  take  a  small  angle  of  Oneal's 
survey  as  made  by  order  of  the  circuit  court. 

The  court  is  of  opinion  that  Powell's  entry  is  rightiy  surveyed  by 
order  of  the  circuit  court,  and  it  is  an  additional  argument  in  support 
of  this  opinion,  that,  with  the  exception  of  the  angle  unavoidably 
made  by  the  interference  of  Massie,  the  general  form  of  the  land 
approaches  a  square  more  nearly  than  if  laid  off  in  any  other  manner. 

If  Powell's  entry  be  correctiy  surveyed,  Oneal's  cannot  be  laid  off 
otherwise  than  it  is. 

Were  it  even  to  be  admitted  that  the  original  survey  made  for 

30* 
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Powell  was  correct,  it  is  entirely  possible  that  the  case  of  the  plain- 
tiflf  would  not  be  materially  improved  thereby. 

Powell's  back  line  would  probably  terminate  on  the  river ;  in  which 
event,  that  would  be  his  upper  corner  on  the  Scioto,  which  is  called 
for  as  the  beginning  of  Oneal's  entry.  Oneal  then  calls  to  run  on 
the  river  a  distance  of  620  poles  on  a  straight  line,  and  with  Pow- 
ell's line  so  far  as  that  a  line  parallel  to  the  general  course 
[  •  169  ]  •of  the  river  shall  include  1,000  acres.  Either  this  entry  is 
rendered  totally  incapable  of  being  surveyed  in  consequence 
of  the  call  for  Powell's  line,  or  it  must  be  so  surveyed  as  to  include 
almost  the  whole  town  of  Chilicothe,  and  to  take  a  considerable  part 
of  Massie's  land. 

It  is,  however,  unnecessary  to  inquire  what  would  be  the  rights 
of  the  person  claiming  Oneal's  entry,  in  that  event,  since  the  court 
is  satisfied  that  the  survey,  as  directed  by  the  circuit  court,  is  cor- 
rect. 

The  case,  then,  as  made  out  in  evidence,  is  this :  Nathaniel  Mas- 
sie,  employed  to  locate  a  military  warrant  for  Oneal,  has  entered  the 
warrant  in  pursuance  of  his  engagement.  On  surveying  the  entries 
on  which  that  of  Oneal  depended,  he  either  believed  that  Oneal's 
entry  was  void  from  the  repugnancy  of  its  calls,  or  if  not  absolutely 
void,  was  incapable  of  covering  the  land  which,  according  to  legal 
construction,  and  the  common  understanding  of  those  who  might 
read  the  entries,  it  must  be  considered  as  covering ;  or  he  thought 
that,  by  obtaining  a  prior  patent  for  the  land,  he  might  resist  any 
claim  which  might  afterwards  be  made  by  Oneal,  or  those  claiming 
under  him.  If  Massie  really  believed  that  Powell's  entry  was  pro- 
perly surveyed,  and  that  Oneal's  entry,  as  made,  could  not  be  sur- 
veyed, it  was  his  duty  to  amend  it,  or,  if  that  was  not  his  duty,  to 
place  it  elsewhere.  For  omitting  so  to  do  he  is  chargeable  with  such 
gross  neglect  of  duty  as  to  render  him  responsible  in  damages,  had 
his  construction  of  Oneal's  location  even  been  correct.  But,  if  in 
this  he  was  mistaken,  it  would  be  dangerous  in  the  extreme,  it  would 
be  a  .cover  for  fraud  which  could  seldom  be  removed,  if  a  locator, 
alleging  difficulties  respecting  a  location,  might  withdraw  it  and  take 
the  land  for  himself.  He,  however,  has  not  withdrawn  it,  except  so 
far  as  it  may  be  impliedly  withdrawn  by  the  survey  of  530  acres. 
With  that  exception,  the  entry  still  covers  the  land  on  which  it  was 
originaUy  placed,  and  is  still  entitied  to  that  land.  But  Massie,  the 
agent  «of  Oneal,  has  entered  and  surveyed  a  portion  of  that  land 
for  himself,  and  obtained  a  patent  for  it  in  his  own  name. 
(  •  170  J  •According  to  the  clearest  and  best  established  principles  of 
equity,  the  agent  who  so  acts  becomes  a  trustee  for  his  prin- 
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cipaL  He  cannot  hold  the  land  under  an  entry  for  himself  otherwise 
than  as  tnistee  for  his  principal. 

So  far,  then,  as  Oneal's  land  is  within  Massie's  survey,  Massie  is 
a  trustee  for  Oneal  and  his  assignees,  and  upon  the  principle  stated 
in  the  early  part  of  this  opinion,  the  court  of  Kentucky  had  juris- 
diction of  the  cause. 

But  a  part  of  Oneal's  land  is  surveyed  for  Powell,  and  in  a  con- 
test between  his  assignees  and  Powell,  the  court  of  Kentucky  would 
have  had  no  jurisdiction.  This  controversy,  however,  is  not  with 
Powell ;  it  is  vnth  Massie,  who  is  the  purchaser  of  Powell's  rights. 
The  whole  property  being  thus  in  the  hands  of  Massie,  and  the  court 
of  Kentucky  being  in  possession  of  the  cause,  and  having  clear  juris- 
diction of  a  part  of  it  which  decides  the  principle  on  which  the  whole 
depends,  that  court  did  right  in  deciding  the  whole  cause,  and  decree- 
ing to  the  assignees  of  Oneal  the  whole  land  originally  included  in 
the  entry  made  for  him. 

Ck)n8iderable  doubts  were  entertained  respecting  the  right  of  Watts 
to  more  than  the  unsurveyed  part  of  the  entry.  But  a  majority  of  the 
court  is  of  opinion  that  he  stands  precisely  in  the  place  of  Oneal. 

As  Massie  does  not  show  that  he  had  conveyed  any  of  that  part 
of  Powell's  survey  which  is  included  within  Oneal's  entry  previous 
to  the  institution  of  this  suit,  or  even  now,  the  allegation  that  he  hsA 
conveyed  a  part  of  Powell's  survey  could  not  furnish  sufficient  matter 
for  preventing  the  decree  which  was  rendered. 

The  decree  of  the  circuit  court  is  affirmed,  with  costs. 

6W.660;  5P.1;  6P.291,889;  15  H.  238;  20  H.  588. 


•  The  United  States  v.  Hall  and  Worth.      [  *  171  ] 

6  C.  171. 

An  embargo  bond,  conditioned  to  land  a  cargo  at  some  port  in  the  United  States,  "  dangers 
of  the  seas  excepted,"  is  not  forfeited,  if  the  vessel  be  forced  by  stress  of  weather  to  put 
away  for  a  foreign  port,  and  the  cai^go  is  there  landed  by  an  order  of  the  local  govern- 
ment 

An  effect,  which  is  an  inevitable  consequence  of  a  peril  of  the  sea,  must  be  ascribed  to  thai 
as  its  canse. 

Error  to  the  circuit  court  of  the  United  States  for  the  district  of 
Pennsylvania,  in  an  action  of  debt.  The  nature  of  the  case,  and  ifai 
material  facts,  appear  in  the  opinion  of  the  court 
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Rodney^  attorney-general,  and  Jones^  for  the  United  States. 

Ebpkinson^  for  the  defendant 

[  *174  ]      *  Marshall,  C.  X,  delivered  the  opinion  of  the  courts  as 

follows : 
[  *175  ]  This  suit  was  instituted  on  a  bond  taken  in  *  pursuance 
of  the  original  Embargo  Act,^  with  a  condition  that  the  cargo 
of  the  schooner  Mary,  a  sea-letter  vessel,  should  be  relanded  in  the 
port  of  East  Portland,  or  some  other  port  of  the  United  States,  ^  the 
dangers  of  the  seas  only  excepted." 

Her  cargo  was  not  relanded  within  the  United  States,  but  was  car- 
ried  to  Porto  Bico  and  sold.  The  defendants  allege  that  they  weie 
driven  by  stress  of  weather  into  Porto  Bico,  where  the  cargo  was 
landed  by  order  of  the  government ;  and  they  insist  that  the  case  is 
within  the  exception  contained  in  the  condition  of  the  bond.  The 
circuit  court  inslracted  the  jury,  that  if  they  believed  the  testimony, 
it  was  sufficient  in  law,  to  bar  the  action.  To  this  opinion  the  coun- 
sel for  the  United  States  excepted ;  and  ite  propriety  is  now  to  be 
considered. 

The  improbabiliiy  of  the  allegations  made  by  the  defendante  is  no 
longer  the  subject  of  inquiry.  The  jury  have  verified  them,  and  the 
court  must  receive  them  as  true.  The  testimony  is,  that  The  Mary 
was  driven  by  tempestuous  weather  into  a  foreign  port.  That,  while 
prosecuting  her  voyage,  she  encountered  weather  which  so  disabled 
both  the  crew  and  vessel,  and  put  her  in  such  a  situation  that,  to 
escape  Nantucket  Shoals,  ^'  she  was  obliged  to  change  her  course, 
and  endeavor  to  gain  a  southern  port"  She  changed  her  course  and 
bore  for  Charleston.  But  such  was  the  condition  of  the  crew  and  of 
the  vessel,  and  so  iievere  and  so  adverse  were  the  winds,  that  she  "  could 
not  make  Charleston,  nor  any  other  port  of  the  United  Stetes,  and 
was  obliged  to  bear  away  for  the  West  Indies,  to  obtein  reUet" 

The  vessel,  then,  was  driven  into  Porto  Rico  by  the  cause  which 
forms  the  exception  in  the  condition  of  the  bond,  and  if  the  cargo  had 
been  lost  at  the  mouth  of  the  harbor,  instead  of  entering  the  port,  all 
would  admit  that  the  penalty  of  the  bond  had  not  been  incurred. 
But  it  is  contended  that  the  dangers  of  the  seas  terminated  on  enter- 
ing the  port,  and  that  no  sufficient  cause  is  shown  for  not  bringing 
back  the  cargo  to  the  United  States. 
[  •  176  ]    *  The  case  stetes  that  the  governor  of  Porto  Bico  issued 
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an  order  that  the  cargo  should  be  landed  and  sold,  '^with  which 
order  the  captain  was  obliged  to  comply." 

As  this  case  is  stated,  The  Mary  was  driven  into  Porto  Bico,  and 
the  sale  of  her  cargo,  while  there,  was  inevitable.  The  dangers  of  the 
sea  placed  her  in  a  sitaation  which  put  it  out  of  the  power  of  the 
owners  to  reland  her  cargo  within  the  United  States.  The  obli- 
gors, then,  were  prevented,  by  the  dangers  of  the  seas,  from  complying 
with  the  condition  of  the  bond ;  for  an  effect,  which  proceeds  inevi- 
tably, and  of  absolute  necessity,  from  a  specified  cause,  must  be  as- 
cribed to  that  cause. 

It  is  the  unanimous  opinion  of  this  court  that  there  is  no  error  in 
the  proceedings  of  the  circuit  court,  and  that  the  judgment  be 
affirmed* 

0  C.  S07;  6  P.  109. 


Campbell  t;.  Oordon  and  Wife. 

6  C.  176. 

Under  the  Naturalization  Act  of  Jannarj  29, 1795,  (1  Stats,  at  Large,  414,)  the  administration 
of  the  oath  of  allegiance  amounts  to  a  judgment  of  the  court  for  the  admission  of  the  appli* 
cant  to  the  rights  of  a  citizen,  and  implies  that  all  prerequisites  had  been  complied  with. 

Under  the  act  of  April  14,  1802,  (2  Stats,  at  Large,  153,)  a  minor  c^iild  of  a  father  so  nata- 
ralized,  became  a  citizen,  though  not  then  within  the  United  States,  provided  she  was  resi 
dent  thei^in  at  the  time  of  the  passage  of  the  act.  ^ 

This  was  an  appeal  from  a  decree  of  the  circuit  pourt  of  the  United 
States  for  the  district  of  Virginia,  dismissing  the  bill  of  the  com- 
plainant. 

C.  Lee  and  R  &  Key^  for  the  appellant. 
Swanmj  contra. 

Washington,  J.,  delivered  the  opinion  of  tiie  court  as  fol- 
lows: 

**  The  object  of  the  bill  was  to  rescind  a  contract  made  be- 
tween the  appellant  and  Robert  Oordon,  the  appellee,  for  the  sale 
of  a  tract  of  land  by  the  latter  to  the  former,  upon  the  ground 
of  a  defect  of  title.     The  faet^  in  the  case,  which  are  not  cfispottd 
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appear  to  be  as  follows :  The  land  which  forms  the  subject  of  db* 
pute  belonged  to  James  Currie,  a  citizen  of  Virginia,  who  died  seized 
thereof  in  fee,  on  the  23d  of  April,  1807,  intestate,  and  without  issue. 
James  Currie  had  one  brother  of  the  whole  blood,  named  William, 

who,  prior  to  the  14th  day  of  October,  in  the  year  1795,  was 
[  *  177  ]  a  subject  of  the  king  of  Great  Britain,  but  who  *  emigrated 

to  the  United.States,  and  on  the  day  last  mentioned,  at  a 
district  court  held  at  Suffolk,  in  Virginia,  took  the  oath  prescribed  by 
the  act  of  congress,  for  entitling  himself  to  the  rights  and  privileges 
of  a  citizen.  At  the  time  when  this  oath  was  taken,  William  Currie 
had  one  daughter,  Janetta,  the  wife  of  the  appellee,  who  was  born  in 
Scotland  She  came  to  the  United  States  in  October,  1797,  whilst 
an  infant,  during  the  life  of  her  father,  and  hath  ever  since  continued 
to  reside  in  the  State  of  Virginia*    William  Currie  died  prior  to  the 

23d  of  April,  1807." 
[  *  181  ]      *  The  title  of  the  appellees  to  the  land  in  question  being 

disputed  only  upon  the  ground  of  the  alienage  of  the  female 
appellee,  the  court  take  it  for  granted  that  there  is  no  other  objection 
to  its  validity.  It  is  contended,  by  the  counsel  for  the  appellant,  that 
Janetta,  who  claims  as  heir  to  James  Currie,  is  an  alien,  inasmuch  as 
she  has,  by  no  act  of  her  own,  entitled  herself  to  the  rights  and  pri- 
vileges of  a  citizen,  and  cannot  claim  those  rights  in  virtue  of  her 
migration  to  the  United  States,  and  of  any  acts  performed  by  her 
&ther.  First,  because  her  father  was  not  duly  naturalized;  and 
secondly,  because,  if  he  were,  she  was  not,  at  the  time  of  her  father's 

naturalization,  dwelling  within  the  United  States. 
[  *  182  ]       *  In  support  of  the  first  objection  it  is  contended  that, 

although  the  oath  prescribed  by  the  second  section  of  the  act 
of  congress  entitled  *' An  act  to  establish  a  uniform  rule  of  naturaliza* 
tion,  and  to  repeal  the  act  heretofore  passed  on  that  subject,"  passed 
the  29th  of  January,  1795,  was  administered  to  the  said  William  Cur- 
rie, by  a  court  of  competent  jurisdiction,  still  it  does  not  appear,  by 
the  certificate  granted  to  him  by  the  court,  and  appearing  in  the  re- 
cord, that  he  was,  by  the  judgment  of  the  court,  admitted  a  citizeni 
or  that  the  court  was  satbfied  that,  during  the  term .  of  two  years, 
mentioned  in  the  same  section,  he  had  behaved  as  a  man  of  good 
moral  character,  attached  to  the  Constitution  of  the  United  States, 
and  well  disposed  to  the  good  order  and  happiness  of  the  same. 

It  is  true,  that  this  requisite  to  his  admission  is  not  stated  in  the 
certificate  ;  but  it  is  the  opinion  of  this  court,  that  the  court  of  Suf- 
folk must  have  been  satisfied  as  to  the  character  of  the  applicant,  or 
otherwise  a  certificate,  that  the  oath  prescribed  by  law  had  been  taken, 
would  not  have  been  granted. 
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It  is  unnecessary  to  decide  whether,  in  the  order  of  time,  this  satis- 
faction, as  to  the  character  of  the  applicant,  must  be  first  given,  or 
whether  it  may  not  be  required  after  the  oath  is  administered,  and, 
if  not  then  given,  whether  a  certificate  of  naturalization  may  not  be 
withheld.  But  if  the  oath  be  administered,  and  nothing  appears  to 
the  contrary,  it  must  be  presumed  that  the  court,  before  whom  the 
oath  was  taken,  was  satisfied  as  to  the  chaiecter  of  the  applicant. 
The  oath,  when  tciken,  confers  upon  him  the  rights  of  a  citizen,  and 
amounts  to  a  judgment  of  the  court  for  his  admission  to  thode  rights. 
It  is,  therefore,  the  unanimous  opinion  of  the  court,  that  William 
Cuirie  was  duly  naturalized. 

The  next  question  to  be  decided  is,  whether  the  naturalization  of 
William  Currie  conferred  upon  his  daughter  the  rights  of  a  citizen, 
after  her  coming  to,  and  residing  within  the  United  States, 
she  having  been  *  a  resident  in  a  foreign  country  at  the  time  [  *  183  ] 
when  her  father  was  naturalized. 

Whatever  difficulty  might  exist  as  to  the  construction  of  the  3d 
section  of  the  act  of  the  29th  of  January,  1795,  in  relation  to  this 
point,  it  is  conceived  that  the  rights  of  citizenship  were  clearly  con- 
ferred upon  the  female  appellee  by  the  4th  section  of  the  act  of  the 
14th  of  April,  1802. 

This  act  declares  that  the  children  of  persons  duly  naturalized 
under  any  of  the  laws  of  the  United  States,  being  under  the  age  of 
twenty-one  yeaxs  at  the  time  of  their  parent's  being  so  naturalized, 
shall,  if  dwelling  in  the  United  States,  be  considered  as  citizens  of 
the  United  States.  This  is  precisely  the  case  of  Mrs.  Gordon.  Her 
father  was  duly  naturalized,  at  which  time  she  was  an  infant ;  but 
she  came  to  the  United  States  before  the  year  1802,  and  w£is  at  the 
time  when  this  law  passed,  dwelling  within  the  United  States. 

It  is  therefore  the  imanimous  opinion  of  the  court,  that  at  the 
time  of  the  death  of  James  Cuirie,  Mrs.  Gordon- was  entitled  to  all 
the  right  and  privilege  of  a  citizen ;  and  therefore  that  there  is  no 
error  in  the  decree  of  the  circuit  court  for  the  district  of  Yirginiai 
which  is  to  be  affirmed,  with  costs. 


M'Enioht  v.  Craig's  Administratoiu 

6  C.  188. 

la  Virginia,  if  the  defendant  die  after  interlocutory  judgment  and  a  writ  of  inqnuy  awarded| 
Ufl  administrator,  upon  tdrefacioif  can  only  plead  what  his  intestate  could  hare  pleadedi 
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In  all  cases  of  rerersal,  if  Ibis  court  dir6et  the  court  below  to  enter  judgment  fbr  the  plain- 
tiff in  error,  the  court  below  will,  of  course,  enter  the  judgment  with  the  costs  of  that 
court. 

Error  to  the  dicait  court  for  the  District  of  Ck)liimbia  in  an  actioa 
of  debt  upon  a  judgment  and  devastavit^  brought  by  IVrKnigfat 
against  Craig,  as  executor  of  Mitchell. 

After  an  office  judgment  by  default  against  Craig,  and  a  writ  of 
inquiry  awarded  ii^  November,  1807,  at  the  rules,  Craig  died.  -  At  the 
July  term,  1808,  his  death  was  suggested,  and  a  scire  facias  awarded 
against  L  G.  Ladd,  his  administrator.  At  the  July  term, 
[  *  184  ]  *  1809,  (being  the  fourth  term  after  the  office  judgment,) 
Ladd  appeared  by  his  attorney,  and  offered  to  plead  a 
special  plea  of  plene  administravit^  by  himself,  as  administrator  of 
Craig,  to  which  the  plaintiff  objected,  but  the  court  overruled  the 
objection,  and  admitted  the  plea  to  be  filed. 

The  substance  of  the  plea  was,  that  Craig  had  made  a  deed  of 
trust  of  certain  real  estate  to  secure  Ladd  for  his  indorsements  for 
Craig  at  the  bank,  by  which  deed  Craig  covenanted  to  indemnify 
Ladd.  That  Ladd  had  indorsed  the  notes  of  Craig  to  the  amount 
of  $8,000,  which  were  discounted  at  the  bank,  and  continued  the  in- 
dorsements to  the  time  of  Craig's  death.  That  the  bank  had  recovered 
judgment  against  Ladd  as  indorser  of  some  of  those  notes  to  the 
amount  of  $6,009,  and  that  Ladd  had  paid  other  of  the  said  notes 
to  the  amount  of  $3,174,  to  avoid  being  compelled  by  suit  to  pay 
the  same.  That  the  estate,  mentioned  in  the  deed  of  trust,  having 
been  sold,  produced  only  $4,095,  whereby  the  estate  of  Craig  became 
indebted  to  Ladd  in  the  sum  of  ^5,138,  and  so  much  of  the  estate 
of  Craig  is  liable  to  be  retained  by  Ladd  in  satisfaction. 

That  Craig  was  bound  to  several  other  creditors  by  specialties  in 
large  sums,  amounting  to  $10,000,  and  suits  thereupon  have  been 
brought  against  Ladd,  and  are  now  pending;  that  he  has  in  his 
hands  personal  estate  of  Craig  to  the  amount  of  $960  only,  which 
is  liable  to  be  retained  by  him  in  satisfaction  of  the  damage  he  has 
sustained  by  his  indorsements  for  Craig,  by  virtue  of  the  covenant 
for  his  indemnification,  and  to  pay  the  specialty  creditors  afore- 
said. 

To  this  plea  the  plaintiff  replied  the  office  judgment  and  writ  of 
inquiry  awarded  against  Craig  in  his  lifetime  in  this  suit ;  the  sub- 
sequent death  of  Craig,  and  the  sdre  facias  against  Ladd,  as  his 
administrator,  returnable  to  November  term,  1808. 

The  defendant  rejoined,  that  Craig  died  on  the day  of ^ 

in  the  year  1807. 
[  *  186  ]       To  this  rejoinder  the  plaintiff  demurred,  and  assigned  as 
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cause  of  demiurer,  that  the  rejoinder  is  no  answer  to  the  replicationi 
and  is  a  departure  firom  the  plea. 

The  eonrt  below  being  of  opinion  that  the  plea  was  good,  and  the 
replication  bad,  rendered  judgment  upon  the  demurrer  for  the  de- 
fendant. 

The  plaintiff  sued  out  his  writ  of  error. 

E.  X  LeCj  for  the  plaintiff  in  error. 

Swcmny  oontnu  [  *  186  ] 

^February  19.  Marshall,  C.  J.,  delivered  the  opinion  [  *  187  ] 
of  the  court,  to  the  following  effect : 

The  act  of  Assembly  of  Virginia,  is  copied  almost  literally  from 
the  English  statute  of  8  and  9  W.  IIL  c.  11.  The  case  in  6  Mod. 
142,  and  1  Salk.  315,  is  a  decision  expressly  upon  that  statute,  and 
is  precisely  in  point,  that  the  defendant  upon  the  scire  facias  can  only 
plead  what  the  intestate  could  have  pleaded ;  and  that  it  is  not  to 
be  considered  as  a  proceeding  against  the  representative  of  the  de- 
ceased, but  a  continuance  of  the  original  action. 

The  plea  is  such  as  could  pot  have  been  pleaded  in  the  original 
action,  and  is  therefore  bad. 

The  judgment  must  be  reversed,  and  the  cause  remanded  for  the 
defendant  to  plead  to  the  original  action,  if  he  should  think  proper. 

To  a  question  by  JS.  X  Lee^  the  chi^f  justice  answered,  that  if  the 
plaintiff  in  error  should  obtain  a  judgment  in  the  court  below,  it  will 
of  course  be  with  costs.  So  in  all  cases  of  reversal,  if  this  court 
direct  the  court  below  to  enter  judgment  for  the  plaintiff  in  error,  the 
court  below  will,  of  course,  enter  the  judgment  with  the  costs  of  that 
court. 


Kennedy  v.  Bbent. 

6  C.  187. 

The  marshal  is  bound  to  serre  proceM  as  soon  as  he  reasonablj  can. 
The  eenrioe  of  a  chancesj  attachment  preyenis  the  garnishee  from  legallj  parting 
money  in  his  hands. 

■ 

Erbor  to  the  circuit  court  for  the  District  of  Columbia  in  an  ao* 
tion  on  the  case  by  Kennedy  against  Brent,  marshal  of  the  District 
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[  *  18S  ]  of  *  Columbia,  for  the  neglect  of  his  deputy  in  not  serving 
a  subpoena  in  chancery,  commonly  called  a  chancery  attach- 
ment, in  due  time,  whereby  the  plaintiff  lost  his  debt. 

The  defendant  pleaded  not  guilty,  and  a  verdict,  by  consent,  was 
rendered  for  the  plaintiff,  subject  to  the  opinion  of  the  court  upon  a 
case  agreed,  which  stated  that  on  the  13th  of  December,  1804,  the 
plaintiff  filed  his  bill  in  chancery  against  Johnston  and  Hampson  in 
the  common  form  of  a  bill  for  a  chancery  attachment  in  Virginia. 
And  that  the  clerk  of  the  court-,  at  the  instance  of  the  plain- 
[  *  189  ]  tiff,  issued  a  process  commonly  *  called  a  chancery  attach- 
ment, being  a  subpoena  in  the  common  form,  to  answer  a 
bill  in  chancery,  upon  which  was  the  following  indorsement,  namely, 
'<  Memorandum.  The  object  of  the  bill  this  day  filed  in  this  case  is 
to  stay  the  moneys  and  effects  of  the  defendant,  Johnston,  in  the 
hands  of  the  defendant,  Hampson,  to  satisfy  a  debt  due  firom  the 
defendant,  Johnston,  to  the  complainant. 

(Signed)  <<G.  Dbnbalb." 

That  tiiis  process,  shortly  after  it  was  issued,  was  put  into  the 
hands  of  W.  Fox,  one  of  the  defendant's  deputies,  to  be  executed, 
and  might  have  been  served  by  him  if  he  had  endeavored  to  have 
served  the  same,  but  it  so  happened  that  he  did  not  serve  the  same, 
and  that  it  afterwards  got  into  the  hands  of  Lewis  Summers,  another 
of  the  defendant's  deputies,  who  served  the  same  on  the  20th  day  of 
June,  1805,  and  made  the  following  return  thereupon :  '^  I  received 
this  attachment  shortiy  after  it  issued,  and  delivered  it  to  W.  Fox, 
D.  M.,  to  serve,  who  shortly  after  left  the  town  of  Alexandria,  leaving 
in  the  marshal's  office  two  bundles  of  process,  one  marked  ^  process 
served,'  and  the  other  '  process  not  served.'  In  the  first  bundle  was. 
this  subpoena  in  chancery.  On  or  about  May  or  June  last,  I  was 
informed  it  had  not  then  been  served.  I  then  examined  this  process 
and  found  it  without  any  indorsement,  and  took  the  earliest  oppor- 
tunity to  inquire  of  Mr.  Fox  as  to  the  service  of  the  subpoena,  who 
informed  me  he '  did  not  recollect  having  served  it.  I  then,  on  the 
20th  of  June,  served  the  same  on  Bryan  Hampson.  The  other 
defendant,  Johnston,  not  found. 

(Signed)  «  L.  Summers,  D.  M.** 

Whereupon  it  was  agreed,  that  the  verdict  should  be  subject  to 
the  opinion  of  the  court  upon  the  following  questions : 

^'  1.  As  the  marshal,  by  his  deputy,  executed  the  prooess 

[  *190  ]  on  the  20th  of  June,  1805,  before  the  day  *  appointed  for 

the  return  thereof,  and  returned  the  same  on  the  return  day 
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thereof,  whether  he  was  in  law  bound  to  have  served  the  same,  if  in 
his  power  so  to  do,  at  any  time  previous  to  the  said  20th  of  June, 
1805,  unless  he  was  specially  required  by  the  plaintiff  to  ^erve  the 
same,  notwithstanding  he  received  the  same  as  marshal  on  the  day 
on  which  the  said  process  was  issued. 

^'2.  Whether  the  indorsement  on  the  said  process  of  subpoena 

would,  after  service  thereof,  create  any  legal  impediment  to  the  pay- 

*  ment  of  the  money  over  to  the  said  Johnston  by  the  said  Bryan  Hamp- 

Bon,  and  would,  in  case  of  such  payment  after  service,  make  the  said 

Bryan  Hampson  personally  liable  for  the  amount  so  paid  over. 

^<  If  the  court  should  be  of  opinion  that  the  said  marshal  was  not 
6ound  to  have  served  the  said  process,  if  in  his  power  to  do  so  at  any 
time  previous  to  the  20th  of  June,  1805,  (unless  he  was  specially 
required  by  the  plaintiff  to  serve  the  same,  notwithstanding  he 
received  the  same  as  marshal  on  the  day  on  which  the  said  process 
issued,)  then  the  judgment  is  to  be  rendered  for  the  defendant.' 

*^  And  if,  under  the  circumstances  mentioned  in  the  second  question, 
the  court  should  be  of  opinion,  that  the  said  Bryan  Hampson  would 
not  be  personally  liable  for  the  amount  so  paid  over,  and  that  his  not 
being  personally  liable  would  be  sufficient  to  discharge  the  marshal 
firom  any  liability  in  this  case,  then  judgment  is  to  be  rendered  for 
the  defendant* 

'^  But  if  both  those  questions  are  decided  for  the  plaintifl^  then 
judgment  upon  the  verdict  is  to  be  rendered  for  him.'' 

The  court  below  was  of  opinion  that  the  statement  of  the  case 
was  not  full  enough  to  justify  a  verdict  for  the  plaintiff^  and  directed 
judgment  to  be  entered  up  for  the  defendant ;  whereupon  the  plain* 
tiff  brought  his  writ  of  error. 

•Swamy  for  plaintiff  in  error.  I  *  191 1 

E,  X  LeCy  contra. 

Marshall,  C.  J.,  delivered  the  opinion  of  the  court,  to  the  follow- 
ing effect : 

The  questions  intended  to  be  submitted  to  the  court  werci 
Ist.  Whether  the  marshal  was  bound  to  serve  this  process 
as  soon  as  he  reasonably  could ;  and,  2.  *  Whether  the  ser-  [  *  193  ] 
vice  of  such  process  would  have  made  Hampson  liable  in 
case  he  had  paid  over  the  money  after  such  service.  On  these  points 
the  court  has  no  doubt.  But  the  case  is  imperfectly  stated.  It  does 
not  appear  that  the  plaintiff  has  sustained  any  loss  by  the  neglect  of 
the  officer  to  serve  the  process,  and  for  this  reason 

7%e  judgment  is  affirmed^ 

16  p.  891. 
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KoBN  and  Wisbmillbr  v.  Thb  Mutual  Assurahob  Sooiett, 
against  Fire  on  Boildings,  of  the  State  of  Virginia, 

6  a  193. 

The  separation  of  Alexandria  from  Virginia  did  not  affect  existing  contracts  between  indi* 
yidnals.  The  insurance  npon  buildings  in  Alexandria  did  not  cease  bj  the  separation, 
although  the  company  could  onlj  insure  houses  in  Viiginia.  The  obligation  of  the  insured 
to  contribute,  does  not  cease  in  consequence  of  his  forfeiture  of  his  own  insurance  by  hii 
own  neglect.  All  the  members  of  the  company  are  bound  by  the  act  of  the  majority.  No 
member  can  devest  himself  of  his  obligations  as  such,  but  according  to  the  rules  of  the 
society. 

Error  to  the  circnit  court  for  the  District  of  Columbia* 

This  was  a  motion  in  the  court  below,  in  the  name  of  the  principal 
agent  of  the  Mutual  Assurance  Society,  for  judgment  against  Eom 
8c  Wisemiller,  for  (116,  "  being  the  amount  due  from  them  for  a 
half  quota  under  a  declaration  for  insurance  made  to  the  *societyi 
with  6  per  cent,  interest  thereon  from  the  1st  day  of  June,  1805." 

The  court  below  gave  judgment  according  to  the  motion,  and  the 
defendants  brought  their  writ  of  error. 

This  society  was  incorporated  by  the  legislature  of  Viiginia,  by 
an  act  passed  on  the  22d  of  December,  1794,  entitled  **An  act  for 
establishing  a  Mutual  Assurance  Society  against  fire  on  buildings 
in  this  State." 

The  principles  of  the  society  are  declared  to  be,  "  That  the  citi- 
zens of  this  State  may  insure  their  buildings  against  the  losses  and 
daI^age^  occasioned  accidentally  by  fire ;  and  that  the  insured  pay 
the  losses  and  expenses,  each  his  share,  according  to  the  sum  in- 
sured." 
[  *  193  ]  *  The  act  provides,  that  the  rules  and  regulations  which 
should  be  concluded  upon  by  a  majority  of  the  subscribers 
at  the  first  meeting,  should  be  binding  on  all  those  who  should  insure 
their  property  in  that  society;  and  that  a  majority  of  the  society 
might  at  any  time  alter  and  amend  the  rules  and  regulations  as  they 
should  judge  necessary.  That  certain  premiums  should  be  agreed 
upon,  to  be  paid  by  the  insured,  to  constitute  a  fund  to  pay  losses. 
And  that  if  that  fund  should  not  be  sufficient,  a  «  repartition  "  among 
the  insured  should  be  made,  and  each  should  pay,  on  demand  of  tiie 
cashier,  his  share,  according  to  the  sum  insured  and  the  rate  of  hazard. 
It  also  provides  that  the  property  insured  should  be  bound  for  the 
payment,  and  for  that  purpose  might  be  sold.  That  such  quotas 
when  called  for  should  be  advertii«o<l,  and  when  any  person  should 
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neglect  to  pay  his  quota,  his  insurance  should  cease  until  it  should 
be  paid.  If  the  property  should  be  sold,  the  purchaser  was  to  become 
a  subscriber  in  lieu  of  the  vendor.  The  subscribers  might  be  com- 
pelled to  pay  the  premiums,  on  request  of  the  cashier,  with  6  per 
cent,  interest  to  the  day  of  payment. 

By  a  subsequent  act,  passed  in  December,  1795,  it  was  enacted, 
"  That  the  said  subscribers,  a  majority  of  them  in  person  or  by  depu- 
tation  being  present,  or  a  majority  of  the  sum  subscribed,  when  any 
meeting  shall  be  held,  being  there  represented,  shall  have  power  and 
authority  to  proceed  and  act  in  all  matters  and  things  in  the  first 
recited  act  mentioned,  in  as  full,  absolute,  and  unlimited  a  manner 
as  they  might  or  could  do  if  all  and  every  of  the  said  subscribers 
were  actually  present  and  attending  at  any  such  meeting." 

By  an  act  passed  the  12th  of  January,  1799,  it  is  enacted,  <'  That 
the  said  mutual  insurance  society  shall  have  full  power  to  recover 
the  whole,  or  any  part  of  such  premiums  or  quotas  as  are,  or  may 
hereafter  become,  due  firom  any  delinquent  subscriber  or  member, 
under  his  subscription  or  declaration  for  insurance  made  to  the  said 
society,  on  motion  of  the  cashier  of  the  society  before  the  court  of 
the  county,  or  the  court  of  the  district  wherein  such  delin- 
quent may  reside,  ten  *  days'  notice  of  such  motion  being  [  *  194  ] 
previously  given ;  and  such  court  shall  have  full  jurisdiction 
to  hear  and  determine  such  motion,  and  to  cause  their  judgment  to 
be  enforced  with  costs  by  any  legal  executions ;  saving  to  any  person, 
against  whom  a  motion  shall  be  made,  the  right  of  a  trial  by  jury, 
if  he  shall  desire  it." 

By  an  act  passed  the  27th  of  January,  1803,  it  is  enacted,  <'  That 
the  said  society  may  insure  buildings  in  the  county  of  Alexandria, 
provided  congress  shall  pass  a  law  subjecting  those  who  declare  for 
insurance  in  that  society  to  the  provisions  and  regulations  of  the 
laws  of  Virginia,  which  are  already,  or  may  hereafter  be,  passed 
concerning  the  said  society.  The  act  to  commence  and  be  i^  force 
as  soon  as  congress  shall  pass  a  law  subjecting  the  citizens  of  the 
county  of  Alexandria,  who  shall  hereafter  subscribe  for  insurance  in  the 
said  society,  to  the  same  mode  of  recovery  in  the  court  of  the  county 
of  Alexandria  as  is  now  allowed  and  granted  by  the  laws  of  this  com- 
monwealth against  defaulting  subscribers  residing  within  this  State." 

On  the  3d  of  March,  1803,  congress  passed  such  an  act^  as  was 
contemplated  by  the  legislature  of  Virginia. 

On  the  29th  of  January,  1805,  Virginia  passed  an  act,  the  preamble 
to  which  recites,  that  it  had  been  represented  on  the  part  of  the 
society  theCt  such  a  change  in  their  constitution  as  would  separate 

1  2  Stats,  at  Large,  227. 

31  •        ^' 
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fhe  interests  of  the  inhabitants  of  the  towns  from  the  interests  of  the 
inhabitants  of  the  country,  is  essential  to  the  '^ equalization''  of  the 
risks,  and  that  the  same  had  been  agreed  upon  at  a  general  annual 
meeting  of  the  society.  It  therefore  enacts,  that  the  funds  should  be 
divided  between  the  towns  and  the  country,  in  proportion  to  the 
capital  subscribed  by  the  towns  and  country  respectively,  and,  that 
the  town  funds  should  be  only  liable  for  town  losses,  and  country 
funds  for  country  losses.  That  during  the  year  1805,  all  the  valua- 
tions of  houses  insured  should  be  revised,  and  no  loss  paid  but 
according  to  such  revaluation,  subject  to  a  deduction  of  one  fifth 
thereof;  ^'  and  where  such  revaluation  shall  exceed  the  former  valua- 
tion, an  additional  premium  shall  be  paid." 
[  •  195  ]  •  That  "  it  shall  be  lawful  for  any  member  of  this  society 
to  withdraw  from  the  same,  on  giving  six  weeks'  previous  no- 
tice, and  upon  paying  all  arrearages  due  at  the  time  of  withdrawing." 

"That  all  debts  due,  or  to  become  due,  to  the  society  may  be  sued 
for,  prosecuted,  and  recovered  in  the  name  of  the  society  in  the  same 
manner,  in  the  same  courts,  and  upon  the  same  principles,  as  they 
may  now  be  sued  for,  &c.,  except  that  the  name  of  the  cashier  need 
not  be  used.  That  the  agents,  &c.,  shall  perform  the  duties  required 
from  agents  by  the  19th  article  of  the  rules  and  regulations  now  in 
force," 

By  the  19th  article  of  the  rules  and  regulations  of  the  society 
adopted  and  in  force  prior  to  the  29th  of  January,  1805,  the  duties 
of  an  agent  were  "  to  act  for  the  society  agreeably  to  the  constitu- 
tion, to  apply  to  the  houseowners  of  their  respective  counties,  explain 
tiie  plan  to  them,  make  out  the  declarations  of  insurance,  procure 
the  certificate  of  the  majority  of  three  respectable  houseowners  (of 
whom  the  county  agent  may  be  one,)  of  the  valuation  of  the  build- 
ings, transmit  the  declarations,  properly  executed,  to  the  principal 
agent,  and  correspond  with  him  on  what  may  be  necessary  to  be  done." 

The  plaintiffs  in  error  made  their  declaration  for  insurance  in  the 
usual  form  under  seal,  and  thereby  promised  that  they  would  "  abide 
by,  observe,  and  adhere  to  the  constitution,  rules,  and  regulations 
which  were  already  established,  or  might  thereafter  be  established| 
by  a  majority  of  the  assured  present  in  person,  or  by  representatives, 
or  by  a  majority  of  the  property  insured,  jepresented  either  by  the 
persons  themselves,  or  their  proxy,  duly  authorized,  or  their  deputy,  as 
established  by  law,  at  any  general  meeting  to  be  holden  by  the  assur- 
ance society,  or  which  were,  or  thereafter  might  be,  established  by 
the  president  and  directors  of  the  society." 

In  consequence  of  this  declaration,  the  plainti&  in  enor 
r  *  196  ]  paid  the  original  premium  of  insurance  and  *  obtained  a 
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policy.  The  society  demanded  a  half  quota ;  "  that  is  to  say,  for 
the  payment  as  it  existed  on  the  25th  of  February,  1805,  of  a  sum 
equal  to  one  half  of  the  original  premium,  which  half  quota  was 
required  to  be  paid  on  the  1st  of  April,  1805,  and  is  the  sum  for 
which  judgment  is  now  claimed." 

By  the  14th  article  of  the  original  rules  and  regulations  of  the 
society,  it  is  provided,  that,  "  In  every  period  of  seven  years  from 
the  commencement  of  this  institution,  there  shall  be  new  declara- 
tions and  valuations  for  insurance  upon  buildings  insured  by  this 
society,  and  whoever  fails  to  renew  his  declarations  and  valuations 
for  the  space  of  three  months  from  the  expiration  of  each  term  of 
seven  years,  shall  cea^e  to  enjoy  the  benefits  of  his  assurance  till  such 
new  declarations  are  made ;  should  the  valuation  be  less  than  before, 
the  assured  shall  have  no  right  to  demand '  of  the  society  the  differ- 
ence of  the  premiums,  but  it  shall  remain  for  the  benefit  of  the  society, 
and  in  case  of  any  loss  the  insured  are  always  to  be  paid  according 
to  the  last  valuation." 

Korn  &  Wisemiller  did  not,  within  three  months  after  the  expira- 
tion of  the  first  term  of  seven  years,  renew  their  declaration  and 
valuation,  and  thereby  ceased  to  enjoy  the  benefit  of  their  insurance. 

The  town  and  county  of  Alexandria,  in  which  these  buildings  were 
situated  was,  until  the  27th  of  February,  1801,  a  part  of  the  State 
of  Virginia,  sinee  which  day  they  have  constituted  a  part  of  the  Dis- 
trict of  Columbia.  The  plaintiffs  have  always  been  inhabitants  of 
the  town  of  Alexandria  ever  since  the  year  1789. 

On  the  25th  of  December,  1795,  the  society  commenced  the  opera- 
tions of  the  institution. 

In  pursuance  of  the  act  of  Virginia  of  the  29th  of  January,  1805, 
a  separation  of  the  interests  of  the  inhabitants  of  the  towns  firom  the 
interests  of  the  inhabitants  of  the  country,  has  been  made  in  the  man- 
ner expressed  in  the  1st,  2d,  3d,  4th,  5th  and  6th  sections. 

•  The  new  constitution  in  that  act  contained,  went  into  [  •  197  ] 
operation  on  the  30th  of  January,  1805. 

The  plaintiffs  in  error  made  a  declaration  of  revaluation  of  the  pro- 
perty insured  by  them,  which  declaration  was  under  their  seals,  and 
was  produced  and  made  in  consequence  of  the  representations  of  the 
agent  of  the  society,  who  stated  that  the  plaintiffs  in  error,  were 
bound  by  their  former  declaration,  and  by  the  rules  and  regulations 
of  the  society,  so  to  do. 

C.  Leej  for  the  plaintiflb  in  error. 

Bwamn^  contra.  [  *  198  ) 
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Johnson,  J.,  delivered  the  opinion  of  the  court,  as  follows : 

This  canse  comes  np  from  the  circuit  court  of  Alexan- 
[  *  199  ]  dria,  *in  which  a  summary  judgment  has  been  given  for  the 
recovery  for  a  contribution  demanded  of  the  members  of  the 
mutual  assurance  society  conformably  to  its  by-laws. 

The  plaintiffs  here  contest  their  liability  upon  several  grounds^ 

1.  Because,  by  the  separation  of  Alexandria  from  the  State  of 
Virginia,  they  virtually  ceased  to  be  members  of  the  institution* 

2.  That  by  having  omitted  to  revalue  within  seven  years,  they  were 
no  longer  insured,  and,  of  consequence,  not  liable  to  contribute. 

3.  That,  by  the  alteration  of  the  charter  in  1805,  their  security  and 
liability  became  so  materially  changed,  as  to  discharge  them  from 
their  contract. 

4.  That  their  revaluation  in  1805  ought  not  to  be  obligatory  upon 
them,  because  they  were  deluded  into  it  by  false  or  incorrect  sugges- 
tions. 

5.  That  they  are  not  liable,  under  the  description  of  persons  who 
had  insured  prior  to  1804,  as  they  ought  to  be  considered  only  as 
having  insured  at  the  time  of  their  revaluation. 

On  the  first  of  these  points,  the  court  are  of  opinion,  that  the  sepa* 
ration  of  Alexandria  from  the  State  of  Virginia  could  have  no  effect 
upon  existing  contracts  of  individuals.  Such  divisions  of  territory 
are  entirely  political ;  a  separation  of  jurisdiction  takes  place,  but 
private  interests  and  priyat«  contracts  remain  unaffected,  and  every 
individual  relation  continues  the  same,  except  that  of  being  associ- 
ated under  the  same  government.  The  circumstance,  that  the  law 
of  Virginia  has  limited  the  company  to  the  bounds  of  the  State,  in 
performing  its  functions,  could  only  prevent  them  from  making  new 

contracts  subsequent  to  the  separation,  and  until  they  had 
[  *  200  ]  received  additional  powers,  *but  could  not  release  them 

from  their  liability  to  individuals  with  whom  they  had  pre- 
viously contracted.  Nor  can  the  circumstance  of  the  members  of 
the  legislature  being  authorized  to  represent  their  respective  coun- 
ties, affect  the  case ;  for,  although  the  Alexandria  property  could  no 
longer  be  represented  in  that  mode,  there  was  nothing  to  prevent 
their  appearing  in  person,  or  by  proxy,  at  the  meetings  of  the  com- 
pany. 

The  court  are  frurther  of  opinion,  that  edl  the  other  grounds  assumed 
by  the  plaintiffs  are  equally  untenable.  Although,  at  the  first  view, 
it  would  appear  reasonable  that  he  who  is  not  insured  is  not  bound 
to  contribute,  yet  there  may  exist  strong  reasons  why,  under  the 
peculiar  organization  of  this  company,  a  different  rulci  should  be 
adopted ;  and  certain  it  is  that  the  individual  may,  by  his  own  ictf 
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subject  himself  to  such  a  state  of  things.  The  liability  of  the  mem- 
bers of  this  institution  is  of  a  twofold  nature.  It  results  both  from 
an  obligation  to  conform  to  the  laws  of  their  own  making,  as  mem- 
bers of  the  body  politic,  and  from  a  particular  assumption  or  decla- 
ration which  every  individual  signs  on  becoming  a  member.  The 
latter  is  remarkably  comprehensive.  "  We  will  abide  by,  observe,  and 
adhere  to  the  constitution,  rules,  and  regulations  which  are  already 
established,  or  may  hereafter  be  established,  by  a  majority  of  the  in- 
sured present  in  person,  or  by  representatives,  or  by  the  majority  of 
the  property  insured,  represented  either  by  the  persons  themselves,  or 
their  proxy,  duly  authorized,  or  their  deputy,  as  established  by  law, 
at  any  general  meeting  to  be  held  by  the  said  assurance  society,  or 
which  are,  or  may  hereafter  be,  established  by  the  president  and 
directors  of  the  society."  It  would  be  diiBcult  to  find  words  of  more 
extensive  signification  than  these,  or  better  calculated  to  aid,  explain, 
and  enforce  the  general  principle,  that  the  majority  of  a  corporate 
body  must  have  power  to  bind  its  individuals.  It  is  true  that  the 
words  of  this  declaration,  as  well  as  the  general  power  of  a  corporate 
body,  must  be  restricted  by  the  nature  and  object  of  its  institution ; 
but  apply  this  rule  to  the  case  before  us,  and  it  cannot  avail  .the 
plaintifl^,  for  both  the  rule  which  suspends  the  security 
*  and  the  alteration  made  in  its  constitution,  under  a  vote  [  *  201  ] 
of  the  majority,  are  strictly  conformable  to  the  general  ob- 
jects for  which  the  company  was  instituted. 

We  are  of  opinion  that  whilst  Korn  &  Wisemiller  continued  mem- 
bers of  the  society,  they  remain  subject  to  the  general  liability  which 
that  state  imposes :  and  that,  after  becoming  members,  their  ceasing 
to  be  so  must  be  determined  by  the  rules  of  the  society,  which  rules, 
as  far  as  we  are  at  present  advised,  admit  of  only  two  cases ;  one  is, 
where  the  house  insured  is  consumed  by  fire,  and  the  other,  upon 
giving  the  notice,  and  conforming  to  the  other  regulations  imposed 
by  the  by-laws. 

It  is  observable  that  the  rule  which  imposes  the  necessity  of  a  sep- 
tennial  valuation  of  the  property  insured,  does  not  contemplate  a 
total  rescission  or  annihilation  of  the  contract ;  on  the  contrary,  it  is 
express  in  declaring  that,  upon  a  revaluation  being  made,  the  party 
shall  continue  insured  by  virtue  of  his  former  policy.  We,  thereforei 
consider  this  suspension  of  his  security  merely  as  a  penalty  imposed 
upon  the  member  for  neglecting  to  conform  to  a  rule  of  the  society. 
And  it  is  certainly  much  more  reasonable  that  he  should  be  subject 
to  a  loss  or  inconvenience  for  his  own  neglect,  than  that  he  should 
be  released  from  his  liability  to  the  society,  in  consequence  of  it. 

As  to  wnat  is  contended  to  be  a  material  alteration  in  their  char- 
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ter,  we  consider  it  merely  as  a  new  arrangement  or  disMbution  of 
iheir  funds ;  and  whether  just  or  unjust,  reasonable  or  unreasonable, 
beneficial  or  otherwise,  to  all  concerned,  was  certainly  a  mere  matter 
of  speculation,  proper  for  the  consideration  of  the  society,  and  which 
no  individual  is  at  liberty  to  complain  of,  as  he  is  bound  to  consider 
it  as  his  own  individual  act.  Every  member,  in  fact,  stands  in  the 
peculiar  situation  of  being  party  of  both  sides,  insurer  and  insured* 
Certainly  the  general  submission  which  they  have  signed  will  cover 

their  liability  to  submit  to  this  alteration. 
[  •  202  ]      •  The  view  which  we  have  taken  of  this  subject  affords 
an  answer  to  the  fifth  ground,  and,  in  a  great  measure,  to 
the  fourth. 

We  consider  the  insured,  upon  every  revaluation,  as  in  under  his 
former  right  of  membership,  and,  of  consequence,  that  the  plaintiffii 
come  under  the  description  of  persons  who  had  insured  before  1804 ; 
and,  for  the  same  reason,  the  representation  of  Scot  (could  any  effect 
at  all  be  given  to  the  circumstances  to  which  he  testifies)  was  true,  as 
to  the  membership  of  the  plaintiffs,  and  as  to  their  liability  in  that 
capacity.  They  must  have  known  it  was  a  question  of  law,  on 
which  Scot  possessed  no  power  to  commit  the  society,  and  on  which 
the  plaintiffs  themselves  ought  to  have  been  as  well  informed  as  any 
otlier  individual 

Judgment  affirmed. 


Atkinson  v.  The  Mutual  Assurance  Society,  against  Fire  on 

Buildings,  of  the  State  of  Virginia. 

6  C.  202. 

The  additional  premium  npon  a  reraluation  nnder  the  rules  of  the  society,  is  only  upon  the 

excess. 

This  case  differed  from  the  case  of  Kom  &  Wisemiller  v.  The  Mu* 
tual  Assurajice  Society ;  that  being  for  a  half  quota,  and  this  for  the 
additional  premium  upon  a  revaluation,  under  the  7th  section  of  the 
act  <rf  1805.    (See  Virginia  Laws,  v.  2,  App.  81.) 

The  question  (which  was  submitted  without  argument)  was,  whe* 
tiier  Ike  additional  premium  should  be  charged  on  the  whole  sum  at 
which  the  buildiiigs  were  revalued,  or  only  on  the  excess  between  the 
old  and  new  valuation. 
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Johnson,  J.  The  court  is  of  opinion  that  the  rule  on  the  subject 
of  preminm  imposes  the  additional  preminm  only  on  the  excess  of 
the  revaluation  beyond  the  former  valnation* 

Judgment  reversed. 

7  C.  896. 


•  The  United  States  v.  Ship  Helen.  [  *  203  ] 

6  C.  203. 

A  Teasel  haying  violated  a  law  of  the  United  States,  cannot  he  seised  for  such  violation,  after 
the  law  has  expired,  unless  some  special  proyision  he  made  therefor  hy  statate. 

This  was  an  appeal  from  the  sentence  of  the  district  conrt  of  the 
United  States  for  the  district  of  New  Orleans,  which  dismissed  the 
libeL 

The  ship  Helen,  a  vessel  of  the  United  States,  during  the  existence 
of  the  act  of  congress  of  the  28th  of  Febmary,  1806,  <^to  suspend 
the  commercial  intercourse  between  the  United  States  and  certain 
ports  of  the  island  of  St.  Domingo,"  (2  Stats,  at  Large,  351,)  had 
traded  vrith  one  of  the  prohibited  ports,  contrary  to  that  act  The 
act  was  suffered  to  expire  on  the  25th  of  April,  1808.  Afterwards,  to 
wit,  on  the  20th  of  September,  1808,  she  was  seized,  on  account  of 
that  violation  of  the  act,  by  the  collector  of  the  port  of  New  Orleans ; 
but  the  libel  was  dismissed  by  the  judge,  on  the  ground  that  the  law 
bad  expired. 

The  United  States  appealed. 

The  case  was  now  submitted  without  argument ;  and  upon  Uie 
authority  of  the  case  of  Yeaton,  et  oLj  v.  U.  S.  6  C.  281,  decided  at 
the  last  term, 

Tke  sentence  was  affirmed. 

8H.  534. 


Stewart  v.  Anderson. 

6C.  203. 

Ii  an  action  in  Viiginia  hj  the  assignee  of  a  negotiahle  promissory  note  against  the  makw, 
die  latter  may  set  off  a  negotiable  note  of  the  assignor  which  he  held  at  the  time  of  ro* 
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ceiving  notice  of  the  assignment  of  his  own  note,  although  the  note  thus  set  off  was  not 
dae  at  the  time  of  the  notice,  bat  became  dne  before  the  note  npon  which  the  snit  waa 
bronght 

Error  to  the  circuit  court  for  the  District  of  Ck)Iumbia« 
Stewart,  the  indorsee  of  a  promissory  note,  brought  his  action  of 
debt,  under  the  statute  of  Virginia,  against  Anderson,  the  maker. 
The  note  was  made  payable  to  W.  Hodgson,  and  by  him 
[  •204  ]  assigned  to  Stewart.  It  •  was  dated  the  25th  of  April,  1807, 
and  payable  180  days  after  date,  for  $330,56. 
Upon  the  trial  in  the  court  below  the  jury  found  a  special  verdict, 
which  states,  that  Hodgson  transferred  to  the  plaintiff  the  note  in  the 
declaration  mentioned ;  and  afterwards,  on  the  14th  of  August,  1807, 
for  the  first  time  informed  the  defendant  that  the  note  was  transferred, 
but  did  not  say  to  whom.  At  the  time  of  that  information,  the  de- 
fendant held  a  note  of  "W.  Hodgson,  dated  the  29th  of  June,  1807, 
for  $566,67,  which  was  given  for  a  full  and  valuable  consideration, 
and  payable  sixty  days  after  date.  When  the  defendant  was  informed 
of  the  transfer  of  the  note  he  made  no  reply.  The  jury  finally  con- 
clude by  saying  that  they  "  find  for  the  defendant,  provided  the  court 
are  of  opinion  that  the  verbal  notice  given  by  Hodgson  to  the  defend- 
ant, on  the  14th  of  August,  of  the  transfer  of  the  note  in  the  decla- 
ration mentioned,  was  not  sufficient  to  bar  the  defendant's  right  of 
offsetting  his  aforesaid  note  of  $566,67,  against  the  plaintiff's  note  in 
the  declaration  mentioned.  But  should  the  court  be  of  opinion  that 
the  said  notice  was  sufficient  to  entitle  the  plaintiff  to  the  money  in 
the  declaration  mentioned,  as  against  the  defendant,  then  they  find 

for  the  plaintiff,"  &c. 
[  •  205  ]      •  Upon  this  special  verdict  the  judgment  of  the  court  be- 
low was  for  the  defendant ;  and  the  plaintiff  brought  his 
writ  of  error. 

The  Court  stopped  E.  J.  Lee,  contra. 

Marshall,  C.  J.  If  Hodgson's  note  had  not  been  payable  till 
after  Anderson's,  it  would  have  been  a  different  case ;  but  being  pay- 
able before  Anderson's,  and  holden  by  Anderson  before  notice,  it  is 
such  an  offset  as  he  might  avail  himself  of  at  the  triaL 

Judgment  affirmed. 


FEBRUARY  TERM,  1810.  878 

Marine  bisnranoe  Co.  of  Alexandria  v.  Hod^j^n.    6  C. 


*  The  Marine  Insurance  Company  of  Alexandria   [  *  206  ] 

V.  Hodgson. 

e  c.  206. 

The  leftual  of  an  inferior  coort  to  allow  a  plea  to  be  amended,  or  a  new  plea  to  be  filed,  or 

to  grant  a  new  trial,  or  to  continne  a  canse,  cannot  be  assigned  as  error. 
After  a  cause  is  remanded  to  the  inferior  court,  sach  court  may  receire  additional  pleas,  or 

admit  amendments  to  those  already  filed,  even  after  the  appellate  conrt  has  decided  sach 

pleas  to  be  bad  upon  demurrer. 
In  an  action  of  covenant  on  a  policy  under  seal,  all  special  matter  of  defiance  must  be  pleaded* 

Under  the  plea  of  corenants  performed,  the  defendant  cannot  give  evidence  which  goes  to 

Tacate  the  policy. 
In  order  to  prove  the  condemnation  of  a  vessel  it  is  only  necessary  to  produce  the  libel  and 

sentence. 
It  is  a  useless  practice  to  read  the  proceedings  at  length.    The  depositions  stated  in  such 

proceedings  are  not  evidence  in  an  action  upon  the  poUcy  of  insurance. 
In  an  action  upon  a  valued  policy,  it  is  not  competent  for  the  underwriters  to  give  parol  eyi- 

dence  that  the  real  value  of  the  subject  insured  is  different  from  that  stated  in  the  policy. 

Error  to  the  circuit  court  of  the  District  of  Columbia* 
The  former  judgment  of  the  court  below  in  this  cause,  in  favor  of 
the  now  plaintiffs  in  error,  having  been  reversed  in  this  court,  and  the 
cause  sent  back  for  the  trial  of  the  issues  of  fact,^  the  plaintiffs  in  error, 
before  the  cause  could  be  regularly  called  for  trial  according  to  the 
rules  and  practice  of  the  court,  moved  the  court  below  for  leave  to 
amend  the  pleadings  by  adding  to  the  former  eight  pleas,  a  ninth  and 
a  tenth  plea. 

•  But  the  court  below  refused  to  permit  the  pleadings  to  [  *  208  ] 
be  so  amended,  in  consequence  of  which  the  cause  went  to 

trial  upon  the  three  issues  of  fact  which  had  already  been  joined. 
The  material  facts,  and  the  substance  of  the  issues  on  which  the  trial 
in  the  circuit  court  proceeded,  are  stated  in  the  opinion  of  the 
court 

•  The  defendants  brought  their  writ  of  error.  [  *  211  ] 

C.  LeCj  and  E.  J.  Lee^  for  the  plaintiffs  in  error. 
Swamij  contra. 

•  Livingston,  X,  delivered  the  opinion  of  the  court,  as  [  •  217  ] 
follows : 


*  6  C.  100. 
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This  is  an  action  of  covenant,  on  a  policy  of  insurance,  to  which 
the  defendants  pleaded ;  1.  That  they  had  performed  all  things  which, 
by  the  policy,  they  were  bound  to  perform ;  2.  That  the  vessel  in-. 
Bured  was  not  captured  and  condemned  as  in  the  declaration  is 
mentioned ;  and,  9*  That  the  vessel  insured  was  not  seaworthy ;  on 
which  pleas  issues  were  taken  by  the  plainti£ 

There  were,  also,  five  special  pleas,  to  which  there  were  demurrers, 
all  of  which  were  allowed  by  the  circuit  court,  except  the  one  to  the 
sixth  plea,  which,  on  a  writ  of  error  to  this  court,  heretofore  brought, 
was  allowed  here,  and  the  cause  then  remanded  to  the  circuit  court, 
for  further  proceedings  to  be  had  therein.^  On  the  return  of  the 
cause  to  the  circuit  court,  the  defendants  moved  for  leave  to  file  two 
additional  pleas ;  which  motion  was  denied ;  and  is  now  relied  on,  as 
one  of  the  errors  for  which  the  present  judgment  should  be  reversed. 

This  court  does  not  think  that  the  refusal  of  an  inferior  court  to 
receive  an  additional  plea,  or  to  amend  one  already  filed,  can  ever  be 
assigned  as  error.  This  depends  so  much  on  the  discretion  of  the 
court  below,  which  must  be  regulated  more  by  the  particular  circum- 
stances of  every  case,  than  by  any  precise  and  known  rule 
[  *  218  ]  of  law,  and  of  which  the  superior  court  *  can  never  become 
fully  possessed,  that  there  would  be  more  danger  of  injury 
in  revising  matters  of  this  kind,  than  what  might  result  now  and 
then  firom  an  arbitrary  or  improper  exercise  of  this  discretion.  It 
may  be  very  hard  not  to  grant  a  new  trial,  or  not  to  continue  a  cause, 
but  in  neither  case  can  the  party  be  relieved  by  a  writ  of  error ;  nor 
is  the  court  apprized,  that  a  refusal  to  amend  or  to  add  a  plea  was 
ever  made  the  subject  of  complaint  in  this  way.  The  court,  there- 
fore, does  not  feel  itself  obliged  to  give  any  opinion  on  the  conduct 
of  the  inferior  court,  in  refusing  to  receive  these  pleas.  At  the  same 
time,  it  has  no  difficulty  in  saying  that,  even  in  that  stage  of  the 
proceedings,  the  circuit  court  might,  if  it  had  thought  proper,  have 
received  these  additional  pleas,  or  admitted  of  any  amendment  in 
those  already  filed. 

The  court  below  having  refused  to  receive  these  pleas,  the  trial 
proceeded  on  the  three  on  which  issues  were  joined ;  and  the  defend- 
ants offered,  under  them,  or  some  of  them,  to  prove  that  it  was  one 
of  the  rules  of  their  office,  that  every  order  for  insurance  shall  con- 
tain as  full  a  description  as  can  be  given  of  the  age,  tonnage,  and 
equipment  of  the  vessel ;  and  that  it  was  always  their  practice  to 
make  no  insurance  on  a  vessel  beyond  her  reasonable  value,  accord- 
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ing  to  the  representation  given  of  her  age,  tonnage,  and  equipment ; 
and  that  such  rule  was  known  to  the  plaintiff;  and  that,  to  induce 
them  to  insure  $8,000  on  the  brig  Hope,  the  plaintiff  represented  her 
as  a  stout,  well  built  vessel,  of  about  two  hundred  and  fifty  tons  bur- 
den, and  from  six  to  seven  years  old,  and  that  she  WEts  worth  $10,000 ; 
in  consequence  of  which,  they  insured  her  for  $8,000 ;  that,  on  the 
contrary,  she  was  not  a  well  built  vessel  of  two  hundred  and  fifty 
tons  burden,  and  was  not  from  six  to  seven  years  old,  but  was  more 
than  eight  and  a  half  yecurs  old,  and  had  been  ill  built ;  and  that  this 
difference  between  her  true  and  her  represented  built,  age,  and  ton- 
nage, was  material  to  the  risks  of  the  voyage  insured.  This  evi- 
dence, being  objected  to,  was  deemed  inadmissible ;  and  this  court 
is  now  called  on  to  say  whether,  in  this  opinion,  there  was  any 
error. 

•  However  desirable  it  may  be  to  admit  in  evidence,  on  [  *  219  j 
the  general  issue,  in  an  action  of  covenant  on  a  policy  of  in- 
surance, every  thing  which  may  avoid  the  contract,  or  lessen  the 
damages,  as  is  done  in  actions  on  the  case,  this  court  does  not  know 
that  it  possesses  the  power  of  changing  the  law  of  pleading,  or  to 
admit  of  evidence  inconsistent  with  the  forms  which  it  has  pre- 
scribed. No  rule  on  this  subject  is  more  inflexible  than  that,  in 
actions  on  deeds,  aU  special  matter  of  defence  must  be  pleaded.  Of 
this  rule  it  is  very  certain,  from  a  mere  inspection  of  the  record,  that 
the  defendants  cannot  allege  ignorance.  If  every  thing,  then,  which 
is  relied  on  to  avoid  a  contract  under  seal,  must  be  pleaded,  it  will, 
at  once,  be  conceded  that  none  of  the  matter  offered  in  evidence 
applied  to  either  of  the  pleas.  The  defendants  could  not  thus  set 
up  an  excuse  for  not  doing  that  which,  by  one  of  the  pleas,  they  pro- 
fessed to  have  done ;  and,  as  to  the  other  pleas,  which  denied  the 
capture  and  seaworthiness  of  the  vessel,  it  will  not  be  pretended  that 
any  of  this  matter  supported  either  of  them.  The  same  remarks 
apply  to  the  second  and  third  bills  of  exception.  Neither  fraud  nor 
misrepresentation,  as  to  the  value  of  the  vessel,  or  her  age,  or  ton- 
nage, could  be  received  in  evidence,  under  either  of  these  issues,  no 
more  than  infancy  or  coverture,  on  a  plea  of  non  est  factum ;  for, 
most  certainly,  none  of  the  matters  here  offered  by  the  defendants, 
the  rejection  of  which  occasioned  these  exceptions,  went,  in  any  de- 
gree, to  prove  either  of  the  pleas  on  which  issue  had  been  joined. 

The  fourth  exception  is  to  the  refusal  of  the  court  to  admit  the  depo- 
sition of  William  Murray,  which  appeared  among  the  admiralty  pro- 
ceedings, and  which  was  offered  by  the  defendants  to  prove  that  thp 
vessel  was  not  in  the  due  course  of  her  voyage  when  she  was  cap- 
tured, and  the  condition  she  was  in,  at  the  time  of  capture.     As  the 
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defendants  have  not,  in'  either  of  their  pleas,  relied  on  a  deviation,  it 
may  be  doubted  whether  any  evidence  of  that  fact  were  admissible ; 
but,  if  it  were  proper,  for  the  purpose  of  discrediting  any  testimony 

which  had  been  offered  by  the  plaintiff,  to  show  where  The 
[  *  220  ]  Hope  had  been  taken,  it  is  not  thought  that  *  the  circuit 

court  erred  in  instructing  the  jury  that  the  deposition  of 
Murray  was  not  competent  evidence  to  prove  that  fact  If  all  the 
proceedings  in  the  euimiralty  had  been  read  by  the  plaintiff  without 
any  previous  agreement,  on  the  part  of  the  defendants,  to  save  every 
objection  to  their  contents,  excepting  the  matter  of  authentication, 
the  court  will  not  say  that  the  defendants  might  not  have  insisted  on 
using  any  deposition,  among  the  papers,  which  made  in  their  favor ; 
but,  as  the  plaintiff  could  have  read  tiiem  for  no  other  purpose  than 
to  prove  the  libel  and  condemnation,  and  must  have  attempted  to 
prove  no  other  fact  by  them,  for  which  purpose  it  is  expressly  stated 
that  they  were  offered,  and  as  the  defendants  had,  by  their  agreement, 
explicitiy  reserved  to  themselves  every  objection  to  their  contents,  it 
does  not  appear  reasonable  to  permit  them  to  select  a  deposition,  as 
evidence  for  them,  while  the  plaintiff  could  not  have  made  use  of 
that,  or  any  other,  if  ever  so  favorable  to  himself.  The  circuit  court, 
therefore,  did  not  err  in  the  instruction  which  it  gave  to  the  jury  on 
this  subject  This  court  cannot  forbear  remarking  here,  that  it  can 
never  be  necessary,  in  order  to  prove  a  condemnation,  to  produce  any 
thing  more  than  the  libel  and  sentence ;  although  it  is  a  frequent  but 
useless  practice  to  read  the  proceedings  at  length. 

The  fifth  exception  is  taken  to  a  refusal  of  the  circuit  court  to 
direct  the  jury  to  find  damages  for  the  value  of  the  vessel,  as  agreed 
in  the  policy,  and,  conditionally,  for  her  actual  value,  if,  in  the 
opinion  of  the  court,  it  was  competent  for  the  jury,  under  any  of  the 
issues  joined,  to  inquire  into  the  real  value  of  the  vessel.  As  it  had 
already  been  decided,  and,  as  this  court  thinks,  correctiy,to  receive  no 
evidence  of  the  real  value  of  the  vessel,  there  was  no  error  in  refus- 
ing to  give  this  direction;  and,  although  the  plaintiff,  at  length, 
consented  to  permit  the  defendants  to  give  evidence  of  the  real  value 
of  the  vessel,  saving  objections  to  the  competency  of  such  evidence, 
upon  any  of  the  issues  of  fact,  and  the  jury,  thereupon,  found  con-* 
ditional  damages,  this  court  is  of  opinion  that,  as  evidence  of  the 

real  value  of  the  vessel,  under  any  of  tiiese  issues,  was  in- 
[  •  221  ]  competent,   and  as  objections  to  its  competency  *  were 

saved  to  the  plaintiff,  the  circuit  court  did  right  in  giving 
judgment  for  the  damages  found  by  the  jury,  according  to  the  value 
of  the  vessel,  fixed  in  the  policy;  which  judgment  this  court  af&rma, 

^xnth  costs* 

9  W.  576;  4  H.  181;  6  H.  1;  20  H.  261;  2  Wai.  191;  8  Wal.  97. 
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Slacum  v.  Pomert. 


6  C.  881. 


If  a  ibreigii  bill  be  indorsed  in  Ylii^nia,  and  duly  piotested  for  non-pajrment,  the  indorser 
18  liable  to  an  action  for  fifteen  per  cent,  damages ;  his  contract  being  goTcmed  hy  the 
law  of  the  place  where  it  was  made. 

A  declaration  against  an  indoner  of  a  foreign  bUl,  which  does  not  allege  notice  of  the  pro- 
test, is  bad,  on  error. 

Error  to  the  circuit  court  for  the  District  of  Columbia,  in  an 
action  of  debt,  (under  the  law  of  Virginia,)  brought  by  Pomery 
against  Slacum,  as  indorser  of  a  bill  of  exchange,  dated  the  6th  of 
August,  1807,  drawn  in  the  island  of  Barbadoes,  by  Charles  Cadogan, 
a  merchant  residing  there,  at  60  days'  sight,  upon  Barton,  Irlam  & 
Higginson,  at  Liverpool,  in  England,  for  138Z.  175.  9d.  sterling,  pay- 
able to  Slacum  or  order,  who  indorsed  it,  at  Alexandria,  in  the  District 
of  Columbia,  to  the  plaintiff. 

The  declaration  was  "  of  a  plea  that  he  render  unto  him  138Z.  175. 
9d.  sterling  money  of  Great  Britain,  with  interest  at  the  rate  of  five 
per  centum  per  annum,  from  the  23d  day  of  December,  1807,  until 
paid,  together  with  15  per  cent,  damages  on  the  said  138^  175.  9^., 
and  IO5.  6d.  sterling,  of  the  value  of  ^2.33,  current  money  of  the 
United  States,  costs  of  protest,  which  to  him  he  owes,"  Sec. 

It  then  stated  the  making  and  indorsing  of  the  bill,  the  non-accept- 
ance and  non-payment,  and  the  protest  for  non-payment,  '^  by  reason 
of  which  premises,  and  by  force  of  the  statute  in  that  case  made  and 
provided,  action  hath  accrued  to  the  plaintiff  to  demand  and  have 
of  the  defendant  the  said  sum  of  138^  175.  9d.  sterling,  and  interest 
at  the  rate  of  five  per  cent  per  annum,  from  the  23d  of 
December,  1807,  until  paid,  •together  with  15  per  cent.  [*222] 
damages,  and  IO5.  6d.  sterling,  of  the  value,"  &c. 

Upon  the  trial  of  the  cause  on  the  issue  of  nil  debet^  the  defendant 
below  took  a  bill  of  exceptions,  stating  that  evidence  was  offered  of 
the  bill,  the  indorsement  by  the  defendant  to  the  plaintiif  in  Alex- 
andria, (both  parties  being  inhabitants  of  that  town,)  the  protest  for 
non-payment,  and  that,  by  the  laws  of  Barbadoes,  the  damages,  upon 
protested  bills  of  exchange,  were  only  10  per  cent,  upon  the  principal 
and  interest  due  upon  the  bill.  Whereupon  the  defendant  prayed 
the  court  to  instruct  the  jury  that  the  plaintiff  was  not  entitled  to 
recover  more  than  the  damages  allowed  upon  protested  bills  accord- 
ing to  the  law  of  Barbadoes,  and  that  he  was  not  entitled  in  this 

32* 
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case  to  15  per  cent,  damages^  which  instniction  the  court  refused  to 
give. 

The  verdict  and  judgment  being  for  the  plaintiiF,  for  the  whole 
amount  demanded  in  the  declaration,  the  defendant  brought  his  writ 
of  error. 

[  *  224  ]      *  Marshall,  C.  J.,  delivered  the  opinion  of  the  court  as 
follows,  namely : 

Upon  a  critical  examination  of  the  act  of  assembly,  on  which  this 
action  is  founded,  the  court  is  of  opinion  that  it  is  rightly  brought 
Although  the  drawer  of  the  bill  was  not  liable  to  the  damages  of 
Virginia,  the  indorser  is  subject  to  them,  he  having  indorsed  the  biU 
in  Alexandria.  The  words  of  the  act  are,  that  where  a  bill  of  ex- 
change shall  be  protested,  ''  the  drawer  or  indorsor  shall  be  subject 
to  15  per  cent,  damages  thereon."  The  third  section  gives  an  action 
of  debt  ^  against  the  drawers  or  indorsors  jointly,  or  against  either 
of  them  separately.  The  act  of  assembly  appears  to  contemplate  a 
distinct  liability  in  the  indorsor,  founded  on  the  contract  created  by 
his  own  indorsement,  which  is  not  affected  by  the  extent  of  the  lia- 
bility of  the  drawer.  This  is  the  more  reasonable,  as  a  bill  of 
exchange  is  taken  as  much  on  the  credit  of  the  indorsor,  as  of  the 
drawer;  and  the  indorsement  is  understood  to  be  not  simply  the 
transfer  of  the  paper,  but  a  new  and  a  substantive  contract. 
[  •  225  ]  •  There  is,  however,  an  objection  taken  to  this  declaration. 
It  omits  to  allege  notice  of  the  protest ;  an  omission  which 
is  deemed  fataL 

It  has  been  argued,  that  the  act  of  assembly,  which  gives  the  action 
of  debt,  not  requiring  notice  to  be  laid  in  the  declaration,  that  requi- 
site, which  is  only  essential  in  an  action  founded  on  the  custom  of 
merchants,  is  totally  dispensed  with.  But  this  court  is  not  of  that 
opinion.  In  giving  the  action  of  debt  to  the  holder  of  a  bill  of  ex- 
change, and  in  giving  it  the  dignity  of  a  specialty,  the  legislature  has 
not  altered  the  character  of  the  paper  in  other  respects.  It  is  still  a 
pure  commercial  transaction  governed  by  commercial  law.  Notice 
of  the  protest  is  still  necessary,  and  the  omission  to  aver  it  in  the 
declaration  is  still  fatal 

Had  this  error  been  moved  in  arrest  of  judgment,  it  is  presumable 
the  judgment  would  have  been  arrested;  but  it  is  not  too  late  to 
allege,  as  error,  in  this  court,  a  fault  in  the  declaration,  which  ought 
to  have  prevented  the  rendition  of  a  judgment  in  the  court  be* 
low. 

The  judgment  is  reversed,  and  the  cause  remanded,  with  direction 
tiiat  the  judgment  be  airestedi 
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After  the  opinion  was  deliyered,  Youngs  prayed  that  the  cause 
might  be  remanded,  with  leave  to  amend. 

Marshall,  C.  J.  Here  is  a  verdict  which  must  be  set  aside  before 
an  amendment  can  be  allowed 

It  might  be  set  aside  by  the  court  below,  but  this  court  can  see  no 
reason  in  the  record  for  setting  it  aside. 

4  H.  181;  5  H.  295;  20  H.  427;  1  Wal.  692;  8  Wal.  664. 


•  Vasse  v.  Smith.  [  •226  ] 

6  C.  226. 

Infimcy  is  a  bar  to  an  action  bj  an  owner  against  his  supercargo  for  breach  of  instnictions ; 

but  not  to  an  action  of  trorer  for  the  goods.    StiU,  howeyer,  in&ncy  may  be  giren  in 

eyidenee  in  an  action  of  troTer,  npon  the  plea  of  not  guilty ;  not  as  a  bar,  bat  to  show 

the  nature  of  the  act  which  is  supposed  to  be  a  conversion. 
An  infant  is  liable  in  trorer,  although  the  goods  were  delivered  to  him  under  a  contract. 
A  bill  of  exceptions  ought  to  state,  that  evidence  was  offered  of  the  facts  upon  which  the 

opinion  of  the  court  was  prayed. 

Error  to  the  circuit  court  for  the  District  of  Columbia. 

The  declaration  had  two  counts ;  1st,  a  special  count,  charging 
the  defendant  Smith,  who  was  a  supercargo,  with  breach  of  orders ; 
2d,  trover. 

The  Ist  count  stated  that  Vasse,  the  plaintiff,  was  owner,  and 
possessed  of  70  barrels  of  flour,  and,  at  the  instance  and  request  of 
the  defendant,  put  it  on  boards  a  schooner  at  Alexandria  to  be  shipped 
to  Norfolk,  under  the  care,  management,  and  direction  of  the  defend- 
ant, to  be  by  him  sold  for  and  on  account  of  the  plaintiff,  at  Norfolk, 
for  cash,  or  on  a  credit  at  60  days,  in  good  drafts  on  Alexandria,  and 
negotiable  in  the  Bank  of  Alexandria,  That  the  defendant  was 
retained  and^employed  by  the  plaintiff  for  the  purpose  of  selling  the 
flour  as  aforesaid,  for  which  service  the  pledntiff  was  to  pay  him  a 
reasonable  compensation.  That  the  defendant  received  the  flour  at 
Alexandria,  put  it  on  board  the  schooner,  and  sailed,  with  the  flour 
under  his  care  and  direction,  to  Norfolk ;  '^  yet  the  defendant,  not 
regarding  the  duty  of  his  said  employment,  so  badly,  carelessly, 
negligently,  and  improvidentiy  behaved  himself  in  said  service  and 
employment,  and  took  such  Uttle  care  of  the  said  flour  by  him  so 
received  as  aforesaid,  that  he  did  not  sell  the  same,  or  any  part 
thereof,  at  Norfolk,  for  cash,  or  on  a  credit  of  60  days  for  drafts  on 
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Alexandria,  negotiable  in  the  Bank  of  Alexandria,  but  the  said 
defendant,  on  the  contrary  thereof,  by  and  through  his  own  neglect 
and  default,  and  through  his  wrongful  conduct,  carelessness,  and  im- 
providence, suffered  the  same,  and  every  part  of  the  said  70  barrels 
of  flour,  in  his  possession  as  aforesaid,  to  be  embezzled,  or  otherwise 

to  be  wholly  lost,  wasted,  and  destroyed." 
[  *  227  ]      *  The  second  count  was  a  common  count  in  trover  for  the 
flour. 

The  defendant,  besides  the  plea  of  not  guilty,  pleaded  infancy  to 
both  counts ;  to  which  last  plea  the  plaintiff  demurred  generally. 

The  court  below  rendered  judgment  for  the  defendant  upon  the 
demurrer  to  the  plea  of  infancy  to  the  first  count ;  and  for  the  plain-* 
tiff  upon  the  demurrer  to  that  plea  to  the  second  count.  Upon  the 
trial,  in  the  court  below,  of  the  issue  of  not  guilty,  to  the  count  for 
trover,  three  bills  of  exception  were  taken  by  the  plaintiff. 

The  first  bill  of  exceptions  stated,  that  the  defendant  offered  evi- 
dence to  prove  that  the  flour  was  consigned  and  delivered  to  the 
defendant  by  the  plaintiff  under  the  following  letter  of  instructions : 

"  Mr.  Samuel  Smith,  —  Sir :  I  have  shipped  on  board  the  schooner 

Sisters,  Captain ,  bound  to  Norfolk,  70  barrels  of  superfine  flour, 

marked  A.  V.,  to  you  consigned.  As  soon  as  you  arrive  there  I  will 
be  obliged  to  you  to  dispose  of  it  as  soon  as  you  can  to  the  best 
advantage  for  cash,  or  credit  at  60  days  in  a  good  draft  on  this  place, 
negotiable  at  the  Bank  of  Alexandria.  I  should  prefer  the  first,  if 
not  much  difference ;  however,  do  for  the  best  of  my  interest. 

(Signed)  «Amb.  Vassb." 

And  that  the  defendant  received  the  flour  in  consequence  of  that 
letter  of  instructions,  and  upon  the  terms  therein  mentioned.  That 
the  flour  was  not  sold  by  the  defendant  at  Norfolk,  but  was  shipped 
firom  thence  by  him,  without  other  authority  than  the  said  letter  of 
instructions,  to  the  West  Indies,  for  and  on  account  of  one  Joseph 
Smith,  as  stated  in  the  bill  of  lading,  which  was  for  398  barrels,  70 
of  which  were  stated  in  the  margin  to  be  marked  A.  V.,  198  L  S., 

100  D.  L  S.,  and  30  P.  T. 
[  *  228  ]  *  That  the  defendant,  when  he  received  the  flour,  and  long 
after  he  shipped  it,  was  an  infant  under  the  age  of  twenty-* 
one  years.  Whereupon  the  court,  at  the  prayer  of  the  defendant, 
instructed  the  jury  that  if  they  found  the  facts  as  stated,  the  defend- 
ant was  not  liable  upon  the  count  for  trover. 

The  second  exception  was  the  admission  of  evidence  of  the  de» 
fendant's  infancy. 
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The  third  exception  stated  that,  "  upoH  the  facts  aforesaid,  (the 
£actB  in  the  first  bill  of  exceptions  mentioned,)  the  plaintiff  prayed 
the  court  to  instruct  the  jury  that  if  they  shall  be  of  opinion  that 
the  defendant  was  under  the  age  of  twenty-one  years,  and  between 
the  age  of  nineteen  and  twenty  years,  and  that  the  defendant  of  his 
own  head  shipped  the  flour  to  the  West  Indies,  in  a  vessel  which 
has  been  lost  by  the  perils  of  the  sea,  and  that  the  said  shipment  was 
made  with  other  flour,  on  account  of  his  father,  Joseph  Smith,  in 
such  case  the  defendant  has  thereby  committed  a  tort  in  regard  to 
the  plaintiff*,  for  which  he  is  liable  in  this  action,  notwithstanding  his 
infancy  aforesaid,  which  instruction  the  court  refused  to  give. 

The  verdict  and  judgment  being  against  the  plaintifi',  he  brought 
his  writ  of  error. 

E,  J.  Lee^  and  C.  Lee^  for  the  plaintifl*  in  error. 

SwcKnnj  contra. 

•  Marshall,  C.  J.,  delivered  the  opinion  of  the  court,  as  [  *  230  ] 
follows : 

The  first  error,  alleged  in  this  record,  consists  in  sustaining  the 
plea  of  infancy  to  the  first  count  in  the  declaration. 

This  count  states  a  contract  between  the  plaintifi*  and  defendant, 
by  which  the  plaintifi*  committed  seventy  barrels  of  flour  to  the  care 
of  the  defendant,  to  be  carried  to  Norfolk,  and  there  sold  for  money, 
or  on  sixty  days'  credit,  payable  in  drafts  on  Alexandria,  negotiable 
in  the  bank.  The  plaintiff  then  alleges  that  the  defendant  did  not 
perform  his  duty  in  selling  conformably  to  his  instructions,  but,  by 
his  negligence,  permitted  the  flour  to  be  wasted  so  that  it  was  lost  to 
the  plaintiff. 

This  case,  as  stated,  is  completely  a  case  of  contract,  and  exhibits 
no  feature  of  such  a  tort  as  will  charge  an  infant.  There  can  be  no 
doubt  but  that  the  court  did  right  in  sustaining  the  plea. 

The  second  count  is  in  trover,  and  charges  a  conversion  of  the  flour. 

That  an  infant  is  liable  for  a  conversion  is  not  contested.  The 
circuit  court  was  itself  of  that  opinion,  and  therefore  sustained  the 
demurrer  to  this  plea.  But,  in  the  progress  of  the  cause,  it 
appeared  *that  the  goods  were  not  taken  wrongfully  by  the  [  *  231  ] 
defendant,  but  were  committed  to  his  care  by  the  plaintiff, 
and  that  the  conversion,  if  made,  was  made  while  they  were  in  his 
custody  under  a  contract.  The  court  then  permitted  infancy  to  be 
given  in  evidence  on  the  plea  of  not  guilty.  To  this  opinion  an 
exception  was  taken. 
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If  infancy  was  a  bar  to  a  suit  of  trover  brought  in  such  a  case/ 
the  court  can  perceive  no  reason  why  it  may  not  be  given  in  evidence 
on  this  plea.  If  it  may  be  given  in  evidence  on  non  asmmpsUj  be- 
cause the  infant  cannot  contract,  with  at  least  as  equal  reason  may 
it  be  given  in  evidence  in  an  action  of  trover  in  a  case  in  which  he 
cannot  convert 

But  this  court  is  of  opinion  that  infancy  is  no  complete  bar  to  an 
action  of  trover,  although  the  goods  converted  be  in  his  possession, 
in  virtue  of  a  previous  contract  The  conversion  is  still  in  its  nature 
a  tort ;  it  is  not  an  act  of  omission  but  of  commission,  and  is  within 
that  class  of  offences  for  which  infancy  cannot  afford  protection.  Yet 
it  may  be  given  in  evidence,  for  it  may  have  some  influence  on  the 
question,  whether  the  act  complained  of  be  really  a  conversion,  or 
not 

The  court,  therefore,  does  not  consider  the  admission  of  this  testi* 
mony  as  error. 

The  defendant  exhibited  the  letter  of  instructions  under  which 
he  acted,  which  is  in  these  words :  "  Sir,"  &c.,  but  the  plaintiff  offered 
evidence  that  the  flour  was  not  sold  in  Norfolk,  but  was  shipped  by 
the  defendant  to  the  West  Indies,  for  and  on  account  of  a  certain 
Joseph  Smith,  as  by  the  bill  of  lading  which  was  produced.  The 
defendant  then  gave  his  infancy  in  evidence,  and  prayed  the  court  to 
instruct  the  jury,  that  if  they  believed  the  testimony,  he  was  not 
liable  on  the  second  count  stated  in  the  plaintiff's  declaration,  which 
instruction  the  court  gave,  and  to  this  opinion  an  exception  was 
taken. 

This  instruction  of  the  court  must  have  been  founded  on 
[  *  232  ]  the  opinion  that  infancy  is  a  bar  to  an  action  of  *  trover  for 
goods  conunitted  to  the  infant,  under  a  contract,  or  that  the 
fact  proved  did  not  amount  to  a  conversion. 

This  court  has  already  stated  its  opinion  to  be,  that  an  infant  is 
chargeable  with  a  conversion,  although  it  be  of  goods  which  came 
lawfully  to  his  possession.  It  remains  to  inquire  whether  this  is  so 
clearly  shown  not  to  be  a  conversion,  as  to  justify  the  court  in  saying 
to  the  jury,  the  defendant  was  not  liable  in  this  action. 

The  proof  offered  was,  that  the  defendant  shipped  the  goods  on 
account  of  Joseph  Smith.  This  fact,  standing  unconnected  with 
any  other,  would  unquestionably  be  testimony  which,  if  not  conclu-* 
sive  in  favor  of  the  plaintiff,  was,  at  least,  proper  to  be  left  to  the 
jury.  But  it  is  urged  that  this  statement  refers  to  the  biU  of  lading, 
firom  the  notes  in  the  margin  of  which  it  appears  that,  although  the 
bill  of  lading,  which  was  for  a  much  larger  quantity  of  flour,  was 
made  out  in  the  name  of  Joseph  Smith,  yet,  in  point  of  fact,  Hm 
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shipment  was  made  for  vaiions  persons,  and,  among  others,  for  the 
plaintiff. 

The  coort  perceive,  in  this  bill  of  exceptions,  no  evidence  explancu 
tory  of  toe  terms  nnder  which  this  shipment  was  made,  and  the 
marks  in  the  margin  of  the  bill  of  lading  do  not,  in  themselves,  prove 
that  the  shipment  was  not  made  for  the  person  in  whose  name  the 
biU  was  fiUed  up. 

It  is  possible  that  it  may  have  been  proved  to  the  jury  that  this 
flomr  was  really  intended  to  be  shipped  on  accoimt  of  the  plaintiff^ 
and  that  the  defendant  did  not  mean  to  convert  it  to  his  own  use. 
But  the  letter  did  not  authorize  him  so  to  act.  It  was  not,  therefore, 
a  complete  discharge ;  and  should  it  be  admitted  that  an  infant  is 
not  chargeable  with  a  conversion  made  by  mistake,  this  testimony 
ought  still  to  have  been  left  to  the  jury.  The  defendant  would  cer- 
tainly be  at  liberty  to  prove  that  the  shipment  was  in  fact  made  for 
Vasse,  and  that  he  acquiesced  in  it  so  far  as  to  consider  the 
transaction  not  as  a  conversion ;  but  without  any  of  *these  [  *  233  ] 
drcumstaaces  which,  if  given  in  evidence,  ought  to  have 
been  left  to  the  jury,  the  court  has  declared  the  action  not  sustain- 
able. 

This  court  is  of  opinion  that  the  circuit  court  has  erred  in  directing 
the  jury  that,  upon  the  evidence  given,  the  defendant  was  not  liable 
under  the  second  count ;  for  which  their  judgment  is  to  be  reversed, 
and  the  cause  remanded  for  farther  proceedings.^ 

11  H.  164. 


CusTiss  V.  The  Georobtown  and  Alexandria  Turnpike  Company. 

6  C.  2Sd. 

An  appeal  lies  from  an  order  *of  the  circuit  court  for  fhe  District  of  Columbia,  quashing  an 

inquisition  in  the  nature  of  a  writ  of  ad  quod  damnum. 
If  a  statute  merely  requires  an  inquisition  to  be  returned  to,  and  recorded  hj  the  clerk  of  a 

court,  the  court  has  no  jurisdiction  oyer  it. 

Error  to  the  circuit  court  for  the  District  of  Columbia.  Under 
the  act  of  March  3, 1809,  (2  Stats,  at  Large,  539,  s.  7,)  <<  to  authorize 

^  The  Chief  Justice  noticed  also  the  phraseology  of  the  third  bill  of  exceptions.  It 
prays  the  opinion  of  the  court  upon  certain  facts,  without  stating  that  any  evidence  of 
those  facts  was  given  to  the  jury.  It  is  doubtful  whether  those  facts  exist  in  the  casCi 
and  whether  the  court  wotdd  be  bound  to  give  an  opinion  upon  them. 
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the  making  of  a  tarnpike  road,  &&,"  an  inquisition,  taken  by  the  mar* 
shal,  had  been  retmrned  to  the  clerk  of  the  county,  and  on  motion  of 
the  turnpike  company,  quashed  by  the  court  From  this  order  Mr. 
Custiss  appealed. 

E.  X  Lee^  for  the  appellant 

jP.  S.  Key  and  C  Lee^  for  respondents. 

[  *  235  ]      *  Marshall,  C.  J.,  delivered  the  opinion  of  the  court,  as 
follows : 

At  the  opening  of  this  case,  some  doubt  was  entertained  respecting 
the  jurisdiction  of  the  supreme  court,  but  that  doubt  is  removed  by 
an  inspection  of  the  act  by  which  the  circuit  court  of  the  District 
of  Columbia  is  constituted.  The  words  of  that  act,  descriptive  of 
the  appellate  jurisdiction  of  this  court,  are  more  ample  than  those 
employed  in  the  Judicial  Act  They  are,  that  ''  any  final  judgment, 
order,  or  decree  in  said  circuit  court,  wherein  the  matter  in  dispute, 
exclusive  of  costs,  shall  exceed  the  value  of  $100,  may  be  reexamined 
and  reversed  or  aflSrmed  in  the  supreme  court." 

The  jurisdiction  of  this  court  being  admitted,  the  pro- 
[  *  336  ]  ceedings  of  the  circuit  court,  in  ordering  the  *  inquisition 
taken  between  these  parties  to  be  quashed,  comes  on  to  be 
examined. 

The  first  objection  to  this  proceeding  is,  that  the  court  of  Alexan- 
dria could  take  no  cognizance  of  the  subject,  by  way  of  motion. 

The  validity  of  this  objection  depends  entirely  on  the  act  of  con- 
gress, under  which  this  inquisition  was  taken.  If  it  was  to  be  re- 
corded by  order  of  the  court,  if  the  judgment  of  the  court  was,  in  any 
manner,  to  be  exercised  upon  it,  then,  in  all  which  has  been  done,  the 
court  has  exercised  its  jurisdiction,  and  the  inquiry  will  be  whether 
there  was  sufficient  cause  for  refusing  to  permit  the  inquisition  to 
be  recorded.  If,  on  the  other  hand,  the  clerk  was  a  mere  ministerial 
officer  directed  by  law,  to  perform  a  ministerial  act,  without  any  su- 
perintending agency,  on  the  part  of  the  court,  then  the  court  could 
not,  upon  motion,  prohibit  the  clerk  to  perform  his  duty,  and  could 
not  legitimately  quash  the  inquisition. 

The  act  of  congress  directs  ''  that  the  inquisition,  when  taken,  shall 
be  signed  by  the  marshal  and  by  the  jurymen  present,  and  returned 
by  the  marshal  to  the  clerk  of  the  county,  to  be  by  him  recorded." 

That  the  legislature  may  direct  the  clerk  of  a  court  to  perform  a  spe- 
cified service,  without  making  his  act  the  act  of  the  court,  will  not, 
be  controverted ;  and,  if  this  may  be  done,  it  is  difficult  to  conceive 
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words  which  convey  this  idea  more  clearly  than  those  which  are  em- 
ployed in  this  act 

The  inquisition  is  not  returnable  to  the  court,  but  to  the  clerk.  It 
is  not  to  be  recorded  by  order  of  the  court,  but  is  to  be  recorded  by 
the  cleik,  on  receiving  it  from  the  marshal.  It  does  not  derive  its 
validity  from  being  recorded,  but  remains  afterwards  liable  to  all  the 
objections  which  might  be  taken  to  it,  previous  thereto.  If,  for  ex- 
ample, an  inquisition  should  be  recorded  which  was  found  by  eleven 
jurors,  that  inquisition  would  neither  vest  the  land  in  the 
company,  nor  give  a  right  to  *  tiie  former  proprietor  to  de-  [  •  237  ] 
mand  the  money  to  which  it  was  valued.  The  inquisition, 
then,  is  to  be  recorded  solely  for  preservation,  and  the  act  of  record- 
ing is  a  ministerial  act  which  the  law  directs  the  derk  to  perform, 
without  submitting  the  paper  to  the  judgment  of  the  court  The  law 
asks  not  the  intervention  of  the  court,  and  requires  no  exercise  of  ju- 
dicial functions. 

The  <iifference  between  this  act  and  those,  the  execution  of  which 
is  superintended  by  the  court,  is  apparent  In  those  cases,  the  instru- 
ment is  to  be  brought  into  court,  and  acted  upon  by  the  court ;  in 
this  it  is  to  be  delivered  to  the  derk  at  any  time,  and  acted  on  by 
him  without  the  intervention  of  the  court 

This  court  is  unanimously  of  opinion  that  the  circuit  court  for  the 
county  of  Alexandria  cocdd  not  legally  entertain  the  motion  for 
quashing  the  inquisition  found  in  this  case,  nor  legally  prevent  their 
derk  from  recording  it  Their  judgment,  therefore,  is  reversedi  and 
the  motion  to  be  dismissed 

13  P.  524. 


Lodge's  Lessee  v.  Lee. 

6  C.  237. 

A  grant  of  an  island  bj  name,  in  the  Potomac  Biver,  superadding  the  courses  and  distanoei 
of  the  lines  thereof,  which  on  resuryey  are  now  found  to  exclude  part  of  the  island,  will 
pass  the  whole  island. 

EjBCTBffENT  by  Lodge  against  Lee,  for  part  of  an  island  in  the  Po* 
tomac  Biver,  called  Eden,  but  now  generally  called  Lee^s  Island. 

The  plaintiff's  lessor  had  taken  up  the  land  in  the  year  1804,  as 
vacant,  supposing  that  the  defendant's  claim  must  be  bounded  by 
VOL.  II.  33 


A 
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the  conise  and  dbtance,  allowing  one  degree  of  variation  for  every 
twenty  years  since  the  certificate  of  survey  was  made  under  which 
Hie  defendant  claims. 

The  defendant  claimed  under  a  patent  from  the  lord  proprietor  of 
Maryland,  dated  1733,  'which  granted  to  Thomas  Lee  ^  all  that  tract 
or  upper  island  of  land,  called  Eden,  lying  and  being  in 
[  *  238  ]  Prince  George  *  county,  beginning  at  a  bounded  maple, 
near  ten  miles  above  the  second  falls,  and  opposite  to  a  large 
run  on  the  Virginia  side  called  ELickory  Run,  and  standing  upon  a 
point  at  the  foot  of  the  said  island,  and  running  thence  north  sixty 
degrees,  west  sixty  perches,"  &a,  &c^  (giving  the  course  and  distance 
of  every  line  to  the  beginning  tree,)  ^  containing  and  laid  out  for  320 
acres  of  land,  more  or  less." 

The  court  below  instructed  the  jury  that  the  grant  to  Thomas  Lee 
passed  the  whole  of  the  island  called  Eden,  and  that  the  lessor  of  the 
plaintiff  is  not  entitled  to  recover.  Verdict  and  judgment  for  plain- 
tiff; which  opinion  and  judgment  were,  by  tins  court,  without  argu- 
ment, affirmed 

6  P.  691. 


FiNLBY   V*  LtNV. 

6  C.  SS8. 

« 

IT  a  bond,  executed  in  performance  of  articles,  depart  therofrom  by  mistake^  equity  will  re- 

lleye^  but  sach  departure  most  be  clearly  shown. 
If  the  members  of  a  copartnership  agree  among  themselres,  that  the  firm  shall  pay  an  indiri- 

dual  partner's  debt,  it  becomes  an  equitable  claim  against  the  assets  of  the  firm. 
Where  the  complainant  was  entitled  to  an  account  in  the  court  below,  but  did  not  apply  for 

it,  resting  his  case  on  another  ground,  not  tenable,  this  court  will  remand  the  cause  to  have 

such  account  taken. 

Error  to  the  circuit  court  for  the  District  of  Columbia,  in  a  suit 
in  chancery  by  Pinley  against  Lynn.  The  scope  of  the  bill,  and  the 
material  facts,  are  stated  in  the  opinion  of  the  court  The  bill,  in 
stating  the  effect  of  the  contract  of  dissolution,  avers  that  the  defend- 
ant ought  to  hitve  been  satisfied  when  the  plaintiff  ^^  returned  to  him 
the  whole  jewehy  store,  with  the  accession  of  nearly  $3,000  worth  of 
merchandise,  and  gave  up  to  him  the  profits  of  said  store,  which  he 
believes  to  be  equal  to  $2,500  mace."     It  was  upon  this  clause  in  the 
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bill  that  Mr.  Justice  Todd  dissented.     The  bill  prayed  for  an  injniic 
tion,  on  account)  and  general  relief 

Swann  and  Yau$igs^  for  the  appellant. 

E,  J,  Lee  and  Janesy  for  the  respondent. 

*  Marshall,  C.  J.,  delivered  the  opinion  of  the  court,  as  [  *  247  ] 
follows,  namely :  ^ 

The  plaintiff  and  defendant  had  been  copartners  in  trade,  and  had 
carried  on  their  business  in  two  stores ;  the  one  a  jewelry  store  in  the 
name  of  Lynn,  to  be  conducted  exclusively  by  him ;  the  other  a  hard- 
ware store  in  the  name  of  Finley  &  Lynn,  to  be  under  the  joint 
management  of  the  partners. 

Previous  to  the  commencement  of  their  partnership,  Lynn  had 
contracted  a  debt  to  Lemuel  Wells  &  Co.  of  New  York,  for  goods 
ordered  for  a  jewelry  store  carried  on  by  himself,  which  goods  it  was 
mutually  ageed  to  transfer  to  the  new  concern,  and  the  debt  to  Lem- 
uel Wells  &  Co.  should  become  a  debt  chargeable  on  the  social  fund. 

In  February,  1805,  it  was  agreed  to  dissolve  the  copartner- 
ship ;  and  articles  were  entered  into  to  take  *effect  on  the  [  *  348  ] 
first  day  of  March.  The  terms  were,  <'  that  Adam  Lynn 
shall  withdraw  all  the  property  put  into  the  joint  stock  by  him,  and 
that  he  shall  have  the  goods  in  the  jewelry  store,  and  all  the  debts 
due  to  that  store,  as  a  compensation  in  lieu  of  the  profits  arising 
firom  the  whole  business ;  and  the  said  Finley  agrees  to  take,  on  his 
own  account,  the  goods  in  the  hardware  store,  and  the  goods  which 
are  ordered  in  the  spring,  and  to  indemnify  the  said  Adam  Lynn  firom 
all.  claims  or  demands  upon  the  said  concern,  or  which  may  arise  for 
goods  now  ordered,  and  not  yet  arrived." 

On  the  second  of  March,  a  bond  of  indemnity  was  executed,  the 
condition  of  which,  after  stating  the  dissolution,  proceeds  thus :  <<  On 
which  dissolution  it  was,  among  other  things,  agreed  that  the  said 
Oliver  P.  Finley  should  satisfy  and  pay  all  debts  and  contracts  due 
firom,  or  entered  into  by,  the  said  copartnership,  or  either  of  the  said 
copartners,  for  or  on  account  of,  or  for  the  benefit  of  the  said  copart- 
nership, including  certain  debts  due  from  the  said  Adam  Lynn  for 
goods  by  him  ordered,  which  have  been  received  by  the  said  copart- 
nership, and  also  all  debts  which  may  arise  firom  merchandise  here- 
after shipped  to  the  said  concern,  in  consequence  of  any  orders  here- 
tofore made. 

*  JuAgd  Jolmson  was  absent 
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<<  Now  the  condition  of  the  above  obligation  is  such,  that  if  the 
Baid  Oliver  P.  Finley  shall  well  and  truly  satisfy  and  discharge  all 
the  debts  and  contracts  hereinbefore  described,  so  as  to  indemnify 
and  save  harmless  the  said  Adam  Lynn  firom  the  payment  of  the 
same,  and  firom  any  «uit  or  prosecution  in  law  or  equity  for  or  on 
account  of  the  said  debts  and  contracts,  then  this  obligation  to  be 
void." 

Some  time  previous  to  the  dissolution,  an  action  had  been  brought 
by  Lemuel  Wells  &  Co.  against  Adam  Lypn,  for  the  recovery  of  their 
debt,  which  was  then  depending. 

In  December,  1806,  Adam  Lynn,  for  the  first  time,  claimed, 
[  *  249  ]  under  the  bond  of  indemnity,  the  amount  of  *the  debt  to 
Lemuel  Wells  &  Co.,  and,  payment  being  refused,  instituted 
a  suit  on  the  bond.  Supposing  that  no  defence  could  be  made  at  law, 
judgment  was  confessed,  with  a  reservation  of  all  equitable  objec- 
tions to  the  payment  A  bill  was  then  filed  suggesting  that  the  bond 
was  executed  by  mistake,  and  in  the  confidence  that  it  weis  in  exact 
conformity  with  the  articles,  and  praying  that  it  might  be  restrained  by 
the  articles.  Several  extrinsic  circumsiftnces  are  also  detailed  and 
relied  upon  as  demonstrating  that  Lynn  himself  did  not  suppose, 
until  so  informed  by  counsel,  that  the  bond  comprehended  this  debt. 

An  injunction  was  granted,  which,  on  the  coming  in  of  the  answer, 
was  dissolved,  and,  on  a  final  hearing,  the  bill  was  dismissed. 

The  answer  denies  all  the  allegations  of  the  bill  which  go  to  the 
mistake  under  which  the  bond  was  executed ;  insists  that  it  conforms 
to  the  true  meaning  of  the  articles  and  intent  of  the  parties ;  and 
endeavors  to  explain  those  extrinsic  circumstances  on  which  the 
plaintiff  relied. 

That  a  bond,  executed  in  pursuance  of  articles,  may  be  restrained 
by  those  articles,  if  the  departure  firom  them  be  clearly  shown,  is  not 
to  be  controverted.  But  in  this  case,  the  majority  of  the  court  is  of 
opinion  that  no  such  departure  is  manifested  with  sufficient  clearness 
to  justify  the  interposition  of  a  court  of  equity. 

By  the  articles  of  copartnership,  the  debt  to  Lemuel  Wells  &  Co. 
was  assumed  by  the  firm  of  Finley  &  Lynn,  and  was  payable  out 
of  the  partnership  fund.  It  is  true  that,  at  law,  it  did  not  constitute 
a  demand  against  the  partnership,  but  the  court  is  much  inclined  to 
the  opinion,  that,  had  Lynn  become  insolvent,  a  suit  in  equity  might 
have  been  sustained,  on  this  claim,  against  Finley  and  Lynn. 
[  *  250  ]  If  it  might  in  equity,  though  not  in  law,  be  a  "claim  •or 
demand  upon  the  concern,''  there  does  not  appear  to  be  such 
a  repugnancy  between  the  bond  and  the  articles  as  to  induce  the 
court  to  say  that  the  bond,  which,  so  far  as  is  shown  in  this  cause. 
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was  executed  without  imposition,  and  with  a  knowledge  of  its  con- 
tents, binds  the  obligors  further  than  they  intended  to  be  bound.  The 
extrinsic  circumstances  relied  on  are  certainly  entitled  to  much  con- 
sideration; but  they  are  not  thought  sufficiently  decisive  and  unequi- 
vocal in  their  character  to  justify  a  court  of  equity  in  restraining  legal 
lights  acquired  under  a  solemn  contract. 

Though  this  is  the  principal  object  of  the  bill,  it  may  be  understood 
to  contemplate  something  further.  It  prays  for  a  settlement  of  all 
accounts,  and  for  general  relief. 

So  far  as  the  accounts  between  the  parties  are  closed  by  the  articles 
of  dissolution,  no  reason  can  be  assigned  for  opening  them.  But  if 
rights,  growing  out  of  those  articles,  require  a  settlement,  the  plain- 
tiff is  entitled  to  an  account. 

By  a  majority  of  the  court  it  is  conceived  that  if  any  profits  had 
arisen  on  the  jewelry  store,  independent  of  the  goods  on  hand  and 
of  the  debts  due  to  the  store,  the  plaintiff  is  entitled  to  them.  It  is 
not  probable  that  there  are  such  profits ;  but  it  is  very  possible  that 
there  may  be.  Large  sums  of  money  may  have  been  received,  and 
might  either  be  on  hand  when  the  dissolution  took  place,  or  have  been 
diverted  to  various  uses.  K  such  be  the  fact,  the  majority  of  the 
court  is  of  opinion  that  any  fair  construction  of  the  articles  gives 
those  profits  to  the  plaintiff  The  contract  is,  that  Adam  Lynn  shall 
have  <<  the  goods  in  the  jewelry  store,  and  all  the  debts  due  to  that 
store,  as  a  compensation  in  Ueu  of  the  profits  arising  from  the  whole 
business."  Now  the  profits  of  the  jewelry  store,  if  any,  not  existing 
in  debts  or  goods,  were  certainly  a  part  of  the  ^'  profits  of  the  whole 
business,"  and  are,  consequently,  yielded  to  the  plaintiff. 

That  this  was  the  deliberate  intention  of  the  defendant, 
*is  avowed  in  his  answer.  A  proposition  for  a  dissolution  [  *  251  ] 
was,  he  says,  made  by  him  in  writing  and  accepted  by  the 
plaintiff.  That  proposition  is, ''  that  the  defendant  should  have  the 
merchandise  in  the  jewelry  store,  and  the  debts  due  to  that  store,  as 
a  compensation  in  lieu  of  the  profits  of  the  whole  business ;  that  the 
complainant  should  hold  the  merchandise  in  the  hardware  store,  and 
the  debts  due  to  it,  and  the  profits  of  the  trade." 

Now  the  profits  of  the  jewelry  store  are  certainly  a  part  of  the 
"  profits  of  the  trade." 

The  plaintiff  also  claims  a  debt  said  to  be  due  firom  the  jewelry 
store  to  the  hardware  store. 

As  all  the  debts  due  to  the  hardware  store  are  obviously  assigned 
to  Finley,  this  debt  becomes  his  property,  unless  his  claim  to  it  is 
relinquished  by  the  undertaking  to  pay  aU  debts  due  firom  the  con 
cem. 

33* 
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The  words  of  this  undertaking  are  to  be  looked  for  in  the  condi- 
tion of  his  bond.  He  is  to  <'  satisfy  and  pay  all  debts  and  contracts 
due  from,  or  entered  into  by,  the  said  copartnership,  or  either  of  the 
said  copartners,  for  or  on  account  of  or  for  the  benefit  of  the  said 
copartnership.*' 

The  terms  of  this  stipulation  appear  to  the  court  to  be  applicable 
to  claims  upon  the  copartnership,  and  not  to  claims  of  a  part  of  the 
company  on  the  other  part.  He  is  to  satisfy  and  pay  all  debts  and 
contracts  due  from,  or  entered  into  by,  the  said  copartnership,  not  to 
release  the  claim  of  one  store  upon  the  other.  This  is  a  claim  which 
did  not  exist  upon  the  copartnership,  and  which  grows  out  of  the 
articles  of  dissolution.  Those  articles  assign  to  the  plaintiff  all  the 
profits  of  the  hardware  store,  as  well  as  the  debts  due  to  it.  They 
separate  what  wa^  before  united.  They  draw  the  distinction  be- 
tween the  hardware  and  the  jewelry  store,  and  make  the  debt  due  to 

the  hardware  store  a  part  of  the  profits  of  that  store. 
[  *  252  ]      *  The  residue  of  the  condition  does  not  affect  the  question, 
and  need  not  be  recited. 

It  is,  then,  the  opinion  of  a  majority  of  the  court  that,  if  there  was 
really  a  debt  due  from  the  jewelry  store  to  the  hardware  store,  Finley 
is  entitled  to  that  debt 

This  is  a  proper  subject  for  an  account. 

The  plaintiff  has  probably  not  applied  for  this  account  in  the  court 
below,  and  it  does  not  appear  to  be  a  principal  object  of  his  bill. 
This  court,  therefore,  doubted  whether  it  would  be  most  proper  to 
affirm  the  decree  dismissing  the  bill  with  the  addition  that  it  should 
be  without  prejudice  to  any  future  claim  for  profits,  and  for  the  debt 
due  from  one  store  to  the  other,  or  to  open  the  decree  and  direct  the 
account.  The  latter  was  deemed  the  more  equitable  course.  The 
decree,  therefore  is  to  be  reversed,  and  the  cause  remanded,  with 
directions  to  take  an  account  between  the  two  stores,  and  an  ac- 
count of  the  profits  of  the  jewelry  store,  if  the  same  shall  be  required 
by  the  plaintiff 

Todd,  J.,  concurred  in  the  opinion  of  the  court  that  the  debt  of 
Wells  &  Co.  was  a  debt  to  be  paid  by  Finley,  but  he  differed  upon 
the  other  part  of  the  case,  being  of  opinion,  that  the  complainant 
was  not  entitied  to  a  relief  which  by  his  bill  he  had  made  a  merit  of 
waiving. 

Decree  reversed,  and  the  cause  remanded,  with  directions  to  rein- 
state the  injunction,  and  take  an  account. 

19  H.  162. 


FEBRUARY  TERM,  1810.  891 

Shaehy  v.  MtudeviDe.    6  C. 


Db  Butts  t;.  Bacon  and  others. 

If  an  agent,  who  has,  bj  permission  of  his  principal,  sold  8  per  eant.  stock,  appliee  the 
money  to  his  own  nse,  and  being  pressed  for  payment  gives  a  mortgage  to  secure  the  re- 
payment of  the  amount  of  the  stock  with  8  per  cent,  interest  thereon,  it  is  osury. 

Error  to  the  circuit  court  for  the  District  of  Columbia, 
in  a  suit  in  chancery,  brought  by  Samuel  De  *  Butts  against  [  *  253  ] 
James  Bacon  and  others,  the  object  of  which  was  to  foreclose 
a  mortgage  made  by  Bacon  to  De  Butts.  The  condition  of  the  mort- 
gage was,  that  if  the  defendant,  Bacon,  should  pay  to  the  complain* 
ant  the  interest  of  eight  per  cent  upon  one  thousand  dollars  of  eight 
per  cent,  stock  of  the  United  States,  loaned  by  the  complainant  to 
the  defendant,  and  should  fiirther  pay  to  the  complainant  '<  the  said 
sum  of  one  thousand  dollars,"  &c.,  the  deed  should  be  void. 

The  defendant,  Bacon,  pleaded  the  statute  of  usury,  alleging  that 
it  was  a  loan  of  money  and  not  of  stock. 

The  facts  of  the  case  appeared  to  be,  that  the  complainant,  Samuel 
De  Butts,  intending  to  speculate  in  a  voyage  with  Captain  Elias  De 
Butts,  authorized  the  latter  to  sell  $1,000  of  eight  per  cent,  stock  of 
the  United  States,  which  he  did  through  the  agency  of  the  defend- 
ant, Bacon,  who  received  the  money.  The  plan  of  the  voyage  not 
having  been  prosecuted,  the  complainant  wished  to  get  Ms  stock 
back  again,  but  could  not  get  either  the  stock  or  the  money  from 
Bacon.  It  was,  however,  finally  agreed,  that  Bacon  should  be  con- 
sidered as  answerable  for  the  stock,  and  should  give  a  mortgage  to 
secure  the  repayment  of  the  stock,  and  eight  per  cent,  interest. 

The  court  below  decided  the  contract  to  be  usurious,  and  decreed 
the  mortgage  to  be  void.  Which  decree,  this  court,  after  argumenti 
by  Swcrnn^  for  the  appellant,  and  Youngs^  for  the  appellees,  aflBurmed. 


Shebht  v.  Mandbvillb  and  Jambsson. 

6C.  258. 

If  a  negotiable  note  of  one  joint  debtor  be  reoeiYed  in  payment,  the  debt  is  extinguished. 
A  jadgment  against  one  joint  debtor,  in  an  action  of  assumpsit,  can  not  be  pleaded  in  hm 
by  the  other  alone,  in  an  action  against  both,  founded  on  the  original  promise  of  both. 
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Error  to  the  circuit  court  for  the  District  of  Colnmbia.  The  sab* 
stance  of  the  pleadings,  and  the  material  facts,  are  stated  in  the 
opinion  of  the  conrt 

E.  X  Lee^  and  Jones^  for  the  plaintiff. 

YoimffSf  and  C.  Lee^  for  the  defendant. 

[  *  361  ]      *  Marshall,  C.  J.,  delivered  the  opinion  of  the  court  as 

follows,  namely : 
[  *  362  ]  The  plaintiff  sold  certain  goods  to  Robert  B.  *  Jamesson, 
a  merchant  of  Alexandria,  and  took  his  note  for  the  amount, 
which  he  put  in  suit,  and  prosecuted  to  a  judgment  Afterwards, 
supposing  the  other  defendant,  Mandeville,  to  be  a  secret  partner,  he 
instituted  a  suit  against  Mandeville  and  Jamesson.  The  declaration 
contains  three  counts.  The  first  is  on  the  note,  and  charges  it  to 
have  been  made  by  the  defendants,  under  the  name,  firm,  and  style 
of  Robert  B.  Jamesson.  The  second  and  third  counts  are  for  goods, 
'wares,  and  merchandise,  sold  and  delivered  to  the  defendants,  tra- 
ding under  the  firm  of  Robert  B.  Jamesson. 

The  defendant,  Mandeville,  pleads  two  plea^  in  bar.  The  first 
goes  to  the  whole  declaration,  and  the  second  applies  only  to  the  first 
count. 

The  first  commences  with  a  protestation  that  the  goods,  &c,  in 
the  declaration  mentioned,  were  not  sold  to  the  defendants  jointly, 
and  then  pleads  in  bar  the  promissory  note  which  is  averred  to  have 
been  given  and  received  for,  and  in  discharge  of,  an  account  for  sun- 
dry goods,  wares,  and  merchandise,  sold  and  delivered  to  the  said 
Jamesson,  and  that  the  goods  in  the  declaration  mentioned  are  the 
same  which  were  sold  and  delivered  to  the  said  Jamesson,  and  for 
which  the  said  note  was  given.  The  plea  also  avers,  that  a  suit  was 
instituted  and  judgment  obtained  on  the  note,  and  concludes  in  bar. 

The  second  plea  pleads  the  judgment  in  bar  of  the  action. 

To  the  first  plea  the  plaintiff  demurs  specially,  and  assigns  for 
cause  of  demurrer, 

1.  That  the  defendant  does  not  traverse  the  assumpsit  laid  in  the 
declaration. 

2.  That  he  does  not  expressly  confess  or  deny,  that  the  goods,  &;c^ 
were  sold  and  delivered  to  the  defendants,  trading  under  the  firm  of 

R.  B.  Jamesson,  or  that  the  note  was  given  by  the  said  firm. 
[  *  263  ]      *  3.  Because  an  unsatisfied  judgment  against  Jamesson  ia 
no  bar  to  an  action  against  Mandeville. 
4.  It  is  not  averred  that  the  judgment  has  been  satisfied. 
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5.  The  defendant  does  not  deny  or  admit  that  he  assumed  to  pay 
for  the  goods,  &a,  in  the  declaration  mentioned. 

6.  Because  the  plea  is  no  answer  to  the  declaration,  or  any  count 
thereof,  and  is  informaL 

The  defendant  joins  in  demurrer. 

To  the  second  plea  the  plaintiff  also  demurs  specially,  and  as- 
signs, for  cause  of  demurrer,  the  same,  in  substance,  which  had  been 
assigned  to  the  first  plea,  and  the  defendant  joins  in  the  demurrer  to 
this  plea  likewise. 

The  other  defendant,  Jamesson,  has  put  in  no  plea,  nor  are  there 
any  proceedings  against  him  subsequent  to  the  declaration. 

Although  the  first  plea  is  not  expressly  limited  to  the  second  and 
third  counts,  yet  it  would  seem,  firom  its  terms,  to  be  intended  to 
apply  to  them  alone.  It  sets  up  a  bar  to  an  action  on  an  asstmpsU 
for  goods,  wares,  and  merchandise,  sold  and  delivered,  and  no  such 
assumpsit  is  laid  in  the  first  count. 

K,  however,  it  be  considered  as  pleaded  to  the  first  count,  it  is 
clearly  ill  on  demurrer.  For  it  does  not  deny  or  avoid  the  joint 
assumpsit  laid  in  that  count. 

It  remains  to  inquire  whether  this  plea  contains  a  sufiUcient  bar  to 
the  second  and  third  counts. 

The  plea  is,  that  the  note  was  given  and  received  for,  and  in  dis- 
charge of,  an  account  or  bill  for  goods,  wares,  and  merchandise,  sold 
and  delivered  by  the  plaintiff  to  Robert  B.  Jamesson,  which  are  the 
same  goods,  &c.,  that  are  mentioned  in  the  plaintiff's  declara- 
tion. 

*  That  a  note,  without  a  special  contract,  would  not,  of  [  *  264  ] 
itself,  discharge  the  original  cause  of  action,  is  not  denied. 
But  it  is  insisted  that  if,  by  express  agreement,  the  note  is  received 
as  payment,  it  satisfies  the  original  contract,  and  the  party  receiving 
it  must  take  his  remedy  on  it. 

This  principle  appears  to  be  well  settied.  The  note  of  one  of  the 
parties,  or  of  a  third  person,  may,  by  agreement,  be  received  in  pay- 
ment. The  doctrine  of  nudum  pactum  does  not  apply  to  such  a  case , 
for  a  man  may,  if  such  be  his  will,  discharge  his  debtor  without  any 
consideration.  But,  if  it  did  apply,  there  may  be  inducements  to 
take  a  note  firom  one  partner  liquidating  and  evidencing  a  claim  on 
a  firm  which  might  be  a  sufficient  consideration  for  discharging  the 
firm.  Since,  then,  the  plaintiff  heis  not  taken  issue  on  the  averment 
that  the  note  was  given  and  received  in  discharge  of  the  account, 
but  has  demurred  to  the  plea,  that  fact  is  admitted ;  and,  being  ad- 
jnitted,  it  bars  the  action  for  the  goods. 

The  special  causes  of  demurrer  which  are  assigned,  do  not,  in  any 
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manner,  affect  the  case.  Whether  the  promise  was  made  by  Mande- 
ville,  or  not,  ceases  to  be  material,  if  a  note  has  been  received  in  dis- 
charge of  that  promise,  and  the  payment  of  the  note  need  not  be 
averred,  since  its  non-payment  cannot  revive  the  extinguished  a^« 


The  next  subject  of  consideration  is  the  second  plea,  which  applies 
singly  to  the  first  count. 

That  count  is  on  a  note  charged  to  have  been  made  by  Mande- 
ville  and  Jamesson,  trading  under  the  firm  of  Robert  B.  Jamesson* 
This,  not  being  denied,,  must  be  taken  as  true. 

The  plea  is,  that  a  judgment  was  rendered  on  tiiis  note  against 
Robert  B.  Jamesson. 
[  *  265  ]  *  Were  it  admitted  that  this  judgment  bars  ail  action 
against  Robert  B.  Jamesson,  the  inquiry  still  remains,  if 
Mandeville  was  originally  bound,  if  a  suit  could  be  originally  main- 
tained against  him,  is  the  note,  as  to  him,  also  merged  in  the  judg- 
ment? 

Had  the  action,  in  which  judgment  was  obtained  against  James- 
son, been  brought  against  the  firm,  the  whole  note  would  most  pro- 
bably have  merged  in  that  judgment.  But  that  action  weis  not 
brought  against  the  firm.  It  was  brought  against  Robert  Brown 
Jamesson  singly,  and  whatever  other  objections  may  be  made  to  any 
subsequent  proceedings  on  the  same  note,  it  cannot  be  correctly  said 
that  it  is  carried  into  judgment  as  respects  Mandeville.  If  it  were, 
the  judgment  ought  in  some  manner  to  bind  him,  which  most  cer- 
tainly it  does  not.  The  doctrine  of  merger  (even  admitting  that  a 
judgment  against  one  of  several  joint  obligors  would  terminate  the 
whole  obligation,  so  that  a  distinct  action  could  not  afterwards  be 
maintained  against  the  others,  which  is  not  admitted)  can  be  applied 
only  to  a  case  in  which  the  original  declaration  was  on  a  joint  cove- 
nant, not  to  a  case  in  which  the  declaration  in  the  first  suit  was  on  a 
sole  contract. 

In  point  of  real  justice  there  can  be  ho  reason  why  an  unsatisfied 
judgment  against  Jamesson  should  bar  a  claim  upon  Mandeville ; 
and  it  appears  to  the  court  that  this  claim  is  not  barred  by  any  tech- 
nical rule  of  law,  since  the  proceedings  in  the  first  action  were  insti- 
tuted upon  the  assumpsit  of  Jamesson  individually. 

It  is  not  necessary  to  decide  whether  this  action  could  have  been 
maintained  against  Mandeville  singly  with  an  averment  that  the  note 
was  made  by  Mandeville  and  Jamesson.  The  declaration  being 
against  both  partners,  that  question  does  not  arise.  The  declaiation 
is  clearly  good  in  itself,  and  the  plaintiff  may  recover  under  it|  mileBs 
he  be  barred  by  a  sufficient  plea. 
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Admitting,  for  the  present,  that  a  previous  •judgment  [  *  266  ] 
against  Jamesson  would  be  a  sufficient  bar,  as  to  him,  had 
Jamesson  and  Mandeville  joined  in  the  same  plea,  it  would  have  pre- 
sented an  inquiry  of  some  intricacy,  how  far  the  benefit  of  that  bar 
could  be  extended  to  Mandeville. 

But  they  have  not  joined  in  the  same  plea.  They  have  severed ; 
and  as  the  whole  note  is  not  merged  in  a  judgment  obtained  against 
Jamesson,  on  his  individual  assumpsit^  the  court  is  not  of  opinion  that 
Mandeville  has  so  pleaded  this  matter  8is  to  bar  the  action. 

In  this  plea  it  was  necessary  to  negative  the  averment  of  the  de- 
claration, that  the  note  was  made  by  Mandeville  as  well  as  Jamesson, 
or  to  show  that  the  judgment  was  satisfied.  The  defendant  has  not 
done  so.  He  has  only  stated  affirmatively  new  matter  in  bar  of  the 
action,  which  new  matter,  as  stated,  does  not  furnish  a  sufficient  bar. 
It  is  not  certain  that  this  plea  would  have  been  good  on  a  general 
demurrer,  but  on  a  special  demuirer  it  is  clearly  ilL 

The  judgment,  therefore,  is  to  be  reversed,  and,  as  no  other  plea  is 
pleaded,  judgment  must  be  rendered,  on  the  first  count,  in  favor  of 
the  plainti£ 

The  judgment  of  the  court  was  as  follows :  This  cause  came  on 
to  be  heard  on  the  transcript  of  the  record,  and  was  argued  by  coun- 
sel; on  consideration  whereof  the  court  is  of  opinion,  that  there  is 
error  in  the  judgment  of  the  circuit  court  in  overruling  the  demurrer 
to  the  first  plea,  so  far  as  the  same  is  pleaded  in  bar  of  the  first  count 
in  the  declaration,  and  that  there  is  error  in  overruling  the  demurrer 
to  the  second  plea ;  wherefore  it  is  considered  by  this  court,  that  the 
judgment  of  the  circuit  court  be  reversed  and  annulled,  and  that  the 
cause  be  remanded  to  the  circuit  court,  with  directions  to  sustain  the 
demurrer  to  the  first  plea  so  far  as  the  same  is  pleaded  in  bar  of  the 
first  count,  in  the  plaintiff's  declaration,  and  also  to  sustain 
the  demurrer  to  the  second  plea,  and  to  render  *  judgment  in  [  *  267  ] 
favor  of  the  plaintiff  on  his  said  first  count,  and  to  award  a 
writ  of  inquiry  of  damages.^ 

8  0.  80;  5P.629;  12F.82;  9H.88;  6  WaL  281. 


1  After  the  opinion  was  given,  C.  Lee  moved  for  a  direction  to  the  court  below  to 
allow  a  plea  of  nan  assumpsit.  The  court  said  they  had  never  given  directions  respect- 
ing amendments,  but  had  left  that  question  to  the  court  below.  This  court  cannot  now 
undertake  to  say  whether  the  court  below  would  be  justified  in  granting  leave  to 
amend. 
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Skillbbn's  Executors  v.  May's  Exbcutors. 

6  C.  267. 

Ik  IB  too  late  to  qaesdon  the  jurisdiction  of  the  circuit  court  after  the  cause  has  been  sent 

back  by  mandate. 

This  was  a  case  certified  firom  the  circuit  court  for  the  district  of 
Kentucky,  the  judges  of  that  court  being  divided  in  opinion. 

The  former  decree  of  the  court  below  had  been  reversed  in  this 
court,  and  the  cause  ^  remanded  for  further  proceedings  to  be  had 
therein,  in  order  that  an  equal  and  just  partition  of  the  2,500  acres 
of  land,  mentioned  in  the  assignment  of  the  6th  of  March,  1785,  be 
made  between  the  legal  representatives  of  the  said  George  Skillem 
and  the  said  John  May."     ( Vide  4  C.  141 ;  arUe^  4*^.) 

The  cause  being  before  the  court  below  upon  the  mandate,  the 
question  occurred  which  is  stated  in  the  following  certificate,  namely: 
'<  In  this  case  a  final  decree  had  been  pronounced,  and  by  writ  of  er- 
ror removed  to  the  supreme  court,  who  reversed  the  decree,  and  after 
the  cause  was  sent  back  to  this  court  it  was  discovered  to  be  a  cause 
not  within  the  jurisdiction  of  the  court ;  but  a  question  arose  whe- 
ther it  can  now  be  dismissed  for  want  of  jurisdiction,  after  the  su- 
preme court  had  acted  thereon.  The  opinion  of  the  judges  of  this 
court  being  opposed  on  this  question,  it  is  ordered  <  that  the  same  be 
adjourned  to  the  supreme  court  for  their  decision,  &c.' " 

This  Court,  after  consideration,  directed  the  following  opinion  to 
be  certified  to  the  court  below,  namely : 
[  *  268  ]  *  ^'  It  appearing  that  the  merits  of  this  cause  had  been 
finally  decided  in  this  court,  and  that  its  mandate  required 
only  the  execution  of  its  decree,  it  is  the  opinion  of  this  court  that 
the  circuit  court  is  bound  to  carry  that  decree  into  execution,  although 
the  jurisdiction  of  that  court  be  not  alleged  in  the  pleadings." 

low.  192;  8F.  19S;  liP.  889;  2H.9;  8H.418;  6  H.  ftl ;  8  H.  5S6. 
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Thb  Chesapeake  Insurance  Company  v.  Stark. 

6  C.  968. 

The  right  to  abandon  exists  daring  the  detention,  nnder  a  captore,  bnt  it  most  be  exercised 
within  a  reasonable  time  after  notice  of  the  loss. 

What  is  a  leasonable  time  is  a  question  for  a  jury  nnder  the  direction  of  the  court.  A  su- 
percargo, alter  ci^tare,  acts  for  whom  it  may  concern,  and  if  an  abandonment  be  duly 
made  he  is  the  agent  of  the  insurer. 

Error  to  the  circuit  court  of  the  United  States  for  the  district  of 
Maryland,  in  an  action  of  covenant  upon  a  policy  of  insurance  upon 
goods  on  board  the  ship  Minerva,  from  Philadelphia  to  Laguira,  and 
back  to  Philadelphia. 

The  cause  W8is  tried  upon  the  issue  of  non  infregU  conventionemy 
and  the  jury  found  a  special  verdict,  stating  the  following  facts : 

On  the  5th  of  March,  1807,  Christian  Dannenberg,  as  agent  of  the 
plaintiff,  v7ho  was  a  citizen  of  Pennsylvania,  shipped  for  Laguira,  on 
account,  and  at  the  sole  risk,  of  the  plaintiff,  sundry  goods,  being 
American  property,  and  regularly  documented  as  such,  to  the  value 
of  $8,700  and  upwards,  on  board  the  ship  Minerva,  and  consigned 
them  to  William  Parker,  supercargo  on  board.  On  the  12th  of 
March  she  sailed  with  the  goods  from  Philadelphia  for  Laguira. 

On  the  31st  of  March,  Charles  G.  Boerstler,  for  the  plaintiff,  effected 
an  insurance  with  the  Chesapeake  Insurance  Company,  who  are  citi- 
zens of  the  State  of  Maryland,  upon  thcs  goods,  to  the  amount  of 
$8,700,  by  the  policy  mentioned  in  the  declaration,  which  was  exe- 
cuted under  the  common  seal  of  the  company. 

On  the  outward  voyage  she  was  captured  by  a  British  privateer, 
and  carried  into  Curra^oa.  On  the  29th  of  April,  1807,  the 
captain  made  a  protest  On  the  13th  *  of  June,  1807,  the  [  *  269  ] 
ship  and  goods  being  still  in  possession  of  the  captors  at 
Curra^oa,  and  there  detained  by  them,  the  said  Charles  G.  Boerstler, 
*<  for  the  plaintiff,''  abandoned  to  the  Chesapeake  Insurance  Company, 
the  goods  shipped  by  Dannenberg  for  the  plaintiff,  by  a  letter  to  the 
president  and  directors  of  the  Chesapeake  Insurance  Company,  the 
defendants,  in  the  words  and  figures  following : 

<*Baltimobb,  Jnne  18, 1807. 

**  President  and  Directors  of  the) 
Chesapeake  Suurance  Companpy  ] 

^  Gentlemen :  Having  this  morning  received  a  letter  from  Mr.  C 
VOL.  II.  34 
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Dannenberg,  of  Philadelphia,  the  agent  for  Mr.  John  Philip  Stark,  of 
Hanover,  ordering  me  to  abandon  the  goods  shipped  by  him,  for 
Mr.  Stark's  accomit,  on  board  the  American  ship  Minerva,  Captain 
Newcomb,  carried  into,  and  detained  at  Curra^oa,  on  her  voyage 
from  Philadelphia  to  Lagoira,  whereby  the  object  of  the  expedition 
is  totally  frastrated  and  destroyed,  I  herewith  abandon  to  yon  the 
whole  of  Mr.  Stark's  interest  in  the  cargo  of  The  Minerva,  which  yon 
have  insured  in  your  office. 

'^  I  have  the  honor  to  be,  gentlemen, 

'^  your  most  obedient  servant, 

^  Charles  G.  Boerstlbr.'' 

Which  abandonment  the  defendants  then  refased  to  accept. 

W.  Parker,  the  supercargo,  addressed  a  memorial  to  the  governor 
of  Cu]Ta<;oa,  on  the  19th  of  June,  1810,  in  which  he  complains  of  the 
detention  as  being  of  the  most  ruinous  consequences  to  the  owners. 

On  the  25th  of  July,  1807,  the  vessel  and  cargo  being  still  detained 
at  Curra^oa,  in  the  possession  of  the  captors,  Parker  entered  into  an 
agreement  with  L  F.  Burke,  the  owner  of  the  privateer,  by 
[  *  270  ]  which  a  certain  *  part  of  the  goods  should  be  appraised  and 
the  price  paid  by  Parker,  to  be  repaid  by  Burke  in  case  the 
goods  should  not  be  adjudged  good  prize ;  and  that  a  certain  other 
part  should  be  kept  by  Burke,  upon  his  engaging  to  pay  the  value 
thereof  in  the  like  case.  In  consequence  of  which  agreement  the 
vessel  was  liberated,  and  proceeded  to  Laguira,  where  the  goods  were 
sold,  and  produced  about  $5,900. 

Parker  employed  an  agent  to  attend  the  trial  at  Tortola,  and  to 
claim  the  goods  for  the  plaintiff;  but  a  trial  was  never  had,  nor  any 
proceedings  instituted  for  the  purpose  of  obtaining  an  adjudication. 

On  the  22d  of  August,  1807,  Dannenberg,  as  agent  of  the  plaintiff 
executed  a  deed  to  the  Chesapeake  Insurance  Company,  transferring 
to  them  all  his  right  and  title  to  the  goods,  as  attorney  of  the  plain* 
tiff,  which  deed  they  refused  to  receive. 

Winder  and  Martinj  for  the  plaintiffi  in  error. 

Ha/rper^  for  the  defendant. 

[  *  272  ]      *  Marshall,  C.  J.,  delivered  the  opinion  of  the  court,  as 
follows : 
On  the  principal  question  in  this  case  the  court  can  entertain  no 
doubt.     On  the  capture  of  The  Minerva,  the  right  to  abandon  v^bm 
complete,  and  this  right  was  exercised  during  her  detention. 
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The  objections  to  the  form  of  the  abandonment  are  not  deemed  sub* 
stantiaL  The  agent  who  made  the  insurance  might  certainly  be 
credited,  and,  in  transactions  of  this  kind,  always  is  credited,  when 
he  declares  that,  by  the  order  of  his  principal,  he  abandons  to  the 
underwriters.  In  this  case,  the  jury  find  that  the  abandonment  was 
made  for  the  jdaintiff ;  and  this  finding  establishes  that  fact 

The  informality  of  the  deed  of  cession  is  thought  unimportant,  be- 
cause, if  the  abandonment  was  unexceptionable,  the  property  vested 
immediately  in  the  underwriters,  and  the  deed  was  not  essential  to 
the  right  of  either  party.  Had  it  been  demanded  and  refused,  that 
circumstance  might  have  altered  the  law  of  the  case. 

If  the  abandonment  was  legal,  it  put  the  underwriters  completely 
in  the  place  of  the  assured,  and  Parker  became  their  agent.  When 
he  contracts  on  behalf  of  the  owners  of  the  goods,  he  contracts  on  be- 
half of  the  underwriters,  who  have  become  owners,  not  on  behalf  of 
Stark,  who  has  ceased  to  be  one.  His  act  is  no  longer  the  act  of 
Stark,  and  is  not  to  be  considered  as  an  interference,  on  his  part,  which 
may  affect  the  abandonment.  K  any  particular  instructions  had  been 
given  on  this  subject,  if  any  act  of  ownership  had  been  exerted  by  Stark 
himself^  such  conduct  might  be  construed  into  a  relinquishment  of 
an  abandonment  which  had  not  been  accepted ;  but  as  nothing  of 
the  kind  exists,  the  act  of  the  supercargo  is  to  be  considered  as  the 
act  of  the  persons  interested,  whoever  they  may  be. 

•  The  only  point  which  presents  any  difficulty  in  the  opi-  [  *  278  ] 
nion  of  the  court,  is  the  objection  founded  on  the  omission, 
in  the  verdict,  to  find  that  the  abandonment  was  made  in  reasonable 
time. 

The  law  is  settied  that  an  abandonment,  to  be  effectual,  must  be 
made  in  reasonable  time ;  but  what  time  is  reasonable  is  a  question 
compounded  of  fact  and  law,  which  has  not  yet  been  reduced  to  such 
certainty  as  to  enable  the  court  to  pronounce  i^pon  it,  without  the  aid 
of  a  jury.  Certainly  the  delay  may  be  so  great  as  to  enable  every 
man  to  declare,  without  hesitation,  that  it  is  unreasonable,  or  the 
abandonment  may  be  so  immediate,  that  all  will  admit  it  to  have 
been  made  in  reasonable  time ;  but  there  may  be  such  a  medium  be- 
tween these  extremes,  as  to  render  it  doubtful  whether  the  delay  has 
been  reasonable  or  otherwise.  If  it  was  a  mere  question  of  law  which 
the  court  might  decide,  then  the  law  would  determine,  to  a  day  or  an 
hour,  on  the  time  left  for  deliberation,  after  receiving  notice  of  the 
loss.  But  the  law  has  not  so  determined,  and  it  therefore  remains 
a  question  compounded  of  fact  and  law,  which  must  be  found  by  a 
jury  under  the. direction  of  the  court. 

In  this  case  the  jury  have  found  an  abandonment,  but  have  not 
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found  whether  it  was  made  in  due  time  or  otherwise.  The  fact  is, 
therefore,  fomid  defectively ;  and  for  that  reason  a  venire  faciaa  de 
novo  must  be  awarded 

It  may  not  be  amiss  to  remark  that  the  judicial  opinions  which  we 
generally  find  in  the  books,  on  these  subjects,  are  usually  given  by 
way  of  instruction  to  the  jury,  or  on  a  motion  for  a  new  trial,  not  on 
special  verdicts.  The  distinction  between  the  cases  deserves  consid- 
eration. 

Judgment  reversed,  and  the  cause  remanded,  with  direction  to 
award  a  venire  facicts  de  novo. 

4  P.  139 ;  8  P.  SM)1 ;  8  H.  475. 


Livingston  and  Gilchrist  v.  The  Maryland  Insurancb  Company, 

6  C.  274. 

If  the  interest  of  one  joint  owner  of  a  cargo  be  insnred,  and  if  that  interest  be  neatral,  it  it 

.  no  breach  of  the  warranty  of  neutrality  if  the  other  joint  owner,  whose  interest  is  not  in- 
sured, be  a  belligerent. 

The  assured  are  not  understood  to  wanimt  that  the  whole  cai^  is  neutral}  but  that  the  in- 
terest insured  is  neutral. 

The  effect  of  a  misrepresentation  or  conoealmenty  upon  a  policy^  depends  upon  its  materiality 
to  the  risk,  which  must  be  decided  by  a  jury  under  the  direction  of  a  court 

The  right  to  abandon  may  be  kept  in  suspense  by  mutual  consent. 

If  foreign  laws  and  regulations  respecting  trade  be  not  proved  to  have  been  in  writing  as 
public  edicts,  they  inay  be  proved  by  paroL 

If  a  vessel  take  on  board  papers  which  increase  the  risk  of  capture,  and  if  it  be  not  the  regru- 
lar  usage  of  the  trade  insured  to  take  such  papers,  the  non-disdosure  of  the  fact  that  they 
would  be  on  board  will  vacate  the  policy. 

Error  to  the  circuit  court  of  tlie  United  States  for  the  district  of 
Maryland,  in  an  action  of  covenant  upon  a  policy  of  insurance  against 
capture  only,  upon  goods  laden  on  board  the  ship  Herkimer,  firom  6uy- 
aquil,  or  her  last  port  of  discharge  in  South  America,  to  New  York ; 
the  goods  were  warranted  to  be  American  property,  "  proof  of  which 
to  be  required  in  the  United  States  only.'*  The  ship  and  cargo  were 
captured  by  a  British  ship  of  war,  and  condemned  at  Halifieuc  as 
prize. 

The  defence  set  up  by  the  underwriters  was, 

1.  That  one  Baruso,  a  Spanish  subject,  was  interested  in  the  cargo, 
and  that  Baruso  being  a  subject  of  one  of  the  belligerents,  the  war- 
ranty of  neutrality  was  forfeited. 
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2*  That  certain  Spanish  papers  were  found  on  board,  stating  the 
cargo  to  be  the  property  of  Baruso,  and  although  Baruso  might  not 
be  interested  in  the  cargo,  yet  these  papers,  not  being  necessary,  ao* 
cording  to  the  usual  course  of  the  trade,  were  the  cause  of  the  con- 
demnation, and  as  this  cause  proceeded  from  the  act  of  the  insured, 
the  underwriters  were  not  liable. 

3.  That  although  the  interest  of  the  plaintiffs  Livingston  &  Gil- 
christ, was  neutral,  yet  the  concealment  of  the  interest  of  Baruso 
vitiated  the  policy. 

4.  That  the  abandonment  was  not  made  in  due  time. 
To  these  objections  the  plaintiffs  answered, 

1.  That  Baruso  was  not  part  owner  of  the  goods ;  he  had  only  a 
contingent  interest  in  the  profits  of  the  voyage.     That  the 
subject  insured  was  only  the  *  interest  of  the   plaintiffs,  [  *  275  ] 
which  was  strictly  neutral  property. 

2.  That  the  Spanish  papers  were  necessary  to  carry  on  the  voyage 
insured,  according  to  the  nature  and  course  of  the  trade. 

3.  That  the  interest  of  Baruso  was  not  such  as  they  were  bound 
to  disclose. 

Upon  the  trial  of  the  issue  of  non  infregit  converUionem,  the  jury 
found  a  special  verdict ;  and  a  bill  of  exceptions  was  taken  by  the 
plaintiffs  in  error  to  the  instruction  of  the  court  to  the  jury,  that  parol 
evidence  was  not  competent  to  prove,  ^<  that,  according  to  the  uni- 
form and  long  standing  laws  of  Spain,  relative  to  the  trade  of  her 
colonies  in  America,  and  especially  of  Peru,  no  goods  could,  at  and 
about  the  time  of  the  making  the  policy  in  the  declaration  mentioned 
be  imported  into,  or  exported  from,  the  colony  of  Peru,  firom,  or  to 
any  other  than  a  Spanish  port  in  Europe,  or  in  any  other  than  a 
Spanish  bottom,  without  a  special  Ucense  firom  the  king  of  Spain  for 
that  purpose ;  and  that  such  licenses,  at  and  about  the  said  time, 
were  never  granted,  with  respect  to  the  said  colony  of  Peru,  to  any 
but  Spanish  subjects ;  and  that,  according  to  the  constant  course  and 
usage  of  the  trade,  to  and  firom  that  colony,  under  such  licenses,  it 
was  usual  and  necessary  for  the  property  to  appear,  in  the  said 
colony,  and  at  its  departure  therefrom,  as  the  property  of  a  Spanish 
subject,  and  of  the  person  holding  the  license,  to  be  accompanied  by 
such  Spanish  papers  as  were  necessary  to  give  it  that  appearance, 
and  to  be  cleared  out  as  such  firom  the  port  of  departure  in  Peru ; 
such  licenses,  not  being  avowedly  transferable ;  although  by  observ- 
ing the  above-mentioned  formalities  and  precautions,  American  pro- 
perty, at  and  about  the  same  time,  might  be,  and  sometimes  was, 
imported  into,  and  exported  fit>m,  the  said  colony  by  American  citi* 
cens,  by  virtue,  and  under  the  protection,  of  such  licenses." 

34* 


402         SUPREME    COURT   OP   THE    UNITED   STATES. 


LiTingston  v.  The  Maiyland  Insurance  Co.    6  C. 


[  *  276  ]  The  order  for  insurance,  which  was  supposed  to  *  amount 
to  a  representation  that  the  whole  cargo  was  neutral  pro- 
perty, was  contained  in  a  letter  from  the  plaintiff  Gilchrist,  to  Web- 
ster &  Co.,  at  Baltimore,  in  which  he  says,  "  on  the  recommendation 
of  Messrs.  Church  &  Demmill,  I  take  the  liberty  of  requesting  you 
to  effect  insurance  in  your  city  on  the  cargo  of  the  ship  Herkimer, 
Church,  master,  from  Ghiyaquil,  on  her  last  port  of  departure  in 
South  America,  to  New  York,  against  loss  by  capture  only,  war- 
ranted American  property,  and  free  from  all  loss  on  account  of  seiz- 
ure, for  illicit  or  prohibited  trade.  The  owners  are  already  insured 
against  the  dangers  of  the  seas,  and  ajl  other  risks  except  that  of 
capture.  You  will  please  to  insure  to  the  amount  of  fifty  thousand 
dollars  in  valued  policies.  You  have  already  had  a  description  of  the 
ship  from  Messrs.  Church  &  Demmill,  the  agents  of  Mr.  Jackson,  who 
is  the  owner,  and  which  I  presume  is  correct  By  a  letter  received 
from  Mr.  James  Baxter,  the  supercargo,  dated  at  Lima,  the  23d  of 
September,  1805,  he  did  not  expect  The  Herkimer  would  sail  from 
Guyaquil  until  the  last  of  February.  I  think  proper  to  mention, 
that  the  insurance  will  be  on  account  of  Mr.  Brockholst  Livingston 
and  myself.  Mr.  Baxter  and  Mr.  Giiswold  are  also  concerned,  but 
the  first  gentleman  thinks  there  is  so  little  danger  of  capture,  that,  in 
his  letter  from  Lima,  he  expressly  directs  no  insuiunce  to  be  made 
for  him  against  this  risk,  and  Mr.  Griswold  is  not  here  to  consult. 
Both  these  gentlemen,  as  well  as  those  for  whom  you  are  desired  to 
make  insurance,  are  native  Americans." 

The  description  of  the  ship,  as  given  by  Church  &  Demmill,  and 
referred  to  in  the  above  letter,  was  as  follows :  <<  She  is  a  fine  ship 
of  about  400  tons  burden,  about  three  years  old,  sheathed,  and  cop- 
pered to  the  bends,  built  in  the  State  of  New  York,  and  her  owner 
a  native  American  citizen.  She  sailed  from  Boston  on  the  12th  day 
of  May  last,  bound  for  Lima,  with  Uberty  to  go  to  one  other  port  in 
South  America,  not  west  of  Guyaquil,  and  from  thence  to  New 
York." 

"  She  has  permission  to  trade  there." 
[  •  277  ]  •On  the  6th  of  June,  1806,  the  plaintiff,  Gilchrist,  wrote 
to  Webster  &  Co.,  at  Baltimore,  informing  them  of  the 
capture  of  the  vessel,  and  that  the  plaintii&  had  sent  an  agent  to 
Halifax,  to  act  in  behalf  of  the  concerned,  and  desiring  that  this  in- 
formation should  be  communicated  to  the  underwriters,  and  assu- 
rances that  the  plaintiffs  should  act  throughout  with  due  regard  to 
their  respective  interests.  He  then  says,  "  I  should  like  them  to  ap- 
probate the  owners,  in  taking  every  measure  they  may  judge  best  for 
our  mutual  interest,  without  prejudice  to  our  right     I  ought,  Uke- 
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wise,  to  mention,  that  one  of  the  owners  has  also  gone  in  her,  so 
the  underwriters  will  observe  every  measure  calculated  to  protect 
their  and  our  interest  has  been  speedily  pursued."  This  letter  was 
laid  before  the  underwriters,  who  returned  it  with  their  answer  in- 
dorsed thereon,  "  read,  and  approved." 

On  the  23d  of  August,  1806,  after  the  condemnation  in  the  court 
of  vice-admiralty,  the  plaintiffs  abandoned  to  the  underwriters. 

The  cause  was  argued  by  Harper^  for  the  plaintiffs  in  error,  and 
by  Winder  J  Key^  and  Martin^  for  the  defendants. 

Marshall,  C.  J.,  delivered  the  opinion  of  the  court,  as  follows : 

In  this  case  several  questions  have  occurred  on  which  the  court 
has  not  yet  formed  an  opinion.  The  application  of  rules  and  prin- 
ciples, which  have  been  framed  for  an  action  on  the  case,  to  an  action 
of  covenant,  is  an  operation  of  some  difficulty.  The  court  has  not 
decided  with  precision,  on  the  extent  of  the  plea,  that  the  defendant 
has  not  broken  his  covenant,  nor  on  the  testimony  which  may  be 
admitted  under  that  plea.  Some  difficulty,  also,  arises  from  the  cir- 
cumstances, that  the  parties  have  gone  to  trial  under  the 
expectation  that  the  whole  merits  of  the  case  were  *  open,  [  *  278  ] 
under  the  issue  "^hich  was  joined,  and  that  such  expectation 
was  authorized  by  the  invariable  usage  of  the  court  of  M aryland, 
and  of  the  circuit  court  sitting  in  that  State. 

Upon  the  inspection  of  the  special  verdict  in  this  case,  it  is 
supposed  that,  however  these  points  may  be  decided,  a  venire  facms 
de  novo  would  probably  be  awarded ;  and,  as  the  delay  of  a  term  would 
be  a  great  inconvenience  to  the  parties,  it  is  deemed  advisable  to 
award  it  now. 

There  are,  however,  some  points,  which  have  been  argued  at  great 
length,  on  which  an  opinion  has  been  formed,  which  will  now  be 
delivered. 

It  is  essential,  in  this  form  of  action  especially,  to  distinguish  ac- 
curately between  the  warranty  contained  in  the  policy,  and  those 
extrinsic  circumstances,  such  as  misrepresentation  or  concealment, 
which  have  been  deemed  sufficient  Ho  discharge  the  underwriters. 
Although  the  effect  of  a  breach  of  a  warranty,  and  of  a  material 
misrepresentation,  may  be  the  same  on  a  poUcy,  yet  they  cannot  be 
confounded  together,  in  deciding  on  pleadings  or  on  a  special  ver- 
dict. 

The  warranty,  in  this  case,  is  in  these  words:  '^ warranted,  by  the 
assured,  to  be  American  property,  proof  of  which  to  be  required  in 
the  United  States  only." 
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The  interest  insured  is  admitted  to  be  American  property,  in  the 
strictest  sense  of  the  term;  but  it  is  contended,  that  Baruso,  a 
Spanish  subject,  had  an  interest  in  the  cargo,  which  falsifies  the 
warranty. 

Whether  Baruso  could  be  considered  as  having  an  interest  in  the 
cargo  or  not,  is  a  question  of  some  intricacy,  which  the  court  has 
not  decided ;  and  which,  if  determined  in  the  one  way  or  the  other, 
would  not  affect  the  warranty ;  because,  the  assured  are  not  under- 
stood to  warrant  that  the  whole  cargo  is  neutral,  but  that  the  interest 

insured  is  neutral. 
[  *  279  ]  *  If  the  assured  represented  the  whole  cargo  to  be  neutral, 
when  it  was  not,  or  if  they  concealed  the  interest  of  a 
belligerent,  when  it  ought  to  have  been  disclosed,  which  facts  this 
court  neither  affirm  nor  deny,  the  effect  of  the  misrepresentation  or 
concealment  on  the  policy,  depends  on  its  materiality  to  the  risk. 
This  must  be  decided  by  a  jury  under  the  direction  of  a  court  In 
this  case,  it  has  not  been  decided.  Consequently,  were  it  even  to  be 
admitted  that,  under  the  peculiar  circumstances  of  this  case,  these 
facts  might  be  taken  into  consideration,  without  being  specially 
pleaded,  a  venire  facias  de  novo  would  be  necessary,  in  order  to  as- 
certain their  materiality. 

So,  too,  with  respect  to  the  Spanish  papers  found'  on  board. 

It  is  said  that  the  verdict  finds  their  materiality,  by  finding  that 
the  fair  premium  on  American  property  disguised  as  Spanish,  on  the 
voyage  insured,  was  twenty-five  per  cent.,  whereas  the  premium,  in 
this  case,  was  only  ten  per  cent. 

But,  it  does  not  appear  to  the  court  that  this  property  was,  by 
these  papers,  disguised  as  Spanish.  It  is  found  to  have  been  the 
constant  course  of  the  trade  to  have  them  on  board,  and,  conse- 
quently, they  CGuinot  be  understood  to  disguise  the  property  as 
Spanish,  when  there  are  other  papers  which  prove  it  to  be  Ameri- 
can. 

It  is,  too,  as  yet,  undecided,  that  this  matter  could  be  given  in  evi- 
dence, on  this  issue. 

Although  this  verdict,  and  these  pleadings,  do  not  present  the 
merits  of  the  cause  in  such  form  as  to  enable  the  court  to  decide 
them,  there  are  some  insulated  points,  £rom  which  the  cause  may  be 
relieved.  ' 

The  reference  to  the  letter  of  Church  &  Demmill,  which  was 

made  by  the  assured,  in  their  letter  of  the  26th  of  March, 

[  *280  ]  to  AlexGUQder  Webster  &  Co.,  has  *been  treated  both  as  a 

representation,  and  as  a  warranty,  which  is  falsified  by  the 

sentence  of  condemnation. 
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There  is  no  color  for  this  opinion. 

Most  clearly  it  is  not  a  warranty,  for  it  is  not  introdaced  into  the 
policy ;  and  if  it  were  a  representation,  it  only  goes  to  the  actual 
state  of  the  ship,  at  the  time,  not  to  her  fiiture  conduct. 

But  it  is  not  even  a  representation.  Marshall,  336,  is  full  and 
clear  on  this  point. 

The  letter  of  the  assured,  of  the  Sth  of  June,  is  understood  to  ask 
the  permission  of  the  underwriters  to  keep  their  right  to  abandon  in 
a  state  of  suspense,  and  the  note  made  by  the  president  and  direct- 
ors, on  that  letter,  is  understood  as  granting  that  permission.  It  is 
difficult  to  ascribe  this  letter  to  any  other  motive. 

It  has  been  asked,  for  how  long  a  time  is  this  permission  given  ? 
The  answer  is  obvious.  It  is,  at  least,  to  continue  while  the  property 
continued  in  its'  then  situation,  unless  it  should  be  sooner  determined 
by  one  of  the  parties.  The  assured  might  abandon  previous  to  the 
sentence,  or  immediately  afterwards ;  and  the  underwriters  might,  at 
any  time,  require  the  assured  to  elect  immediately,  either  to  abandon 
or  to  waive  the  right  so  to  do.  Since  they  have  not  made  this  com- 
munication, their  original  permission  continued  in  force.  But  the 
jury  have  not  found  that  the  abandonment  was  or  was  not  in  due 
time. 

It  is  also  the  opinion  of  the  court  that,  as  the  laws  and  regulationS| 
by  which  this  trade  was  regulated,  are  not  proved,  to  have  been  in 
writing,  as  public  edicts,  but  may  have  depended  on  instructions  to 
the  governor,  they  may  be  proved  by  parol. 

The  judgment  is  to  be  reversed,  because  the  special  verdict  is  de- 
fective ;  and  the  cause  remanded,  with  directions  to  award  a  venire 
facias  de  novo. 

*  In  the  second  case,  it  is  ordered  to  be  certified,  that,  if  [  *  281  ] 
the  jury  should  be  of  opinion  that  the  Spanish  papers, 
mentioned  in  this  case,  were  material  to  the  risk,  and  that  it  was 
not  the  regular  usage  of  the  trade  insured  to  take  such  papers  on 
board,  the  nondisclosure  of  the  fact  that  they  would  be  on  board, 
would  vitiate  the  poUcy ;  but  if  the  jury  should  be  of  opinion  that 
they  were  not  material  to  the  risk,  or  that  it  was  the  regular  usage 
of  the  trade  to  take  such  papers  on  board,  that  they  would  not  ritiate 
the  policy. 

8  H.  234,  470. 
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Hudson  and  Smith  t^.  Ouestier. 

6  C.  281. 

A  foreign  oondemnatioii  for  breach  of  a  mnnicipal  regnli^oii  is  valid,  though  the  seiziirD  if 
alleged  and  proyed,  in  a  collateral  action  here,  to  have  been  made  on  the  high  seaa. 

Error  to  the  circuit  court  for  the  district  of  Maryland,  in  an  action 
of  trover  for  coffee  and  logwood,  the  cargo  of  the  brig  Sea  Flower, 
which  had  been  captored  by  the  French,  for  trading  to  the  revolted 
ports  of  the  island  of  Hispaniola,  contrary  to  the  ordinances  of 
France,  and  carried  into  the  Spanish  port  of  Baracoa,  but  condemned 
by  a  French  tribunal  at  Graudaloupe,  and  sold  for  the  benefit  of  the 
captors,  and  purchased  by  the  defendant  Guestier. 

Upon  the  former  trial  of  this  case  in  the  court  below,  a  statement 
of  certain  facts  was  agreed  to  by  the  counsel  for  the  parties,  and 
read  in  evidence  to  the  jury,  who  then  found  a  verdict  for  the  plain- 
tiffs. One  of  the  facts  so  admitted,  and  which  was  then  deemed 
wholly  immaterial  by  both  parties,  was,  that  The  Sea  Flower  was 
captured  within  one  league  of  the  coast  of  the  island  of  Hispaniola. 
Upon  this  fact,  which  was  the  only  fact  in  which  this  case  differed 
from  that  of  Rose  v.  Himely,  (4  C.  241,  antCj  87,)  the  supreme  court 
reversed  the  first  judgment  of  the  court  below,  (4  C.  393,  ante^  107,) 
which  had  been  for  the  plaintiffs,  and  remanded  the  cause  for  further 
proceedings. 

Upon  the  second  trial  in  the  court  below,  the  verdict  and  judgment 
were  for  the  defendant. 
[  *  282  ]  *  The  pledntifiEs  took  a  biU  of  exceptions  to  the  opinion 
of  the  court,  who  directed  the  jury  <<  that  if  they  find  from 
the  evidence  produced,  that  the  brig  Sea  Flower  had  traded  with  the 
insurgents  at  Port  au  Prince,  in  the  island  of  St  Domingo,  and  had 
there  purchased  a  cargo  of  coffee  and  logwood,  and,  having  cleared 
at  the  said  port,  and  coming  from  the  same,  was  captured  by  a 
French  privateer,  duly  commissioned  as  such,  within  six  leagues  of 
the  island  of  St.  Heneague,  a  dependency  of  St.  Domingo,  for  a 
breach  of  said  municipal  regulations,  that  in  such  case  the  capture 
of  The  Sea  Flower  was  legal,  although  such  capture  was  made  at 
the  distance  of  six  leagues  from  the  said  island  of  8t  Domingo,  or 
St  Heneague,  its  dependency,  and  beyond  the  territorial  limits  or 
jurisdiction  of  said  island,  and  that  the  said  capture,  possession, 
subsequent  condemnation  and  sale  of  the  said  Sea  Flower,  with  her 


FEBRUARY  TERM,  1810.  407 

Hndflon  v,  Ghiestier.     6.  C. 

cargo,  devested  the  said  cargo  out  of  the  plaintifib,  and  the  property 
therein  became  vested  in  the  purchaser.'' 

Barper^  for  the  plaintiff  in  error. 

P.  B,  Kepi  and  Martin^  contra. . 

*  Livingston,  J.     In  this  case,  when  here  before,  I  dis-  [  *283  ] 
sented  firom  the  opinion  of  the  court,  because  I  did  not 
think  that  the  condemnation  of  a  French  court  at  Guada- 
loupe,  of  a  vessel  and  cargo  lying  in  the  port  of  *  another  [  *  284  ] 
nation,  had  changed  the  property :  but  this  ground,  which 
was  the  only  one  taken  by  two  of  the  judges  in  this  case,  and  by 
three,  in  that  of  Himely  v.  Rose,  and  was  principally  and  almost 
solely  relied  on  at  bar,  was  overruled  by  a  majority  of  the  court,  as 
will  appear  by  examining  those  two  cases,  which  were  decided  the 
same  day.     I  am  not,  therefore,  in  determining  this  cause,  as  it  now 
comes  up,  at  liberty  to  proceed  upon  it;  and  such  must  have  been 
the  opinion  of  Judge  Chase,  on  the  trial  of  it,  who  was  one  of  the 
court  who  had  proceeded  on  that  principle. 

Considering  it,  then,  as  settled  that  the  French  tribunal  had  ju« 
risdiction  of  property  seized  under  a  municipal  regulation,  within 
the  territorial  jurisdiction  of  the  government  of  St.  Domingo,  it  only 
remains  for  me  to  say  whether  it  will  make  any  difference  if,  as  now 
appears  to  have  been  the  case,  the  vessel  were  taken  on  the  high 
seas,  or  more  than  two  leagues  firom  the  coast.  If  the  res  can  be 
proceeded  against  when  not  in  the  possession  or  under  the  control 
of  the  court,  I  am  not  able  to  perceive  how  it  can  be  material 
whether  the  capture  were  made  within  or  beyond  the  jurisdictional 
limits  of  France ;  or  in  the  exercise  of  a  belligerent  or  municipal 
light.  By  a  seizure  on  the  high  seas,  she  interfered  with  the  juris- 
diction  of  no  other  nation,  the  authority  of  each  being  there  concur- 
rent.  It  would  seem  also  that,  if  jurisdiction  be  at  all  permitted 
where  the  thing  is  elsewhere,  the  court  exercising  it  must  necessarily 
decide,  and  that  ultimately,  or  subject  only  to  the  review  of  a  supe* 
rior  tribunal  of  its  own  State,  wheliier,  in  liie  particular  case,  she  had 
jurisdiction,  if  any  objection  be  made  to  it.  And,  although  it  be 
now  stated,  as  a  reason  why  we  should  examine  whether  a  jurisdic- 
tion  was  rightfully  exercised  over  The  Sea  Flower,  that  she  was  cap- 
tured more  than  two  leagues  at  sea,  who  can  say  that  this  very  alle- 
gation, if  it  had  been  essential,  may  not  have  been  urged  before  the 
French  cjourt,  and  the  fact  decided  in  the  negative  ?  And,  if  so, 
why  should  not  its  decision  be  as  conclusive  on  this  as  ob  any  oihe 
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point  ?  The  judge  most  have  had  a  right  to  dispose  of  every  ques- 
tion which  was  made  on  behalf  of  the  owner  of  the  pro- 
[  •  285  ]  perty,  *  whether  it  related  to  his  own  jurisdiction,  or  arose 
out  of  the  law  of  nations,  or  out  of  the  French  decrees,  or 
in  any  other  way :  and,  even  if  the  reasons  of  his  judgment  should 
not  appear  satisfactory,  it  would  be  no  reason  for  a  foreign  court  to 
review  his  proceedings,  or  not  to  consider  his  sentence  as  conclusive 
on  the  property. 

Believing,  therefore,  that  this  property  was  changed  by  its  condem- 
nation at  Gruadaloupe,  the  original  owner  can  have  no  right  to  pur- 
sue it  in  the  hands  of  any  vendee  under  that  sentence,  and  the  judg- 
ment below  must,  therefore,  be  affirmed. 

The  other  judges,  except  the  chief  justice,  concurred. 

Marshall,  C.  J.,  observed,  that  he  had  supposed  that  the  former 
opinion  delivered  in  these  cases  upon  this  point  had  been  concurred 
in  by  four  judges.     But  in  this  he  was  mistaken. 

The  opinion  was  concurred  in  by  one  judge.  He  was  still  of 
opinion  that  the  construction  then  given  was  correct. 

He  understood  the  expression  en  soricmt^  in  the  arrete,  as  confining 
the  case  of  vessels  coming  out,  to  vessels  taken  in  the  act  of  coming 
out  If  it  included  vessels  captured  on  the  return  voyage,  he  should 
concur  in  the  opinion  now  delivered. 

However,  the  principle  of  that  case,  (Rose  v.  Himely,)  is  now  over- 
ruled. 

Judgment  ctffinned} 

7  C.  1,  423 ;  12  P.  657. 


I  Todd,  J.,  stated  that  in  the  case  of  Rose  v.  Himely,  at  February  term,  1808,  he 
concurred  in  the  opinion  with  Judge  Johnson. 

Harper  stated  that  one  of  the  judges  of  the  court  below  had  doubted  whether,  when 
a  case  is  reversed  upon  a  bill  of  exceptions  and  remanded,  the  court  below  ought  to 
grant  a  new  trial. 

Marshall,  C.  J.  If  it  be  upon  a  special  verdict,  or  case  agreed,  the  court  above 
will  proceed  to  give  judgment.  But  when  a  verdict  in  &vor  of  a  plaintiff  is  reversed, 
on  a  bill  of  exceptions  to  instructions  given  to  the  jnry,  there  must  be  a  new  trial 
awarded  hy  the  court  below. 


J 
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*  Smith  v.  Thb  State  of  Maryland,  at  the  instance  and  [  *  286  ] 

for  the  use  of  Carroll  and  Maocubbin. 

6  C.  286. 

The  constnictioa  of  a  treaty  Is  drawn  in  question  when  the  inquiry  la  whether,  nnder  the 
laws  of  a  State,  such  a  title  existed  as  the  treaty  protects,  although  the  only  difficulty  of 
that  inquizy  consists  in  the  interpretation  of  the  state  laws  and  their  application  to  the 
case. 

In  such  a  case  the  supreme  court  has  jurisdiction  nnder  the  25th  section  of  the  Judiciary  Act 
(1  Stats,  at  Laige,  85.) 

By  the  confiscation  acts  of  Maryland,  equitable  interests  were  completely  derested,  by  ope 
ration  of  law,  without  office  found. 

Error  to  the  court  of  appeals  of  the  State  of  Maryland,  in  a  suit 
in  chancery,  brought  at  the  instance  of  Carroll  &  Maccubbin,  in  the 
name  of  the  State,  against  Smith,  to  compel  him  to  convey  to  them 
the  legal  title  to  certain  lands,  held  by  him  as  trustee  for  Ann  Ottey, 
a  British  subject  The  complainants  claimed  under  the  State,  as 
cwners  of  the  equitable  fee,  alleging  that  it  had  passed  to  them 
nnder  the  confiscation  acts  of  the  State.  The  defendant  insisted 
that  the  title  of  the  cestui  que  trust  had  not  been  devested  at  the  date 
of  the  treaty  of  peace,  and  was  protected  by  that  treaty.  The  court 
of  appeals  decreed  in  favor  of  the  complainants. 

Johnson  and  Jones^  for  the  plaintiff 

Ridgely  and  Harper,  for  the  .defendants. 

•  Washington,  J.,'  delivered  the  opinion  of  the  court,  as  [  •  304  ] 
follows : 

This  cause  comes  before  the  court  upon  a  writ  of  error  to  the  court 
of  appeals  of  the  State  of  Maryland ;  and  the  first  question  is,  has 
the  supreme  court  of  the  United  States  appellate  jurisdiction  in  a 
case  like  the  present  ?  It  is  contended,  by  the  defendants  in  error,  that 
the  question  involved  in  the  cause  turns  exclusively  upon  the  con- 
struction of  the  confiscation  laws  of  the  State  of  Maryland,  passed 
prior  to  the  treaty  of  peace,*and  that  no  question,  relative  to  the  con- 
struction of  that  treaty,  did  or  could  occur.     That  the  only  point  ia. 


1  The  Chief  Justice  did  not  sit  in  this  cause.    The  judges  present  were  Washington, 
Johnson,  Livingston,  and  Todd. 
'  8  Stats,  at  Lai^,  80. 
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dispute  was,  whether  the  confiscation  of  the  lands  in  controversy  waa 
complete,  or  not,  by  the  mere  operation  of  those  laws,  without  any 
further  act  to  be  done.  If  the  former,  it  was  admitted,  on  the  one 
side,  that  the  right  of  Ann  Ottey,  the  British  subject,  was  not  saved 
or  protected  by  the  treaty ;  if  the  latter,  then  it  was  agreed,  on  tiie 
other,  that  it  was  protected,  and  that  no  proceedings  subsequent  to 
the  treaty,  in  order  to  perfect  the  confiscation,  could  be  supported. 

This  argument  proves  nothing  more  than  that  the  whole  difficulty 
in  this  case  depends  upon  that  part  of  it  which  involves  the  con- 
struction of  certain  state  laws,  and  that  the  operation  and  effect  of 
the  treaty,  which  constitues  the  residue  of  the  case,  is  obvious  so 
soon  as  that  construction  is  settled.  But  still  the  question  recurs,  is 
this  a  case  where  the  construction  of  any  clause  in  a  treaty  was 
drawn  in  question  in  the  state  court,  and  where  the  decision  was 
against  the  title  set  up  under  such  treaty  ?  The  only  title  asserted 
by  the  defendants  in  error,  to  the  land  in  dispute,  is  founded  upon  an 
alleged  confiscation  of  them  by  the  State  of  Maryland,  and  a  con- 
veyance to  them  of  the  right  thus  acquired  by  the  State, 
[  *  305  ]  The  title  set  up  by  the  ^plaintiffis  in  error,  for  Ann  Ottey, 
and  the  only  one  which  could  possibly  resist  that  claimed 
by  the  grantees  of  the  State,  is  under  the  treaty  of  peace ;  the  6th 
article  of  which  protects  her  rights,  provided  the  confiscation,  by  the 
laws  of  the  State,  was  not  complete  prior  to  the  treaty.  The  point 
to  be  decided  was  and  is,  whether  this  be  a  case  of  future  oonfisca* 
tion,  within  the  meaning  of  the  6th  article  of  that  treaty ;  and,  in 
order  to  arrive  at  a  correct  result  in  the  decision  of  that  point,  it  be- 
came necessary,  in  the  state  court,  and  will  be  necessary  in  this,  to 
inquire  whether  the  confiscation,  declared  by  the  state  laws,  vras  final 
and  complete,  at  the  time  the  treaty  was  made,  or  not  ?  The  con- 
struction of  those  laws,  then,  is  only  a  step  in  the  cause  leading  to 
the  construction  and  meaning  of  this  article  of  the  treaty ;  and  it  is 
perfectly  immaterial  to  the  point  of  jurisdiction,  that  the  first  part  of 
the  way  is  the  most  difficult  to  explore.  Although  the  defendant's 
counsel  admit,  and  the  supreme  court  of  the  State  may,  in  this  par- 
ticular case,  have  decided,  that,  where  the  confiscation  is  not  com- 
plete before  the  treaty,  the  estate  attempted  to  be  confiscated  is  pro- 
tected by  the  treaty,  still,  if,  according  to  the  true  construction  of  the 
state  laws,  this  court  should  be  of  opinion  that  the  acts  of  confisca- 
tion left  something  to  be  done  necessary  to  the  perfection  of  the  title 
claimed  under  them,  which  was  not  done  at  the  time  the  treaty  was 
made,  we  must  say  that,  in  this  case,  the  construction  of  the  treaty 
was  drawn  in  question,  and  that  the  decision  of  the  state  court  was 
against  the  right  set  up,  under  the  treaty,  by  one  of  the  parties 
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This  leads  to  the  consideration  of  the  merits  of  the  cause,  which  de- 
pend upon  the  question  before  stated,  namely,  whether  the  confiscation 
of  the  lands  in  question  was  so  far  complete  by  the  laws  referred  to, 
that  the  title  and  estate  of  Ann  Ottey  was  devested  out  of  her  and 
vested  in  the  State,  prior  to  the  treaty  of  peace  ?  This  must  depend 
upon  the  true  construction  of  the  acts  passed  in  the  year  1780,  chap- 
ters 45  and  49,  as  it  is  not  pretended  that  any  proceedings  were  insti- 
tuted in  the  nature  of  an  office,  to  complete  the  forfeiture 
•of  these  lands,  upon  the  grounds  of  alienage  or  otherwise.  [  *  306  ] 

The  first  law  declares  generally  that  "  all  property  within 
this  State  belonging  to  British  subjects,  debts  only  excepted,  shall  be 
seized,  and  is  hereby  confiscated  to  the  use  of  this  State.  Antici- 
pating, as  it  would  seem,  that  questions  might  arise,  after  peace,  in 
respect  to  lands  not  proceeded  against  according  to  the  rules  of  the 
common  law,  the  legislature,  in  the  same  session,  passed  a  second 
law,  appointing  certain  commissioners,  by  name,  to  preserve  all  Bri- 
tish property  seized  and  confiscated  by  the  former  law,  and  declaring 
the  said  commissioners  to  be  in  the  fvR  and  actual  seizin  and  posses- 
sion of  aU  British  property  seized  and  confiscated  by  the  said  act, 
without  any  office  found,  entry,  or  other  act  to  be  done,  with  power 
to  the  said  commissioners,  to  appoint  fit  persons  to  enter  and  take 
possession  of  said  property,  for  the  purpose  of  its  preservation. 

It  would  seem  difficult  to  draught  a  law  more  completely  opera- 
tive to  devest  the  whole  estate  of  the  former  owner,  and  to  vest  it  in 
the  State.  The  arguments  against  giving  to  these  laws  such  an 
effect  are,  that  the  expressions  used  in  these  laws  do  not  import  a 
confiscation  of  merely  equitable  estates,  and  that  no  estates  were 
intended  to  be  confiscated,  but  ^uch  as  were  discovered  and  seized 
into  the  hands  of  the  State,  prior  to  the  treaty. 

It  is  true  that  the  word  property,  used  in  both  laws,  means  the 
thing  itself,  intended  to  be  affected  by  them,  whether  it  were  land  or 
personal  property ;  but  then  it  is  equally  clear  that  the  thing  itself, 
whatever  it  might  be,  ceased,  by  the  operation  of  these  laws,  to  be- 
long to  the  British  subject,  and  became  vested  in  the  commissioners, 
for  the  use  of  the  State.  The  cestui  que  trusty  though  not  in  posses- 
sion of  the  property,  was,  nevertheless,  the  real  owner  of  it,  and,  if 
the  property  or  the  thing  itself  had  come  into  the  actual  possession 
of  the  commissioners,  who  would  have  held  it  to  the  use  of  the  State, 
it  would  seem  difficult  to  maintain  the  position,  that  a 
scintilla  of  interest  *or  estate  remained,  for  an  instant  after-  [  *  307  ] 
wards,  in  the  former  owner. 

But  no  act  of  the  commissioners  was  necessary  in  order  to  obtain 
seizin  of  the  land,  to  support  the  use  thus  transferred  from  Ann  Ot- 
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tey  to  the  State.  No  seizure  was  necessary.  The  second  law  con- 
siders that  all  property  belonging  to  British  subjects  was,  by  the  mere 
operation  of  the  first,  law,  seized  and  confiscated ;  and  declares  that 
the  commissioners  were  then  in  the  foil  and  actual  seizin  and  posses- 
sion of  the  property,  so  seized  andconfiiscated  by  the  first  law,  though 
no  entry  or  other  act  had  or  should  be  made  or  done. 

Being  thus  in  the  actual  seizin,  under  the  second  law,  which  seizin 
had  been  declared,  by  the  first  law,  to  enure  to  the  use  of  the  State,  it 
is  perfectly  immaterial  at  what  time  the  right  of  the  State  to  the 
lands  now  in  controversy,  thus  completed  prior  to  the  treaty,  was  dis- 
covered, or  at  what  time  actual  seizin  and  possession  was  obtained. 
From  the  time  that  the  second  law  came  into  operation,  the  posses- 
sion of  the  trustees  of  Ann  Ottey  either  ceased  to  be  legal,  or  it  was 
to  be  considered  as  the  possession  of  the  commissioners  to  the  new 
use  which  had  been  declared  by  law.  The  present  suit  is  between 
persons  claiming  under  the  State,  and  others  who  either  held  the 
lands  wrongfully,  or  for  the  use  of  the  State,  and  it  is,  in  no  respect, 
necessary  to  the  perfection  of  the  change  of  property  produced  by 
the  laws  of  confiscation. 

Judgment  affirmed^  with  costs* 

7C.608;  1  W.808;  8W.464;  4P.410;  10P.868;  11H.629;  12  H.  Ill;  6Wal.211. 


DuRoussEAUy  and  others,  v.  The  United  States. 

6  C.  307. 

The  nffirmative  description  of  the  appellate  power  of  the  sapreme  oonrt,  contidiied  in  the 
Jndiciarjr  Act,  (1  Stats,  at  Large,  73,)  impltes  a  negative  on  the  exercise  of  snch  appellate 
power  as  is  not  comprehended  within  it. 

But  it  is  not  necessary  the  appellate  jurisdiction  shoald  be  expressly  given  by  an  act  of  con- 
gress ;  it  is  enough,  if  an  intent  to  allow  it  to  exist,  under  the  constitution,  in  a  particular 
case,  can  be  ascertained. 

Under  the  act  of  March  26, 1804,  (2  Stats,  at  Laige,985,  s.  8,)  this  oonrt  had  appellate  joilf 
diction,  by  writ  of  error  to  the  district  conrt  of  the  territory  of  Orleans. 

The  act  of  March  12, 1808,  (2  Stats,  at  Large,  473,)  does  not  inflict  a  forfeiture,  if  the  vessel 
was  forced  by  stress  of  weather  into  an  interdicted  port. 

Error  to  the  district  conrt  of  the  United  States  for  the  territory 
of  Orleans.  Suits  were  brought  by  the  United  States  in  that  court, 
upon  bonds  given  under  tiie  act  of  December  22, 1807,  (2  Stats,  at 
Large,  451,)  amended  by  the  act  of  March  12, 1808,  (2  Stats;  at 
Large,  473.)     The  question  was  raised  by  a  demurrer,  whether  put- 
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ting  away  for  an  interdicted  port  necessarily,  for  the  preservation  of 
the  property  and  lives  on  board,  and  landing  the  cargo  there  under 
the  compulsion  of  the  local  government,  was  a  breach  of  the  bond. 
The  district  court  decided  in  favor  of  the  United  States,  and  the  de- 
fendants brought  error.  The  attorney-general,  (Rodney,)  and  Jonesy 
moved  to  dismiss  the  writs  for  want  of  jurisdiction. 

E  Livingston^  contra. 

*  Marshall,  C.  J.,  delivered  the  opinion  of  the  court,  upon  [  *  313  | 
the  question  of  jurisdiction,  as  follows : 

This  is  the  first  of  several  writs  of  error  to  sundry  judgments  ren- 
dered by  the  court  of  the  United  States  for  the  territory  of  Orleans. 

The  attorney-general  having  moved  to  disnuss  them,  because  no 
writ  of  error  lies  from  this  court  to  that  in  any  case,  or,  if  in  any 
case,  not  in  such  a  case  as  this ;  the  jurisdiction  of  this  court  be- 
comes the  first  subject  for  consideiation. 

The  act^erecting  Louisiana  into  two  teiritories  establishes  a  district 
court  in  the  territory  of  Orleans,  consisting  of  one  judge  who  '^  shaU, 
in  all  things,  have  and  exercise  the  same  jurisdiction  and  powers 
which  are,  by  law,  given  to,  or  may  be  exercised  by,  the  judge  of 
Kentucky  district." 

On  the  part  of  the  United  States  it  is  contended,  that  this  descrip- 
tion of  the  jurisdiction  of  the  court  of  New  Orleans  does  not  imply 
a  power  of  revision  in  this  court  similar  to  that  which  might  have 
been  exercised  over  the  judgments  of  the  district  court  of  Kentucky ; 
or,  if  it  does,  that  a  writ  of  error  could  not  have  been  sustained  to  a 
judgment  rendered  by  the  district  court  of  Kentucky,  in  such  a  case 
as  this. 

On  the  part  of  the  plaintiffs  it  is  contended,  that  this  court  pos- 
sesses a  constitutional  power  to  revise  and  correct  the  judgments  of 
inferior  courts ;  or,  if  not  so,  that  such  a  power  is  implied  in 
the  act  by  which  the  *  court  of  Orleans  is  created,  taken  in  [  *  313  ] 
connection  with  the  Judicial  Act ;  and  that  a  writ  of  error 
would  lie  to  a  judgment  rendered  by  the  court  for  the  <jListrict  of  Ken- 
tucky, in  such  a  case  as  this. 

Every  question  originating  in  the  Constitution  of  the  United  States 
claims,  and  will  receive,  the  most  serious  consideration  of  this  court 

The  third  article  of  that  instrument  commences  with  organizing  the 
judicial  department.  It  consists  of  one  supreme  court,  and  of  such  in- 
ferior courts  as  congress  shall,  from  time  to  time,  ordain  and  establish. 

In  these  courts  is  vested  the  judicial  power  of  the  United  States. 

^    __^ _- { 

1  2  Stats,  at  Large,  288. 

36» 
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The  first  clause  of  the  second  section  enumerates  the  cases  to 
which  the  power  shall  extend. 

The  second  clause  of  the  same  section  distributes  the  powers  pre- 
viously described.  In  some  few  cases  the  supreme  court  possesses 
original  jurisdiction.  The  constitution  then  proceeds  thus :  <<  In  all 
the  other  cases  before  mentioned  the  supreme  court  shall  have  appeU 
late  jurisdiction,  both  as  to  law  and  fact,  with  such  exceptions,  and 
under  such  regulations,  as  the  congress  shall  make.'' 

It  is  contended  that  the  words  of  the  constitution  vest  an  appellate 
jurisdiction  in  this  court,  which  extends  to  every  case  not  excepted 
by  congress ;  and  that  if  the  court  had  been  created  without  any  ex- 
press definition  or  limitation  of  its  powers,  a  full  and  complete  appel- 
late jurisdiction  would  have  vested  in  it,  which  must  have  been  exer- 
cised in  all  cases  whatever. 

The  force  of  this  argument  is  perceived  and  admitted.  Had  the 
Judicial  Act  created  the  supreme  court,  without  defining  or  limiting 
its  jurisdiction,  it  must  have  been  considered  as  possessing  all  the 
jurisdiction  which  the  constitution  assigns  to  it.  The  legislature 
would  have  exercised  the  power  it  possessed  of  creating  a 
[  *314]  supreme  court  as  ordained  by  the  constitution;  *and,  in 
omitting  to  exercise  the  right  of  excepting  from  its  constitu- 
tional powers,  would  have  necessarily  left  those  powers  undiminished. 
The  appellate  powers  of  this  court  are  not  given  by  the  Judicial  Act. 
They  are  given  by  the  constitution.  But  they  are  limited  and  regu- 
lated by  the  Judicial  Act,  and  by  such  other  acts  as  have  been  passed 
on  the  subject. 

When  the  first  legislature  of  the  Union  proceeded  to  carry  the 
third  article  of  the  constitution  into  effect,  they  must  be  understood 
as  intending  to  execute  the  power  they  possessed  of  making  excep- 
tions to  the  appellate  jurisdiction  of  the  supreme  court.  They  have 
not,  indeed,  made  these  exceptions  in  express  terms.  They  have  not 
declared  that  the  appellate  power  of  the  court  shall  not  extend  to 
certain  cases ;  but  they  have  described  affirmatively  its  jurisdiction, 
and  this  affirmative  description  has  been  understood  to  imply  a  nega- 
tive on  the  exercise  of  such  appellate  power  as  is  not  comprehended 
within  it 

The  spirit  as  well  as  the  letter  of  a  statute  must  be  respected,  and 
where  the  whole  context  of  the  law  demonstrates  a  particular  intent 
in  the  legislature  to  effect  a  certain  object,  some  degree  of  implica- 
tion may  be  called  in  to  aid  that  intent. 

It  is  upon  this  principle  that  the  court  implies  a  legislative  excep- 
tion from  its  constitutional  appellate  power  in  the  legislative  affirraa* 
tive  description  of  those  powers. 
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Thus,  a  writ  of  error  lies  to  the  judgment  of  a  circuit  court,  where 
the  matter  in  controversy  exceeds  the  value  of  $2,000.  There  is  no 
express  declaration  that  it  will  not  lie  where  the  matter  in  controversy 
shall  be  of  less  value.  But  the  court  considers  this  affirmative  de« 
sGiiption  as  manifesting  the  intent  of  the  legislature  to  except  from 
its  appellate  jurisdiction  aJl  cases  decided  in  the  circuits  where 
the  matter  in  controversy  is  of  less  value,  and  implies  negative 
words. 

This  restriction,  however,  being  implied  by  the  court,  *  and  [  *  316] 
that  implication  being  founded  on  the  manifest  intent  of  the 
legislature,  can  be  made  only  where  that  manifest  intent  appears.   It 
ought  not  to  be  made  for- the  purpose  of  defeating  the  intent  of  the 
legislature. 

Having  made  these  observations  on  the  constitution,  the  court  will 
proceed  to  consider  the  acts  on  which  its  jurisdiction,  in  the  present 
case,  depends ;  and,  first,  to  inquire  whether  it  could  take  cognizance 
of  this  case  had  the  judgment  been  rendered  by  the  district  court  of 
Kentucky. 

The  ninth  section  of  the  Judicial  Act  describes  the  jurisdiction  of 
the  district  courts. 

The  tenth  section  declares  that  the  district  court  of  Kentucky, "  be- 
sides the  jurisdiction  aforesaid,"  shall  exercise  jurisdiction  over  all 
other  causes,  except  appeal  and  writs  of  error,  which  are  made  cog- 
nizable  in  a  circuit  court,  and  shall  proceed  therein  in  the  same  man- 
ner as  a  circuit  court ;  '<  and  writs  of  error  and  appeals  shall  lie  from 
decisions  therein  to  the  supreme  court,  in  the  same  causes  as  from  a 
circuit  court  to  the  supreme  court,  and  under  the  same  regulations." 

It  is  contended  that  this  suit,  which  is  an  action  on  a  bond  condi- 
tioned to  be  void  on  the  relanding  of  goods  within  the  United  States, 
is  one  of  which  the  district  courts  have  exclusive  jurisdiction,  and 
that  a  writ  of  error  would  not  lie  to  a  judgment  given  in  such  a  case. 

This  court  does  not  concur  v^th  the  attorney-general  in  the  opinion 
that  a  circuit  court  has  no  original  jurisdiction  in  a  case  of  this  de- 
scription. But  it  is  unnecessary  to  say  anything  on  this  point,  be- 
cause it  is  deemed  clear  that  a  writ  of  error  is  given  in  the  case,  how- 
ever this  question  might  be  decided. 

It  would  be  difficult  to  conceive  an  intention  in  the  legislature  to 
discriminate  between  judgments  rendered  by  the  district  court  of 
Kentucky,  while  exercising  the  powers  of  a  district  court,  and  those 
rendered  by  the  same  court  while  exercising  circuit  powers, 
when  it  is  *  demonstrated  that  the  legislature  makes  no  dis-  [  *  316  ] 
tinction  in  the  cases  from  their  nature  and  character.  Causes 
of  which  the  district  courts  have  exclusive  original  jurisdiction  are  car* 
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ried  into  the  circuit  courts,  and  then  become  the  objects  of  the  appel- 
late jurisdiction  of  this  court  It  would  be  strange  if ,  in  a  case 
where  the  powers  of  the  two  courts  are  united  in  one  court,  firom 
whose  judgments  an  appeal  lies,  causes,  of  which  the  district  courts 
have  exclusive  original  jurisdiction,  should  be  excepted  from  the  ope- 
ration of  the  appellate  pow^.  It  would  require  plain  words  to  esta- 
blish this  construction. 

But  the  court  is  of  opinion  that  the  words  import  no  such  mean- 
ing. The  construction  given  by  the  attorney-general  to  the  word 
"  therein,"  as  used  in  the  last  instance,  in  the  clause  of  the  tenth  sec- 
tion, which  has  been  cited,  is  too  restricted.  If,  by  force  of  this  word, 
appeals  were  given  only  in  those  causes  in  which  the  district  court 
acted  as  a  circuit  court  exercising  its  original  jurisdiction,  the  legisla- 
ture would  not  have  added  the  words,  <<  in  the  same  causes  as  from  a 
circuit  court."  This  addition,  if  not  an  absolute  repetition,  could 
only  serve  to  create  doubt  where  no  doubt  would  otherwise  exist. 

The  plain  meaning  of  these  words  is,  that  wherever  the  district 
court  decides  a  cause  which,  if  decided  in  a  circuit  court,  either  in  an 
original  suit,  or  on  an  appeal,  would  be  subject  to  a  writ  of  error  fix>m 
the  supreme  court,  the  judgment  of  the  district  court  shall,  in  like 
manner,  be  subject  to  a  writ  of  error. 

This  construction  is,  if  possible,  rendered  still  more  obvious  by  the 
subsequent  part  of  the  same  section,  which  describes  the  jurisdiction 
of  the  district  court  of  Maine  in  the  same  terms.  Apply  the  restricted 
interpretation  to  the  word, "  therein,"  in  that  instance,  and  the  circuit 
court  of  Massachusetts  would  possess  jurisdiction  over  causes  in 
which  the  district  court  of  Maine  acted  as  a  circuit  court ;  and  not 
over  those  in  which  it  acted  as  a  district  court ;  a  construction  which 

is  certainly  not  to  be  tolerated. 
[  *  317  ]       *  Had  this  judgment  been  rendered  by  the  district  court 
of  Kentucky,  the  jurisdiction  of  this  court  would  have  been 
perfectly  clear. 

The  remaining  question  admits  of  more  doubt 

It  is  said  that  the  words  used  in  the  law  creating  the  court  of  Or- 
leans, describe  the  jurisdiction  and  powers  of  that  court,  not  of  this, 
and  that  they  give  no  express  jurisdiction  to  this  court  Hence  it  is 
inferred,  with  considerable  strength  of  reasoning,  that  no  jurisdiction 
exists. 

If  the  question  depended  singly  upon  the  reference  made  in  the 
law  creating  the  court  for  the  territory  of  Orleans,  to  the  court  of 
Kentucky,  the  correctness  of  this  reasoning  would,  perhaps,  be  con- 
ceded. It  would  be  found  difficult  to  maintain  the  proposition,  that 
investing  the  judge  of  the  territory  of  Orleans  with  the  same  juris- 
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diction  and  powers  which  were  exercised  by  the  judge  of  Kentucky, 
imposed  upon  that  jurisdiction  the  same  restrictions  arising  from  the 
power  of  a  superior  court,  as  were  imposed  on  the  court  of  Ken- 
tucky. 

But  the  question  does  not  depend  singly  on  this  reference ;  it  is 
influenced  by  other  very  essential  considerations. 

Previous  to  the  extension  of  the  circuit  system  to  the  western 
States,  district  courts  were  erected  in  the  States  of  Tennessee  and 
Ohio,  and  their  powers  were  described  in  the  same  terms  with  those 
which  describe  the  powers  of  the  court  of  Orleans.  The  same  refer- 
ence is  made  to  the  district  court  of  Kentucky.  Under  these  laws 
this  court  has  taken  jurisdiction  of  a  cause  brought  by  writ  of  error 
from  Tennessee.  It  is  true  the  question  was  not  moved,  and,  conse- 
quently, still  remains  open.  But  can  it  be  conceived  to  have  been 
the  intention  of  the  legislature  to  except,  from  the  appellate  juris- 
diction of  the  supreme  court,  all  the  causes  decided  in  the  western 
country,  except  those  decided  in  Kentucky  ?  Can  such  an 
intention  *  be  thought  possible  ?  Ought  it  to  be  inferred  [  *  318  ] 
from  ambiguous  phrases  ? 

The  constitution  here  becomes  all  important.  The  constitution 
and  the  laws  are  to  be  construed  together.  It  is  to  be  recollected 
that  the  appellate  powers  of  the  supreme  court  are  defined  in  the 
constitution,  subject  to  such  exceptions  as  congress  may  make. 
Congress  has  not  expressly  made  any  exceptions ;  but  they  are  im- 
plied from  the  intent  manifested  by  the  affirmative  description  of  its 
powers.  It  would  be  repugnant  to  every  principle  of  sound  con- 
struction, to  imply  an  exception  against  the  intent 

This  question  does  not  rest  on  the  same  principles  as  if  there  had 
been  an  express  exception  to  the  jurisdiction  of  this  court,  and  its 
power,  in  this  case,  was  to  be  implied  from  the  intent  of  the  legisla- 
tore.  The  exception  is  to  be  implied  from  the  intent,  and  there  is, 
consequently,  a  much  more  liberal  operation  to  be  given  to  the 
words  by  which  the  courts  of  the  western  country  have  been  created. 

It  is  believed  to  be  the  true  intent  of  the  legislature  to  place  those 
courts  precisely  on  the  footing  of  the  court  of  Kentucky,  in  every 
respect,  and  to  subject  their  judgments,  in  the  same  manner,  to  the 
revision  of  the  supreme  court  Otherwise  the  court  of  Orleans  would, 
in  fact,  be  a  supreme  court  It  would  possess  greater  and  less  restricted 
powers  than  the  court  of  Kentucky,  which  is,  in  terms,  an  inferior  court 

The  question  of  jurisdiction  being  decided,  it  was  stated  by  the 
counsel  that  the  seven  following  cases  on  the  docket,  namely,  the 
cases  of  Bera  and  others,  Connelly  and  others,  Castries  and  others, 
Oibbs  and  others,  Childs  and  others.  Clay  and  others,  and  Keene 
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and  others,  againBt  the  United  States,  all  firpm  New  Orleans,  stood 
upon  the  same  pleas  of  tuiavoidable  accident ;  excepting  that  in  the 
cases  of  Bera  and  others,  and  Connelly  and  others,  the  accident  was 

captore  by  the  British,  and  prevention  by  superior  force 
[  *  819  ]  from  relanding  the  goods  *  in  l^e  United  States.     The  bond 

in  Bera's  case  was  dated  the  21st  of  March,  1808.  The 
condition  was  the  same  as  in  the  case  of  Dnrousseau. 

[  *  322  ]  *  Marshall,  C.  X,  delivered  an  opinion,  to  the  following 
effect: 

The  conrt  considered  many  of  the  points  in  these  cases  while  they 
had  the  case  of  The  United  States  v.  Hnli  and  Worth,^  mider  con- 
Bideration ;  and  upon  the  present  argument  I  understand  it  to  be  the 
unanimous  opinion  of  the  court,  that  the  law  is  for  the  plaintiflb  in 
error,  in  all  these  cases.  I  cannot  precisely  say  what  are  the  grounds 
of  that  opinion ;  I  can  only  state  the  reasons  which  have  prevailed 
in  my  own  mind. 

It  is  true,  as  contended  on  the  part  of  the  United  States,  that 
the  legislature  is  competent  to  declare  what  evidence  shall  be  received 
of  the  facts  offered  in  excuse  for  a  violation  of  the  letter  of  a  statute. 

I  also  agree  with  the  counsel  for  the  United  States,  that  the  words 
of  the  statute,  ^  loss  by  sea  or  other  unavoidable  accident,"  mean 
los^  by  sea,  or  loss  by  other  unavoidable  accident. 

But  the  question  is,  what  sort  of  loss  is  meant  ?  It  must  be  such 
a  loss  as  necessarily  prevents  the  party  from  complying  with  the  con- 
dition of  the  bond.  It  is  not  necessary  that  it  should  be  an  eustnal 
destruction  of  the  property,  but  such  a  loss  only  as  necessarily  pre- 
vents the  relanding  of  the  goods. 

This  statute  is  not  like  that  upon  which  the  prosecution  was 
founded  in  the  case  cited  from  Bunbury.  Our  statute  does  not  re- 
quire evidence  that  the  goods  have  '^  perished  in  the  sea."  It  only 
requires  proof  of  such  a  loss,  by  an  unavoidable  accident, 
[  *  323  ]  as  prevents  the  *  relanding  of  the  cargo,  according  to  tiie 
condition  of  the  bond.  When  the  property  is  captured,  and 
taken  away  by  the  superior  force  of  a  foreign  power,  so  as  to  prevent 
the  relanding,  it  is  lost  within  the  meaning  of  the  statute,  by  an  una- 
voidable accident,  although  the  owner  may  have  recd.ved  a  compen- 
sation for  it. 

Johnson,  J.  I  agree  with  tbe  court  in  the  result  of  the  opinion,  but 
not  altogether  upon  the  grounds  stated  by  the  chief  justice.    If  the 

T -  -  I  — ' • - ■^" *  ■  ■  ^mm^m^ 
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act  in  qaestion  i^dll  admit  of  two  eoaetractions,  tiiat  ahould  be 
adopted  whidi  is  most  consonant  with  the  general  principles  of  zea* 
son  and  jncrtioe*  I  cannot  suppose  that  the  legislature  meant  to  do 
an  nnjnst,  or  an  unreasonable  act  No  man  can  be  bound  to  do  im* 
possib]fities«  The  legislature  must  be  understood  to  mean  that  the 
party  should  be  excused  by  showing  the  oecmnenoe  of  such  oircnm* 
stances  as  rendered  it  impossible  to  perform  the  condition  of  the 
bond.  To  make  his  liahibty  depend  upon  the  mere  point  of  ulti- 
mate loss  or  gain  would  be  unreasonable  in  the  extreme. 

LiynrosTeN}  J.  I  conew  ra  the  revenal  of  these  jne^ments,  but 
not  in  the  construction  which  the  chief  justice  pats  vpon  the  3d  sec* 
tion  of  the  act  cf  March,  1808. 

If  the  relanding  ct  the  cargo  in  the  United  Stages  had  been  pre* 
vented  by  any  unavoidabie  accident  whatever,  although  the  goods 
themselves  were  not  lost,  it  would,  in  my  opinion,  have  fiirmshed  n 
good  defence  to  this  suit. 

If  the  Spanish  government  had  forced  a  sale  of  the  property,  and 
the  proceeds  had  actually  come  to  the  hands  of  the  owners,  it  would 
have  made  no  difference.  Loss  by  sea  is  one  excuse ;  unavoidable 
accident,  whether  followed  by  loss,  or  not,  is  another. 

*  Washington  and  Todd^  J.,  agreed  in  opinion  with  [  *  324  ] 
Judge  Livingston. 

Judgment  reversed. 

6F.  190;  14F.6W;  14 H.  108;  lWal.248;  8  Wal.  260, 678 ;  7WaL864,  606. 


TvLBR  and  others  v.  Tvbl. 

e  0. 8M. 

Under  tfie  Ml  of  Febmary  SI,  1793,  (1  Stuts.  at  Laige,  818,)  the  asaignee  of  part  of  s 

patent  right,  can  not  maintain  an  action  at  law. 

CsH'TiFioATB  of  a  division  of  opinion  of  the  judges  of  the  circuit 
court  of  the  United  States  for  the  district  of  Vermont,  on  a  motion 
to  arrest  the  judgment,  in  an  action  on  the  case  for  the  violation  of 
the  exclusive  right  under  letters-patent,  bearing  date  February  20, 
1800.  The  plainii&  declared  as  assignees,  and  alleged  an  assign- 
ment, by  de^  of  all  the  right  of  the  patentee,  ^  excepting  in  tiie 


J 
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counties  of  Chittendeiii  &c.|  in  the  State  of  Vermont''  The  judges 
were  divided  in  opinion  upon  the  question,  <'  whether  the  plain- 
tiffi,  by  their  own  showing,  are  legal  assignees  to  maintain  this 
action." 

Bubbardy  tot  the  defendant. 

Eodney^  attorney-general,  for  the  plaintLBGs. 

[  *  326  ]  *  On  a  subsequent  day  the  court  directed  the  following 
opinion  to  be  certified  to  the  circuit  court  for  the  district  of 
Vermont,  namely : 

[  *327  ]  *  It  is  tiie  opinion  of  the  court  that  the  plaintiffs,  by  their 
own  showing,  are  not  legal  assignees  to  maintain  tiiis 

action,  in  their  own  names,  and  that  the  judgment  of  the  circuit 

court  be  arrested. 

7  Wal.  616. 


The  Schooner  Juliana  v.  The   United   States;    and  The  Ship 

Alligator  t;.  The  United  States. 

6  C.  837. 

These  were  appeals  from  sentences  of  condemnation  by  the  circuit 
court  of  the  United  States  for  the  district  of  Maryland,  for  violations 
of  the  Embargo  Act  of  January  9, 1808,  (2  Stats,  at  Large,  453.)  The 
charge  was,  that  goods  were  taken  from  The  Juliana,  and  put  on 
board  The  Alligator,  in  the  port  of  Baltimore ;  but  there  was  no 
averment  that  it  was  intended  to  export  them. 

The  attorney-general  abandoned  the  prosecution,  and  the  sentences 
were  reversed,  no  opinion  being  given. 
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*  The  Schooner  Baohel  v.  The  United  States.  [  *  329  ] 

6  C.  829. 

No  sentence  of  condemnation  can  be  aflSrmed  if  the  law  under  which  the  forfeiture  accrued 
has  expired,  although  a  condemnation  and  sale  had  taken  place,  and  the  money  had  been 
paid  oyer  to  the  United  States,  before  the  expiration  of  the  law. 

This  court  in  reyersing  the  sentence,  will  not  order  the  money  to  be  repaid,  but  will  award 
xestitation  of  the  property,  as  if  no  sale  had  been  made. 

This  was  an  appeal  from  the  sentence  of  the  district  court  of  the 
United  States  for  the  district  of  Orleans,  which  condemned  the 
schooner  Bachel  for  having  traded  with  certain  prohibited  ports  of 
St.  Domingo,  contrary  to  the  act  of  congress,  (2  Stats,  at  Large, 
351,  421.) 

The  sentence  of  condemnation  was  passed,  and  the  vessel  sold, 
and  the  proceeds  paid  over  to  the  United  States,  while  the  act  was 
in  force.  The  act  had  since  expired.  It  was  a  case  within  the  prin- 
ciple decided  at  last  term,  in  the  case  of  Yeaton  and  Young  v.  The 
United  States,  but  it  having  been  made  a  question  whether  the  sale 
and  payment  over  of  the  money  did  not  prevent  the  operation  of  that 
principle,  and  there  being  also  a  question  of  jurisdiction,  the  cause 
stood  over  to  this  term  for  consideration. 

The  general  question  of  jurisdiction  of  that  court  having  been 
settled  at  this  term  in  the  case  of  Sere  and  Laralde  v.  Htot  and 
others,  and  the  fact  of  the  sale  and  payment  over  of  the  money  being 
admitted, 

•  Martin  and  P.  B.  Key^  for  the  claimants,  prayed  the  [  *  330  ] 
court  to  direct  that  the  proceeds  should  be  paid  over  to 
the  claimants. 

Bui  the  court  said  that  was  a  matter  to  be  left  to  the  consideration 
of  the  court  below.  This  court  will  only  make  a  general  order  for 
restitution  of  the  property  condemned. 

8H.684;  2Wal.460. 

VOL.  n.  36 
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The  Brigantiae  Amiablb  Luoy  v.  Thb  Unitbd  Sxatbs. 

6  C.  830. 

The  act  of  congress  of  the  28th  of  Febmazy,  1808,  to  preyent  the  importation  of  certain 
persons  into  certain  States,  where,  by  the  laws  thereof,  their  admission  is  prohibited,  is  not 
in  foroe  in  the  territory  of  Orleans. 

Error  to  the  district  court  of  the  United  States  for  the  dislrict  of 
Orleans,  to  reverse  the  sentence  of  that  court  which  condemned  the 
brigantine  Lucy,  for  importing  a  slave  from  the  West  Indies,  con- 
trary to  the  act  of  congress  of  the  28tb  of  February,  1803,  entitled 
"An  act  to  prevent  the  importation  of  certain  persons  into  certain 
States,  where,  by  the  laws  thereof,  their  admission  is  jHrohibited." 

(2  Stats,  at  Large,  205.) 
[  *  331  ]      *  It  was  admitted  that  the  territorial   legislature  had 
[  *  332  ]  *  never  passed  any  law  prohibiting   the  importation  of 

slaves. 

It  was  contended  by  Rodney^  attorney-general,  that  as  congress,  by 
the  act  of  the  26th  of  March,  1804,^  prohibited  the  importation  of 
slaves  firom  foreign  countries  into  the  territory  of  Orleans,  and  as  the 
same  act  expressly  extends  to  the  territory  the  act  of  the  28th  of 
February,  1803,  which  forfeits  the  ship  which  imports  a  slave  into  a 
State  where  such  importation  is  prohibited,  the  evident  meaning  and 
intention  of  congress  was,  to  declare  that  the  vessel  should  be  for- 
feited which  should  import  a  slave  into  the  territory  of  Orleans 

E.  Lwingston^  contra,  contended,  that  inasmuch  as  the  t^xitorial 
legislature  of  Orleans  had  never  prohibited  such  importation,  the  act 
of  the  28th  of  February,  1803,  did  not  apply.  If  the  territory  is  to 
be  asaimilated  to  a  State,  so  as  to  bring  the  case  within  the  spirit  of 
the  law,  yet,  there  must  have  been  a  prohibition  by  the  tenritadal 
legislature,  to  make  it  a  parallel  case. 

And  of  that  opinion  was  this  court,  the  case  having  been  submit- 
ted without  argument 

Sentence  reversed. 


^  2  StatB.  at  Laige,  388. 
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Sebb  and  Laralbb  v.  Pitot  and  othen. 

6  C.  sss. 

A  general  assignee  of  the  effects  of  an  insolyent  cannot  sne  in  the  federal  conrts,  if  his 

awignor  .could  not  hare  sued  in  those  oonrts. 
The  citizens  of  the  territory  of  Orleans  may  sue  and  be  sued  in  the  district  court  of  that 

territory  in  the  same  cases  in  which  a  citizen  of  Kentucky  may  sue  and  be  sued  in  the 

court  of  Kentucky. 

Erbor  to  the  district  conrt  of  the  United  States  for  the  district  of 
Orleans,  in  a  suit  in  equity,  in  which  Sere  &  Laralde  were  complain- 
ants, against  Pitot  and  others,  defendants. 

The  complainants  stated  that  they  were  aliens,  and  syndics  of  the 
creditors  of  the  joint  concern  of  Dumas  &  Janeau,  Pierre  Lavergne 
and  Joseph  Fauiie ;  that  Faurie  died  insolvent ;  that  Dumas 
&  Janeau  were  *also  insolvent,  and  made  a  surrender  of  all  [  *  333  ] 
their  effects  to  their  creditors,  and  that  Lavergne  acknow- 
ledged himself  to  be  unable  to  pay  the  debts  of  the  joint  concern : 
that  the  joint  concern,  as  well  as  the  individual  members,  being  in- 
solvent, ^'  application  was  made  by  their  creditors  to  the  superior 
court  of  the  territory  of  Orleans,  and  such  proceedings  were  there- 
upon had  that,  according  to  the  laws  of  the  said  territory,  the  com- 
plainants were,  at  a  meeting  of  the  creditors  of  the  said  partnership, 
duly  nominated  syndics  for  the  said  creditors,  and,  by  the  laws  of  the 
said  territory,  all  the  estate,  rights,  and  credits  of  the  said  partnership 
were  vested  in  the  complainants."  They  also  stated  that  the  de- 
fendants were  citizens  of  the  United  States. 

The  defendants  pleaded  to  the  jurisdiction,  and  the  court  below 
allowed  the  plea. 

E.  Livingston,  for  the  plalntifls  in  error. 

Harper  J  contra. 

*  Marshall,  C.  J.,  delivered  the  opinion  of  the  oourty  as  [  *  334  ] 
follows,  namely : 

This  suit  was  brought  in  the  court  of  the  United  States  for  the 
Orleans  territory,  by  the  plaintifis,  who  are  aliens,  and  syndics  or 
assignees  of  a  trading  company  composed  of  citizens  of  that  territory, 
who  have  become  insolvent  The  defendants  are  citizens  of  the 
territory,  and  have  pleaded  to  the  jurisdiction  of  the  court.  Their 
plea  was  sustained,  and  the  cause  now  comes  on  to  be  heard  on  a 
writ  of  error  to  that  judgment. 
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Two  objections  are  made  to  the  jurisdiction  of  the  district  court 

!•  That  the  suit  is  brought  by  the  assignees  of  a  chose  in  action^ 
in  a  case  where  it  could  not  have  been  prosecuted,  if  no  assignment 
had  been  made. 

2.  That  the  district  court  cannot  entertain  jurisdiction,  because  the 
defendants  are  not  citizens  of  any  State. 

The  first  objection  rests  on  the  11th  section  of  the  Judicial  Act,^ 
which  declares  "  that  no  district  or  circuit  court  shall  have 
[  •  335  ]  cognizance  of  any  suit  to  recover  'the  contents  of  any  pro- 
missory note,  or  other  chose  in  action^  in  favor  of  an  as- 
signee, unless  a  suit  might  have  been  prosecuted  in  such  court,  to 
recover  the  said  contents,  if  no  assignment  had  been  made." 

The  plaintiffs  are  admitted  to  be  the  assignees  of  a  chose  in  action^ 
but  it  is  contended  that  they  are  not  within  the  meaning  of  the  pro- 
vision which  has  been  cited,  because  this  is  a  suit  for  cash,  biUs,  and 
notes,  generally,  by  persons  to  whom  the  law  transfers  them,  and  not 
by  such  an  assignee  as  is  contemplated  in  the  Judicial  Act  The 
words  of  the  act  are  said  to  apply  obviously  to  assignments  made 
by  the  party  himself,  on  an  actual  note,  or  other  chose  in  action^  as- 
signable  by  the  proprietor  thereof,  and  that  the  word  <'  contents  "  can- 
not, by  any  fair  construction,  be  applied  to  accounts  or  unliquidated 
claims.  Apprehensions,  it  is  said,  were  entertained  that  fictitious  as- 
signments might  be  made  to  give  jurisdiction  to  a  federal  court,  and, 
to  guard  against  this  mischief,  every  case  of  an  assignment  by  a 
party  holding  transferable  paper,  was  excepted  from  the  jurisdiction 
of  the  federal  courts,  unless  the  original  holder  might  have  sued  in 
them. 

Without  doubt,  assignable  paper,  being  the  chose  in  action  most 
usually  transferred,  was  in  the  mind  of  the  legislature  when  the  law 
was  firamed ;  and  the  words  of  the  provision  are  therefore  best  adapted 
to  that  class  of  assignments.  But  there  is  no  reason  to  believe  that 
the  legislature  were  not  equally  disposed  to  except  from  the  jurisdic- 
tion of  the  federal  courts  those  who  could  sue  in  virtue  of  equitable 
assignments,  and  those  who  could  sue  in  virtue  of  legal  assignments. 
The  assignee  of  all  the  open  accounts  of  a  merchant  might,  under 
certain  circumstances,  be  permitted  to  sue  in  equity,  in  his  own  name, 
and  there  would  be  as  much  reason  to  exclude  him  from  the  federal 
courts,  as  to  exclude  the  same  person,  when  the  assignee  of  a  parti- 
cular note.  The  term  <^  other  chose  in  action"  is  broad  enough  to 
comprehend  either  case ;  and  the  word  <<  contents,"  is  too  ambigu- 
ous in  its  import,  to  restrain  that  general  term.     The  <<  contents '' 


1  1  StatB.  at  Large,  78. 
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of  a  note  are  the  sum  it  shows  to  be  due ;  *aiid  the  same  [  *  336  3 
may,  without  much  violence  to  language,  be  said  of  an  ac- 
count 

The  ciicumstance,  that  the  assignment  was  made  by  operation  of 
law,  and  not  by  the  act  of  the  party,  might  probably  take  the  case 
out  of  the  policy  of  the  act,  but  not  out  of  its  letter  and  meaning. 
The  legislature  has  made  no  exception  in  favor  of  assignments  so 
made.  It  is  still  a  suit  to  recover  a  chose  in  action  in  favor  of  an 
assignee,  which  suit  could  not  have  been  prosecuted  if  no  assignment 
had  been  made ;  and  is  therefore  within  the  very  terms  of  the  law. 
The  case  decided  in  4  Cranch  306,  was  on  a  suit  brought  by  an  ad- 
ministrator,  and  a  residuary  legatee,  who  were  both  aliens.  The  rep- 
resentatives of  a  deceased  person  are  not  usually  designated  by  the 
term  ^  assignees,"  and  are,  therefore,  not  within  the  words  of  the  act. 
That  case,  therefore,  is  not  deemed  a  full  precedent  for  this. 

It  is  the  opinion  of  the  court  that  the  plaintiffs  had  no  right  to 
maintain  this  suit  in  the  district  court  against  a  citizen  of  the  Orleans 
territory,  they  being  the  assignees  of  persons  who  were  also  citizens 
of  that  territory. 

It  is  of  so  much  importance  to  the  people  of  Orleans  to  decide  on 
the  second  objection,  that  the  court  will  proceed  to  consider  that  like- 
wise. . 

Whether  the  citizens  of  the  territory  of  Orleans  are  to  be  consider- 
ed as  the  citizens  of  a  State,  within  the  meaning  of  the  constitution, 
is  a  question  of  some  difficulty,  which  would  be  decided,  should  one 
of  them  sue  in  any  of  the  circuit  courts  of  the  United  States.  The 
present  inquiry  is  limited  to  a  suit  brought  by  or  against  a  citizen  of 
the  territory,  in  the  district  court  of  Orleans. 

The  power  of  governing  and  of  legislating  for  a  territory  is  the 
inevitable  consequence  of  the  right  to  acquire  and  to  hold  territory. 
Could  this  position  be  contested,  the  constitution  of  the 
United  States  declares  'that  "  congress  shall  have  power  to  [  *  337  ] 
dispose  of  and  make  all  needful  rules  and  regulations  re- 
specting the  territory  or  other  property  belonging  to  the  United 
States."  Accordingly,  we  find  congress  possessing  and  exercising 
the  absolute  and  undisputed  power  of  governing  and  legislating  for 
the  territory  of  Orleans.  Congress  has  given  them  a  legislative,  an 
executive,  and  a  judiciary,  with  such  powers  as  it  has  been  their  will 
to  assign  to  those  departments  respectively. 

The  court  possesses  the  same  jurisdiction  which  was  possessed  by 
the  court  of  Kentucky.  In  the  court  of  Kentucky,  a  citizen  of  Ken- 
tucky may  sue  or  be  sued.  But  it  is  said  that  this  privilege  is  not 
imparted  to  a  citizen  of  Orleans,  because  he  is  not  a  citizen  of  a 

86* 
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State.  Bat  this  objection  is  founded  on  the  idea  that  the  constita* 
tion  restrains  congress  from  giving  the  court  of  the  territory  jurisdio« 
tion  over  a  case  brought  by  or  against  a  citizen  of  the  territory.  This 
idea  is  most  clearly  not  to  be  sustained,  and,  of  consequence,  that 
court  must  be  considered  as  having  such  jurisdiction  as  congress  in- 
tended to  give  it 

Let  us  inquire  what  would  be  the  jurisdiction  of  the  court,  on  this 
restricted  construction. 

It  would  have  no  jurisdiction  over  a  suit  brought  by  or  against  a 
citizen  of  the  territory,  although  an  alien,  or  a  citizen  of  another 
State  might  be  a  party. 

It  would  have  no  jurisdiction  over  a  suit  brought  by  a  citizen  of 
one  State,  against  a  citizen  of  another  State,  because  neither  party 
would  be  a  citizen  of  the  ^  State  "  in  which  the  court  sat  Of  what 
civil  causes,  then,  between  private  individuals,  would  it  have  jurisdic- 
tion ?  Only  of  suits  between  an  alien  and  a  citizen  of  another  State 
who  should  be  found  in  Orleans.  Can  this  be  presumed  to  have  been 
the  intention  of  the  legislature  in  giving  the  tenitory  a  court  possess- 
ing the  same  jurisdiction  and  power  with  that  of  Kentucky  ? 

The  principal  motive  for  giving  federal  courts  jurisdictioui 
[  *  338  ]  is  to  secure  aliens  and  citizens  of  other  *  States  firom  local 
prejudices.  Yet  all  who  could  be  affected  by  them  are,  by 
this  construction,  excluded  £rom  those  courts.  There  could  scarcely 
ever  be  a  civil  action  between  individuals  of  which  the  court  could 
take  cognizance ;  and  if  such  a  case  should  arise,  it  would  be  one  in 
which  no  prejudice  is  to  be  apprehended. 

It  is  the  unanimous  opinion  of  the  court  that,  by  a  fair  construction 
of  the  act,  the  citizens  of  the  territory  of  Orleans  may  sue  and  be 
sued  in  that  court  in  the  same  cases  in  which  a  citizen  of  Kentucky 
niay  sue  and  be  sued  in  the  court  of  Kentucky. 

Judgment  a^firmed^  unth  co^ts. 

19  H.  898. 


Thb  Mabtland  Insvbanob  Company  v.  Buden's  Administratob. 

6  C.  838. 

Wliat  i8  reasonable  time  for  abandomnent  is  a  qaef tion  for  the  Jurj  to  decide  under  the 

direction  of  a  court. 
The  operation  of  a  concealment,  on  the  pollcj,  depends  on  its  mateiiality  tis  the  risk ;  and 

this  materiality  is  a  sabject  for  the  consideration  of  a  jwy. 
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A  bQl  of  ladings  statiDg  the  property  to  belong  to  A  and  B,  is  not  ooncIwiTe  eTideooe,  and 
does  not  estop  A  firom  showing  the  property  to  belong  to  another. 

Error  to  the  ciicuit  oonrt  for  the  district  of  Maryland  in  an  action 
of  covenant  upon  a  policy  of  insurance  upon  the  cargo  of  the  brig 
Sally,  at  and  from  Surinam  to  New  York* 

There  was  no  warranty  as  to  the  character  of  the  property. 

Upon  the  trial  below,  the  plainti£b  in  error  took  three  bills  of  ex- 
ception ;  and  the  verdict  and  judgment  being  against  them,  they 
brought  their  writ  of  error. 

The  case  isfuUy  stated  by  the  chief  justice  in  delivering  the  opinion 
of  the  court 

The  cause  was  argued  by  Winder  and  iUoffw,  for  the  plaintif&  in 
ecror,  and  by  Harper^  for  the  defendant. 

March  17.  Marshall,  C.  J.,  delivered  the  opinion  of  the  court,  as 
follows : 

*  This  case  depends  on  the  correctness  of  the  cucuit  court  [  *  389  ] 
in  giving  some  opinions,  and  refusing  others,  to  whidi  ex- 
ceptions have  been  taken. 

It  appears  that,  on  the  22d  of  Octobar,  the  assured  received  notice 
of  the  capture  of  the  vessel  insured,  and  that,  on  the  25th,  he  wrote 
a  letter  abandoning  to  the  underwriters,  which  letter  was  received 
in  course  of  the  mail,  and  immediately  acted  upon.  Some  reasons 
were  assigned,  by  the  plaintiff  below,  for  not  having  abandoned  more 
immediately  after  receiving  notice  of  the  capture,  and  the  defendant 
below  moved  the  court  to  instruct  the  jury  that  the  assured  did  not 
elect  to  abandon  in  reasonable  time.  To  the  refusal  of  the  court  to 
give  this  instruction  the  first  exception  is  taken. 

It  has  been  repeatedly  declared  by  this  court  that  what  is  reasona- 
ble time  for  abandonment  is  a  question  compounded  of  fact  and  law, 
of  which  the  jury  must  judge  under  the  direction  of  a  court  It  does 
not  appear  tlmt  the  court  below  erred  in  revising,  in  tins  case,  to  give 
the  instraction  required* 

The  insured  was  a  subject  of  a  beUigerent  power,  but  had  resided 
four  years  in  the  United  States.  His  letter,  representing  the  risk,  was 
laid  before  the  jury,  and  a  good  deal  of  testimony  was  taken  to  prove 
that  a  belligerent  not  named  in  the  representation  was  interested  in 
the  cargo.  Some  counter  testimony  was  also  introduced  by  the  as- 
sured. Whereupon  the  counsel  for  the  underwriters  moved  tiie  court 
to  instruct  the  jury  that,  if  they  believed  the  facts  stated  by  him,  there 
was  such  a  concealment  as,  in  contemplation  of  law,  vitiated  the 
policy.  This  direction,  the  court  refused  to  give,  but  did  direct  the 
jury  that,  if  they  should  be  of  opinion  that  any  circumstances  were 
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stated  by  Bnden,  or  his  agent,  or  that  any  circumstances  were  sup- 
pressed by  either  of  them,  which,  in  the  opinion  of  the  jury,  would 
increase  the  risk,  then  the  plaintiff  cannot  recover. 

To  this  opinion  an  exception  was  taken. 

Itis  well  settled  that  the  operation  of  any  conceahnent  on 

[  *  340  ]  the  policy  depends  on  its  materiality  to  tiie  *risk,  and  this 

court  has  decided  that  this  materiality  is  a  subject  for  the 

consideration  of  a  jury.     Consequently,  the  court  below  did  right  in 

leaving  it  to  them. 

The  counsel  for  the  underwriters  then  gave  some  very  strong  evi- 
dence to  prove  that  the  property  insured  was  not  the  sole  property 
of  the  assured,  but  was  property  in  which  another  person  held  a  joint 
interest.  Some  counter  testimony  was  adduced ;  on  which  the  defend- 
ant below  moved  the  court  to  direct  the  jury  to  find  that  the  property 
was  not  the  sole  property  of  Buden,  but  the  joint  property  of  Ruden 
and  another. 

This  direction  also  the  court  refused  to  give,  and  did  direct  the 
jury  that  it  was  their  peculiar  province  to  determine  the  fact  whether 
Ruden  was  the  sole  owner  of  the  property,  or  not;  and  to  this  opinion 
an  exception  was  taken. 

It  is  contended  by  the  plaintiffs  in  error  that  the  testimony  offered 
by  them,  among  which  was  the  bill  of  lading  stating  the  property  to 
belong  to  Ruden  and  another,  was  such  as  absolutely  to  conclude 
him,  and  estop  him  from  denying  that  another  was  concerned  in  the 
cargo. 

The  court  is  not  of  tUs  opinion.  The  covering  of  property  does 
not  conclude  the  person  interested,  so  as  to  estop  him  from  proving 
the  truth  of  the  case.  There  is  the  less  reason  for  that  effect  being 
given  to  these  papers  in  this  case,  because  the  letter  to  the  under- 
writers indicated  that  the  cargo  might  be  shipped  in  the  name  of 
other  persons. 

If  the  insured  was  not  absolutely  estopped,  the  court  did  not  eir 
in  permitting  the  jury  to  weigh  his  testimony.  They  had  a  right  to 
weigh  it,  and  to  decide  to  whom  the  property  belonged.  If  their  ver- 
dict was  against  evidence,  the  only  remedy  was  a  new  trial  to  be 
granted  by  the  court  in  which  the  verdict  was  found. 

There  is  no  error,  and  the  judgment  is  to  be  affirmed,  with  costs, 

IF.  170;  8H.984. 


At  a  supreme  court  of  the  United  States,  begun  and  holden  at  the  capitoly  m  the 
cilj  of  Washington,  on  the  first  Monday,  being  the  4th  day  of  Febroaiy,  in  the  year 
of  our  Lord,  one  thousand  eight  hundred  and  eleyen. 

PBBSENT, 

Hon.  JOHN  MARSHALL,  Ghibf  Jubtiob. 

Hon.  BUSHROD  WASHINGTON,  and  7     , 

Hon.  BROCKHOLST  LIVINGSTON,       \    ^^^^  J^««<««- 

There  not  being  a  sufficient  number  of  justices  to  form  a  qaorum,  the  court  is  ad- 
journed tin  to-morrow  morning,  11  o'clock ;  and  there  not  appearing  a  sufficient  num- 
ber of  justices,  to  form  a  quorum,  fi>r  ten  days,  the  court  was  adjourned  by  the  above- 
named  justices,  de  die  in  diem,  for  ten  days,  when  the  court  was  adjourned  to  the  court 
in  coarse,  agreeably  to  the  act  of  congress,  in  such  case  made  and  provided. 
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HoH.  JOHN  MARSHALL,  Chibf  Jubtics. 

Hon.  BUSHROD  WASHINGTON, 

Hon.  WILLIAM  JOHNSON, 

Hon.  BROCKHOLST  LIVINGSTON, 

Hon.  THOMAS  TODD, 

Hon.  GABRIEL  DUVALL,  and 

Hon.  JOSEPH  STORY, 
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The  Ohief  Jiutioa  did  not  attend  until  Thnnday,  Febroary  18.    He  reo«iTed  an  Iqjiny  ^ 
fnaatllag  of  the  atage-ooaeh  on  hU  jown«7  firom  Biohmond. 


HtmsoN  and  Sisrra  t;.  Gusstisb. 

7  C.  1. 
This  conrt  will  not  rehear  a  cause  after  the  term  in  which  it  was  decided. 

On  fhe  fint  day  of  the  term,  Ha/rper  moved  tdr^  and  obtained  a 
ftde  to  show  cause  why  this  oase,  whioh  was  decided  at  Febroaxy 
tetmj  1810,  should  not  be  Y^eard.  The  motion  was  grounded  opoa 
"h  statement  of  facts,  which  was  filed. 

March  12ih.  When  this  rule  was  mentioned  again  by  Harper-,  ho 
was  infoimed 

By  the  ComiT,  that  the  case  could  not  be  xeheaid  after  the  term  in 
which  it  had  been  decided. 
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[  *  2  ]      *  FiTzsiMMONs  and  others  t;.  Ogden  and  others. 

7C.2. 
He  who  has  equal  equity,  may  acquire  the  legal  estate,  if  he  can,  so  as  to  protect  his  equi^ 

This  was  an  appeal  firom  a  decree  of  the  circuit  conrt  of  the  United 
States  for  the  district  of  New  York* 

The  material  facts  as  stated  in  the  opinion  of  the  court  are  as 
follows :  — 

For  the  purpose  of  securing  certain  of  his  creditors,  Robert  Morrisi 
on  the  14th  of  February,  1798,  conveyed  to  the  appellants,  as  trustees 
for  those  creditors,  a  certain  tract  of  land  lying  in  Ontario  county,  in 
the  State  of  New  York,  containing  600,000  acres,  described  by  cer- 
'^ain  bounds.  Previous  to  this,  he  had  made  conveyances  to  sundry 
persons  of  considerable  portions  of  this  tract,  and  amongst  others  to 
the  defendants,  S.  Ogden,  J.  B.  Church,  and  to  G.  Cottringer,  under 
whom  the  heirs  of  Sir  WiUiam  Pulteney  claims,  of  which  the  appel- 
lants had  full  notice.  He  had  also,  by  different  conveyances,  granted 
to  the  Holland  company  more  than  three  millions  of  acres  of  land, 
purchased,  (as  this  iaract  of  500,000  acres  had  been,)  from  the  State 
of  Massachusetts,  all  in  the  same  county  and  adjoining  the  land  in 
question. 

On  the  8th  of  June,  1797,  a  judgment,  at  the  suit  of  Talbot  and 
Allum  against  Kobert  Morris,  was  docketed  in  the  supreme  court  of 
the  State  of  New  York ;  which,  being  prior  in  date  to  Uie  conveyance 
made  to  the  appellants,  bound  all  the  land  which  passed  by  it  to  the 
appellants.  The  bill  states  that  Sobert  Morris,  being  confined  in  the 
jail  at  Philadelphia,  in  order  to  prevent  any  improper  use 
[  *  3  ]  *  firom  being  made  of  tJbie  above  judgment,  and  on  condition 
that  the  title  to  the  land  conveyed  to  the  trustees  should  in 
nowise  be  impaired  by  it,  procured  Gouverneur  Morris  to  advance 
the  money  for  such  judgment,  firom  motives  of  fiiendship — that  the 
said  judpnent  was  assigned  to  Adam  Hoops,  the  mutual  firiend  and 
agent  of  the  parties,  which  was  done  to  prevent  it  firom  being  used  inju- 
riously against  the  trustees  and  the  creditors  for  whom  they  acted,  and 
also  to  preserve  to  Kobert  Morris  the  right  of  redemption  in  1,500,000 
acres  which  he  had  conveyed  to  the  Holland  company,  in  the  nature  of 
a  mortgeige  as  he  supposed.  That  A.  Hoops  afterwards  assigned  the 
said  judgment  to  Gk>uvemeur  Morris,  and  on  the  16th  of  September, 
1799,  Robert  Morris  c<Mifirmed  the  said  trust  deed  (of  which  it  is 
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worthy  of  remark,  no  mention  had  been  made  in  the  previous  parts 
of  the  bill)  and  further  agreed  that  any  other  land  he  might  have  in 
that  county,  which  had  not  been  previously  conveyed,  should  be  ap- 
plied to  pay  that  judgment  in  the  first  place,  and  the  said  last  men- 
tioned lands  were  to  be  sold  upon  an  execution  and  to  be  purchased 
by  A.  Hoops  under  Talbot  and  Alium's  judgment  for  the  trustees,  to 
which  G.  Morris  assented,  the  trustees  agreeing  to  mortgage  the  land 
to  be  purchased,  to  repay  Q.  Morris  the  sum  advanced  for  the  pur- 
chase of  the  judgment. 

It  appears  by  the  evidence,  that,  previous  to  the  promise  thus  charged 
in  the  bill  to  have  been  made  by  6.  Morris,  to  B.  Morris,  the  judg- 
ment of  Talbot  and  AUum  had  been  conditionally  purchased  by  B. 
Morris,  jun.,  one  of  the  appellants,  avowedly  for  his  individual  use, 
from  Cotes,  Titford,  and  Brooks,  who  then  held  it  by  assignment 
That  when  this  purpose  was  effected,  it  was  agreed  that  the  assign- 
ment should  be  made  to  A.  Hoops,  though  in  reality  for  the  use  of 
R.  Morris,  jun.,  and  should  remain  in  the  hands  of  a  third  person  as 
an  escrow  to  take  effect  on  the  payment  of  the  note  given  by  the  said 
R.  Morris  jun.,  for  the  purchase  of  the  judgment,  and  that  the  same 
should  belong  to  Thomas  Cooper,  who  indorsed  the  said  note,  in  case 
he  should  be  compelled  to  discharge  the  same. 

R.  Morris,  about  the  time  when  this  note  would  become 
due,  *  found  hinlself  unable  to  take  it  up,  and,  on  *  this  ac-  [  *4  ] 
count,  6.  Morris  had  been  solicited  by  R.  Morris,  and  con- 
sented to  pay  the  money  and  to  retain  the  judgment  to  secure  the 
advance.  G.  Morris,  in  his  answer,  expressly  denies  that  any  com- 
munication was  made  to  him  by  R.  Morris  of  his  motives  for  asking 
his  assistance  in  procuring  an  assignment  of  the  judgment  —  or  that 
he  had  ever  heard  or  knew  of  the  claim  of  the  trustees  to  any  part  of 
this  500,000  acre  tract,  or  that  the  same  would,  in  any  manner,  be 
affected  by  the  judgment  of  Talbot  and  Allum,  until  some  time  after 
he  had  paid  for  the  judgment,  when  it  was  accidentally  communi- 
cated to  him  by  A.  Hoops,  who  held  the  assignment  of  the  same  for 
A.  Morris,  jun.,  as  before  mentioned.  Upon  receiving  this  informa- 
tion, G.  Morris,  with  the  assistance  of  his  counsel,  Thomas  Cooper, 
projected  a  plan  for  protecting  the  interests  of  the  trustees  from  being 
sacrificed  by  a  sale  under  the  execution  which  might  issue  on  that 
judgment.  Articles  of  agreement  were  accordingly  drawn  and  ex- 
ecuted by  G.  Morris  and  A.  Hoops  on  the  29th  of  August,  1799,  by 
which  it  was  stipulated  that  the  whole  of  the  lands  in  the  county  of 
Ontario,  purchased  by  R.  Morris  from  the  State  of  MassachusettSi 
amounting  to  upwards  of  four  millions  of  acres,  should  be  sold  under 
the  judgment,  and  should  be  purchased  by  A.  Hoops,  who  should 
VOL.  II.  37 
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convey  a  certain  part  thereof  to  6.  Morris,  and  should  also  mortgage 
that  part  of  the  said  land  which  d;hen  belonged  to  the  trustees,  to  the 
said  G.  Morris,  for  securing  the*  advance  made  by  him  on  the  pur* 
chase  of  the  said  judgment  Althou^  this  large  tract  of  country 
was,  by  this  arrangement,  to  be  sold  under  the  above  judgment,  yet 
that  judgment  being  posterior  to  the  conveyances  made  to  the  Holland 
company,  as  well  as  to  the  other  defendants  below,  they  were  conse* 
qnently  not  bound  by  the  judgment,  nor  could  the  title  of  the  grantees 
have  been  affected  by  a  sale  under  it.  The  object  of  this  agreement, 
however,  in  relation  to  those  lands,  was  to  secure  to  6.  Morris  a  sup- 
posed, but  totally  unfounded  cledm  which  R.  Morris  had  asserted  to 
an  equity  of  redemption  in  one  of  the  lai:ge  tracts  sold  by  him  to  the 
Holland  company,  and  also  an  imaginary  quantity  of  surplus  land 
presumed  by  R.  Morris  to  be  somewhere  within  the  bounds  of  this 
great  tract  of  country  which  was  to  be  sold,  which  surplus, 
[  *5  ]  as  it  afterwards  turned  out,  had  no  *real  existence.  As  to 
the  land  belonging  to  the  trustees,  which  it  is  admitted  was 
bound  by  this  judgment,  6.  Morris  was  contented  to  receive  a  mor<> 
gage  of  that  to  secure  his  advance  for  the  judgment 

A  draft  of  an  agreement  was  also  made  by  Thomas  Cooper,  by 
the  directions  of  6.  Morris,  and  delivered  to  A.  Hoops,  to  be  carried 
to  Philadelphia,  and  to  be  proposed  to  R.  Morfis,  and  the  trustees ; 
but  the  terms  of  that  agreement  do  not  appear  in  any  part  of  thia 
record,  although  it  is  fairly  to  be  presumed  that  it  did  not  vary  ma- 
terially from  the  above  agreement  between  G.  Morris  and  A.  Hoops. 
This  draft  was  not  altogether  approved  by  the  parties  in  Phila- 
delphia, and  another  agreement  was  accordingly  drawn  and  executed 
by  R.  Morris,  the  trustees,  and  A.  Hoops,  bearing  date  the  16th  of 
September,  1799,  which  did  not  materially  differ  from  the  agreement 
of  the  29th  of  August  preceding,  except  that,  by  the  latter,  the  sur- 
plus land,  if  there  should  be  anvi  was  to  be  mort^ired  to  the  trus- 
Le,  as  a  eecoriiy  for  reimb  Jsing  the  whole  or^ch  paxt  of  the 
aforesaid  judgment  as  the  trustees  might  be  obliged  to  pay  for  the 
discharge  of  the  mortgage  to  be  given  by  A.  Hoops,  for  securing  the 
advance  made  by  G.  Morris,  for  the  purchase  of  the  judgment 

This  agreement  was  afterwards  shown  to  G.  Morris,  who  express- 
ed some  displeasure  at  its  departure  from  the  plan  which  he  had 
himself  arranged ;  but  he  admits  in  his  answer  that  he  never  comr 
municated  his  disapprobation  either  to  R.  Morris  or  to  the  trustees. 

It  appears,  in  evidence,  that  there  was  a  stay  of  execution  on  the 
judgment  of  Talbot  and  AUum,  for  three  years  from  the  time  it  was 
entered,  which  of  course  would  not  have  expired  before  the  8th  of 
June,  1800.     This  stay  was  released  by  R.  Morris  at  some  period 
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subsequent  to  the  interview  which  took  place  at  the  jail  between  R. 
Moms  and  G.  Morris ;  but  the  particular  time  when  it  was  executed 
does  not  appear  from  the  record.  It  is  not,  however,  improbable  that 
it  was  not  long  subsequent  to  the  2d  of  May,  1799,  since  it  appears 
that,  on  that  day,  R.  Morris,  jun.,  in  a  letter  addressed  to  T. 
Cooper,  directing  him  to  assign  the  said  *  judgment  to  G.  [  *  6  ] 
Morris,  requested  him  also  to  forward  to  him  the  form  of  a 
releeise  to  be  executed  by  his  father. 

In  pursuance  of  the  arrangement  which  had  been  agreed  upon 
between  these  parties  as  above  mentioned,  all  the  lands  which  R. 
Monis  had  purchased  from  the  State  of  Massachusetts,  in  the  coun- 
ty of  Ontario,  were  advertised  to  be  fiold  under  the  said  judgment, 
on  the  6th  of  February,  1800.  Hoops,  as  it  had  been  agreed,  at- 
tended on  the  day  of  sale  and  bid  for  the  land ;  but  being  overbid, 
and  not  having  the  means  to  pay  for  the  same  in  case  it  should  be 
struck  off  to  him,  he  prevailed  upon  the  sheriff  to  adjourn  the  sale  to 
the  13th  of  May  following,  upon  his  engaging  to  pay  the  sheriff  his 
poundage,  which  undertaking  G.  Morris,  soon  afterwards,  on  appli- 
cation, famished  him  with  the  means  of  discharging. 

On  the  22d  of  April,  1800,  G.  Morris,  without  having  communicated 
to  R.  Morris,  or  to  the  trustees,  the  slightest  intimation  that  he  had 
come  to  such  a  determination,  assigned  over  the  said  judgment  to 
the  Holland  company  for  a  full  consideration  paid  therefor,  and 
without  notice,  as  they,  the  Holland  company,  expressly  allege  in 
their  answer,  of  the  claim  of  the  trustees.  Or  of  the  equity  stated  in 
their  bill. 

The  same  day,  articles  of  agreement  were  entered  into  between 
Thomas  L.  Ogden,  the  Holland  company,  and  G.  Morris ;  by  which 
it  was  stipulated  that  the  sale  of  all  the  lands  by  the  execution  on 
the  aforesaid  judgment,  should  take  place,  and  should  be  purchased 
by  the  said  Ogden,  in  trust,  to  convey  to  the  Holland  company,  the 
several  tracts  of  land  which  had  been  granted  to  them  by  R.  Morris, 
and  to  the  several  persons  to  whom  conveyances  had  been  made 
within  the  limits  of  the  500,000  acre  tract,  prior  to  the  deed  to  the 
trustees,  the  tracts  to  which  they  were  respectively  entitled,  or  such 
parts  thereof  as  three  persons,  Hamilton,  Cooper,  and  Ogden,  should 
direct ;  and  as  to  the  residue  of  the  said  500,000,  in  trust,  to  convey 
the  same  to  such  persons,  in  such  parcels,  and  upon  such  terms  as 
the  said  Hamilton  and  others  should  direct.  In  execution  of  this 
agreement,  Ogden  attended  the  sale  on  the  13th  of  May, 
*  and  purchased  the  whole  of  the  lands,  taken  in  execution  [  *  7  ] 
under  the  said  judgment,  for  the  sum  of  $5,200,  and  receiv- 
ed a  sheriff's  deed  for  the  same.     Hamilton,  Cooper,  and  Ogden«  in 
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virtue  of  the  powers  vested  in  them,  directed  conveyances  to  be 
made  by  Ogden  to  the  Holland  company,  according  to  the  bounds 
expressed  in  the  several  conveyances  to  them  by  R.  Morris,  except 
so  far  as  such  bounds  would  interfere  with  Watson,  Cragie,  and 
Greenleaf.  In  order  to  compensate  the  defendants,  Samuel  Ogden, 
Sir  William  Pulteney,  and  John  B.  Church,  for  the  land  taken  on 
the  westward  of  their  tracts,  by  fixing  the  true  meridian  line  of  the 
HoUand  company  to  the  east,  the  eastern  line  of  those  persons  is  made 
to  run  in  upon  the  lands  claimed  by  the  trustees,  so  far  as  to  give  the 
former  the  full  quantity  of  land  mentioned  in  their  respective  convey- 
ances. The  direction,  or  award,  as  it  is  called,  then  proceeds  to  allot 
to  the  trustees  58,570  acres,  (not  half  the  quantity  they  claimed,)  upon 
certain  conditions,  one  of  which  is  to  pay  to  the  said  trustee,  for  the 
use  of  the  Holland  company,  $5,623,  with  interest  firom  the  22d  of 
January,  1800.  This  sum,  together  with  others,  charged  upon  such 
of  the  grantees  as  were  benefited  by  this  arrangement,  were  intended 
to  reimburse  the  Holland  company  the  sums  they  had  advanced,  not 
only  for  the  purchase  of  Talbot  and  Allum's  judgment,  but  of  an- 
other, which,  being  posterior  to  the  conveyance  to  the  trustees,  created 
of  course  no  lien  upon  any  part  of  the  500,000  acre  tract. 

The  prayer  of  the  bill  is  for  a  conveyance,  by  Thomas  L.  Ogden, 
of  all  the  land  to  which  the  trustees  are  entitled  according  to  its  real 
boundaries,  upon  the  trustees  paying  such  proportion  of  the  money 
due  by  Talbot  and  Allum's  judgment  as  is  fairly  chargeable  dn  their 
land,  and  for  general  relief. 

[  •  17  ]       •  February  20.^     Washington,  J.,  after  stating  the  facts 

of  the  case,  delivered  the  opinion  of  the  court,  as  follows : 
[  •  18  ]  •  The  first  point  made  by  the  counsel  for  the  appellants  is, 
that  G.  Morris  ought  to  be  considered  as  a  trustee  of  Talbot 
and  Allum's  judgment  for  the  trustees.  On  this  point  it  is  contended 
that,  although  in  the  first  instance,  G.  Morris  might  have  had  no  other 
inducement  in  purchasing  that  judgment  than  to  perform  a  Mendly 
service  to  Bp.  Morris,  yet  he  afterwards  charged  himself  with  the  in- 
terests of  the  trustees  by  an  express  declaration  contained  in  the 
agreement  of  the  29th  oiF  August,  1799,  connected  with  the  subse- 
quent agreement  of  the  16th  of  September,  1799,  which,  notwith- 
standing his  disapprobation  of  some  parts  of  it,  he  adopted  by  his 
silence  and  subsequent  conduct.  The  trust  being  thus  established,  it  is 
then  contended  that  the  Holland  company,  the  purchasers  of  this 

judgment  firom  G.  Morris,  took  the  same,  clothed  with  all  the  eqnita- 

—  ■  -  -  

^  Absent,  Marshall,  C.  J.,  and  Livingston,  J. ;  the  other  five  present 
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ble  rights  of  the  tniatees,  which  were  attached  to  it  in  the  hands  of 
6.  Morris,  upon  the  ground  that  a  judgment  is  a  chose  in  action^  and 
the  assignment  passes  no  more  than  an  equitable  interest  to  the  debt 
of  which  it  is  the  evidence.  Having  arrived  at  this  point,  the  title 
of  the  trustees  is  placed  upon  the  well-known  principle  which  go- 
verns a  court  of  chancery,  that  between  merely  equitable  claimants, 
each  having  equal  equity  with  the  other,  he  who  hath  the  precedency 
in  time,  has  the  advantage  in  right. 

K  the  cause  rested  upon  this  state  of  the  case,  it  would  be  incum- 
bent on  the  court  to  examine  these  principles,  and  their  application 
to  the  respective  pretensions  of  the  trustees,  and  of  the  Holland 
company.  Whether  an  equity  arising  to  a  third  person  who  claims 
the  chose  in  action^  and  whose  title  depends  upon  a  secret  trust  and 
confidence  between  him  and  the  ostensible  assignee,  has  equal  equity 
\rith  the  person  who  afterwards  purchases  the  judgment  bond  fide^ 
and  without  notice  of  a  fact  not  disclosed  by  the  previous  assign- 
ments, is  a  question  which  the  court  deems  it  unnecessary  to  decide, 
because,  though  the  equity  of  the  trustees  and  the  Holland  company 
should  be  admitted  to  be  equal,  yet  the  latter  have  acquired  another 
title  to  the  subject  in  controversy  which  a  court  of  equity  will  never 
disturb.  They,  or  rather  their  trustee,  have  got  the  fruits  of  their 
execution,  and  have  obtained  the  legal  estate  in  the  land  on  which 
the  judgment  gave  them  only  a  Uen.  Having  at  least  equal  equity 
with  the  trustees,  it  was  perfectly  justifiable  in  them  to  obtain  a  su- 
periority by  buying  in  the  legal  estate. 

•  Aware  of  this  difficulty,  one  of  the  counsel  for  the  ap-  [  *  19  ] 
pellants  found  it  necessary  to  contend  that  the  sale  on  the 
13th  of  May  was  absolutely  void,  the  execution  having  been  taken  out 
before  it  could  lawfully  issue  in  consequence  of  the  stay  on  record 
which  prevented  its  emanation  prior  to  the  8th  of  June  following. 
This,  however,  is  arguing  against  the  fact ;  because  we  find  that  long 
prior  to  the  sale  and  assignment  of  the  judgment  to  the  Holland  com- 
pany, the  testatum  fi.  fa,  had  issued  by  the  consent  of  R.  Morris,  as 
well  as  of  the  trustees,  who,  on  the  6th  of  February,  1800,  had  endea- 
vored to  render  it  effectual  by  a  sale  attempted  on  that  day.  The 
release  of  the  stay  is  not  spread  on  the  record  so  that  the  terms  of  it, 
or  its  date,  might  be  examined.  But  since  the  execution  could  not 
legally  issue  without  a  regular  release  filed  in  the  court  where  the 
judgment  was  of  record,  and  since  the  form  of  such  a  release  was 
applied  for,  by  one  of  the  trustees,  so  early  as  the  2d  of  May,  1799,  it 
must  be  presumed,  against  the  trustees  and  in  favor  of  the  regularity 
of  the  proceedings,  that  the  release  was  in  due  form,  and  bore  date 
prior  at  least  to  the  emanation  of  the  execution. 

37* 
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But  it  is  contended  that  the  consideration  for  this  release  was  the 
trust  declared  by  G.  Morris  in  August,  1799,  or  acquiesced  in  by  him 
under  the  agreement  of  the  16th  September,  and  that  his  breach  of 
trust  in  selling  the  judgment  to  the  Holland  company  with  a  view 
to  the  intended  purchase  of  the  lands  in  dispute  by  them,  did  away 
the  effect  of  the  release  previously  executed  by  R.  Morris.  That  this 
was  a  legal  consequence  of  the  alleged  breach  of  trust  can  scarcely 
be  maintained.  The  release  being  once  regularly  executed  and  deli- 
vered, could  never  afterwards  be  avoided  at  law  by  a  failure  of  one 
of  the  parties  to  perform  an  act  in  consideration  of  which  the  release 
was  given.  It  could  extend  no  farther  than  to  charge  6.  Morris  with 
a  breach  of  contract  for  which  he  might  be  personally  liable  to  the 
party  aggrieved.  But  as  to  third  persons  claiming  fairly  under  him, 
without  notice  of  the  alleged  breach  of  trust,  the  legal  effect  of  the 
release  would  remain  unimpaired. 

It  is  very  obvious,  however,  that  the  whole  of  this  argument  is 
founded  on  an  assumption  of  facts  which  are  not  proved,  and  which 
cannot  and  ought  not  to  be  presumed.  It  does  not  appear 
[  •  20  ]  from  the  evidence  in  the  *  cause  that  the  trust  assumed  by 
6.  Morris  was  the  consideration  of  that  release,  and  yet  if 
the  trustees  would  avail  themselves  of  that  circumstance  to  invali- 
date the  sale,  and  to  deprive  the  Holland  company  of  the  shield  by 
which  they  have  protected  their  equitable  interest,  such  proof  should 
be  clearly  made  out.  On  the  contrary,  the  court  must  consider  the 
fact  as  established,  (since  it  is  asserted  on  oath  by  6.  Morris  in  answer 
to  a  charge  in  the  bUl,  that  the  object  of  G.  Morris  in  purchasing  the 
judgment  was  to  confer  a  personal  benefit  on  R.  Morris  only,)  that, 
in  consequence  of  this  undertaking,  made  with  the  knowledge  of  one 
of  the  trustees,  and  for  the  purpose  of  giving  effect  to  this  intention, 
the  release  was  made,  and  it  is  fairly  to  be  presumed  that  it  was  exe- 
cuted long  prior  to  the  arrangement  made  by  G.  Morris  and  the 
trustees  in  August  and  September,  1799,  because,  as  has  been  before 
observed,  the  form  of  a  release  was  applied  for  as  early  as  the  2d  of 
May  preceding.  If  the  date  of  the  release  was  contemporaneous 
with,  or  subsequent  to  the  agreements  of  August  and  September,  it 
was  in  the  power  of  the  trustees  fully  to  have  established  the  fact^ 
Being  essential  to  their  argument,  their  having  omitted  to  furnish  the 
proof,  affords  a  strong  presumption  against  them. 

It  is  contended  that  the  Holland  company  ought  to  be  considered 
in  the  light  of  purchasers  of  the  judgment  with  notice  of  the  trust, 
because,  knowing,  as  they  were  bound  to  do,  that  the  execution  could 
not  issue  before  the  8th  of  June,  1800,  they  were  necessarily  led  to 
inquire  into  the  right  which  they  assumed  of  taking  out  execution 
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at  a  prior  day,  and  in  making  this  inquiry  they  most  have  come  to  a^ 
knowledge  of  the  trust.  But  the  previous  issue  of  the  execution, 
fortified  by  the  circumstance  of  the  sale  under  it  attempted  in  Febru- 
ary, and  continued  by  adjournment  to  the  13th  of  May,  rendered  all 
inquiries  into  the  cause  of  the  release  unnecessary.  It  was  enou^ 
for  them  that  the  impediment  to  the  issuing  of  the  execution  was 
removed  at  the  time  they  purchased  the  judgment. 

The  cause  appears  to  the  court  to  be  so  clearly  in  favor  of  the  Hol- 
land company  and  those  claiming  under  them,  upon  the  point  which 
has  been  exanHned,  that  it  seems  almost  unnecessary  to  notice  those 
circumstances  which  detract  from  the  equitable  title  of  the 
trustees.  •But  it  is  obvious  that  the  injury  of  which  they  [  •21  ] 
complain  has  arisen  in  a  great  measure  from  the  want  of 
energy  in  themselves,  and  a  kind  of  helpless  dependence  upon  others, 
even  after  they  were  fully  apprized  of  the  steps  which  were  taking 
and  which  finally  led  to  the  loss  from  which  they  now  seek  to  extri- 
cate themselves.  Mr.  Fitzsimmons  was  informed  by  A.  Hoops,  prior 
to  the  22d  of  April,  1800,  that  the  agent  of  the  Holland  company 
had  gone  on  to  New  York,  and  the  intention  of  this  visit  was  most 
probably  communicated  to  him,  as  Mr.  Hoops,  at  the  same  time,  ad- 
vised him  to  have  an  understanding  with  G.  Morris.  If  he  received 
from  this  advice  nothing  frirther  than  a  hint  of  possible  mischief,  it 
was  sufficient  to  put  them  upon  inquiry  and  exertion. 

An  attempt  was  made,  though  not  much  pressed,  to  charge  G. 
Morris  with  a  breach  of  trust,  and  with  the  legal  consequences  thereof! 
That  his  declining  to  communicate  to  the  trustees  his  intended  sale 
of  Talbot  and  Allum's  judgment  to  the  Holland  company,  upon  terms 
which  might  seriously  affect  the  interest  of  the  former,  was  unkind, 
and  a  departure  from  the  fiiendly  conduct  he  had  manifested  towards 
them,  may  be  admitted.  But  since  it  must  be  taken  as  a  fact  in  the 
cause,  that  no  promise  of  any  kind  had  been  made  by  G.  Morris  in 
favor  of  the  trustees,  or  to  his  knowledge,  in  reference  to  their  inte- 
rests, prior  to  the  agreement  of  the  29th  of  August,  1779,  (and  even 
this  agreement,  or  the  draft  made  by  Cooper  and  forwarded  by  Hoops 
to  R.  Morris  and  the  trustees  for  their  signature,  is  not  alleged  in  the 
bill  with  any  degree  of  certainty  as  a  ground  on  which  the  trust  is 
founded,)  and  since  the  arrangement  proposed  by  G.  Morris  in  that 
agreement  and  draft  was  rejected  by  those  parties,  and  another  sub- 
stituted in  their  stead,  to  which  G.  Morris  was  no  party,  it  would  be 
going  too  far  for  a  court  of  equity,  in  such  a  case,  and,  in  favor  of 
persons  who  would  do  nothing  for  themselves,  to  make  G.  Morris  a 
trustee  by  implication  for  the  purpose  of  charging  him  with  a  breach 
of  trust.     It  is  true  that  G.  Morris  might  have  communicated  to  the 
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trustees  his  disapprobation  of  the  change  they  had  made  in  his  ar- 
rangement, and  his  refusal  to  abide  by  that  which  they  had  proposed 
as  a  substitute,  so  as  to  have  afforded  them  an  opportunity  to  retrace 
their  steps.  But  surely  he  was  not,  in  point  of  law,  as 
[  *  22  ]  much  bound  to  make  such  a  *  communication  as  the  trustees 
were  to  obtain  a  certain  knowledge  of  his  assent  to  the 
agreement  of  the  16th  September.  He  had  gratuitously  offered  to  do 
a  favor  to  the  trustees  upon  certain  conditions.  They  reject  the  offer 
as  made,  and  propose  other  conditions.  It  was  incumbent  on  them  to 
obtain  his  assent  to  the  new  proposal  if  they  meant  im  consider  him 
in  the  light  of  a  trustee. 

The  opinion  given  upon  these  points  renders  it  unnecessary  to  con* 
sider  the  question  of  boundaries. 

Decree  affirmed^  vnthout  prejudice. 

10  P.  177. 


Brig  James  Wells  t;.  The  United  States.  • 

7  C.  22. 

If  a  ressel  go  to  an  interdicted  port,  it  is  incnmbent  on  the  daimant  to  excose  the  prmi 
fade  breach  of  the  law,  by  proving  clearly  the  necessity  for  doing  so. 

Appeal  from  a  sentence  of  the  circuit  court  of  the  United  States 
for  the  district  of  Connecticut,  condemning  the  vessel  for  a  violation 
of  the  Embargo  Act  of  January  9, 1808,  (2  Stats,  at  Large,  453,  s.  3.) 
The  defence  was,  that  the  master  was  compelled  by  stress  of  weather 
to  put  away  to  St.  Bartholomew's,  in  the  West  Indies,  as  a  port  of 
necessity,  and  necessarily  landed  the  cargo  to  repair  the  vessel,  and 
could  not  obtedn  permission  to  relade  it. 

Harper  and  PUkinj  for  the  appellant. 

DaUaSj  for  the  United  States. 

[  *  25  ]      *  Washington,  J.,  delivered  the  opinion  of  the  court,  as 
follows : 
That  the  law  under  which  this  prosecution  is  founded  has  been 
primd  facie  violated,  is  admitted;  and  it  becomes  absolutely  neces* 
sary  for  the  defendant,  if  he  would  excuse  the  breach,  to  bring  him 
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self  within  the  exception  made  for  his  benefit,  not  by  doubtful  testi- 
mony, but  by  such  as  shall  leave  no  reasonable  doubt  of  the  sincerity 
of  his  exertions  to  proceed  to  some  port  la  the  United  States,  and  the 
danger  or  apparent  impossibiUty  of  doing  so. 

That  the  vessel,  shortly  after  leaving  New  York,  leaked  considera- 
bly, is  proved ;  but  it  is  also  proved  that  the  leak  was  in  her  upper 
works ;  that  she  could.be  fireed,  and,  by  great  exertions,  was  kept  free 
of  water. 

It  is  clearly  proved  that,  after  a  sail  of  six  days,  she  bore  away  for 
the  West  Indies,  and  the  danger  of  continuing  on  the  coast  is  indi- 
rectly stated,  though  nowhere  positively  affirmed. 

But  it  is  not  proved  by  a  single  witness  that  an  exertion  was  made 
to  gain  a  port  of  the  United  States,  or  that  the  attempt,  if  it  had 
been  made,  would,  in  the  opinion  of  one  person  on  board,  have  failed 
or  been  attended  with  danger.  Nor  are  the  state  of  the 
winds,  or  the  *  latitude  and  longitude  of  the  vessel  when  she  [  *  26  ] 
bore  away,  given  in  evidence  so  as  to  enable  the  court  to 
judge.  In  short,  had  the  original  destination  been  to  t|;ie  West  In- 
dies, and  this  known  to  the  crew,  it  would  be  difficult  to  fix  perjury 
upon  any  one  of  those  who  have  given  evidence  in  this  cause. 

In  such  a  case,  where  no  presumption  can,  or  ought  to  be  made  in 
favor  of  the  owner  of  the  vessel,  and  with  so  strong  a  temptation  as 
he  had  to  violate  the  law-* her  condemnation  is  inevitable. 

Sentence  affirmed^  with  costs. 


ALlrtlanb  Insurance  Company  v.  Le  Rot,  Batard  &  M'Evers. 

7  C.  26. 

[Absent— Marshall,  Gbief  Justice.] 

Liberty  to  *'  touch  at  C.  for  stock,  and  to  take  in  water,"  does  not  justify  taking  on  board 
jackasses  and  bullocks  as  cargo.  Delay  for  that  purpose  is  a  deviation,  and  it  is  not  ma 
terial  that  the  risk  was  not  increased. 

Error  to  the  circnit  court  of  the  United  States  for  the  district  of 
Maryland,  in  an  action  of  covenant  brought  by  Le  Boy  and  others, 
against  the  Maryland  Insurance  Company,  upon  a  policy  of  insur- 
ance upon  the  ship  John,  from  New  York  to  five  ports  on  the  coast 
of  ^  Africa,  between  Castle  D'Elmina  and  Cape  Lopez,  including 
those  ports,  and  at  and  from  them,  or  either  of  them,  back  to  New 
York,  with  liberties  as  per  order  for  insurance." 
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The  order  of  insurance  was  as  follows,  namely :  ^  At  what  rate 
will  you  insure  03,500  upon  freight  of  the  ship  John,  of  New  York, 
valued  at  that  sum,  at  and  from  New  York  to  Castle  IVElmina,  on 
the  gold  coast  of  Africa,  with  liberty  for  the  vessel  to  touch  at  the 
Cape  de  Verd  Islands  for  the  purchase  of  stock,  such  as  hogs,  goats, 

and  poultry,  and  taking  in  water  ? 
[  *  27  ]  *  <<  Also,  $9,000  on  the  American  ship  John,  valued  at  this 
sum ;  and  $11,800  on  cargo  by  said  ship,  consisting  of  wine, 
rum,  beef,  geneva,  dry  goods,  tobacco,  molasses,  &c.,  at  and  from  New 
York,  to  five  ports  on  the  coast  of  Africa,  between  Castle  D'Elmina  and 
Cape  Lopez,  including  those  ports,  with  liberty  of  touching  and 
trading  at  all,  or  any  of  said  ports,  backwards  and  forwards,  and  at 
and  from  her  last  port  on  the  coast,  to  New  York,  with  liberty  of 
touching  at  the  Cape  de  Verds  on  her  return  passage,  for  stock,  and 
take  in  water.  It  is  understood  that  the  captain  returning  to  one  or 
more  ports  that  he  had  touched  and  traded  at  before,  shall  not  be 
considered  a  deviation.  The  John  was  ready  and  expected  to  saU 
the  13th  inst  There  are  no  contraband  goods  on  board,  and  the 
ship  is  armed  with  eight  carriage  guns,  with  ammimition  in  propor- 
tion, and  is  an  excellent  vessel,  and  Captain  Lawrence,  who  com- 
mands her,  is  a  native  of  New  York,  well  acquainted  on  the  coast 
of  Africa,  and  has  been  at  most  of  the  places  it  is  intended  the  ves- 
sel is  to  stop  at,  and  is  a  careful  experienced  seaman." 

The  declaration  was  for  a  total  loss  by  the  perils  of  the  secu  The 
cause  was  tried  upon  the  issue  of  non  infregit  conventionemy  and  the 
verdict  and  judgment  were  for  the  plaintiff,  with  $5,476  damages. 

Upon  the  trial  of  this  issue  the  defendants  (the  plaintilBEs  in  error) 
took  twelve  bills  of  exceptions,  but  as  the  opinion  of  this  court  was 
given  upon  the  seventh  only,  it  is  deemed  unnecessary  to  state  the 
others. 

1.  The  first  bill  of  exceptions  stated  not  only  the  facts  which  the 
plaintiff  and  defendants  offered  to  prove,  but  detailed  at  great  length 
the  testimony  and  circumstances  tending  to  prove  those  facts,  or  from 
which  they  might  be  inferred.  Among  other  facts,  it  stated  that  the 
ship,  in  the  prosecution  of  her  voyage,  arrived  at  the  Island  of  Fogo, 
one  of  the  Cape  de  Verd  Islands,  on  the  7th  of  May,  1805,  where 
the  captain  received  on  board  four  bullocks,  and  four  jackasses,  be- 
sides water  and  other  provisions,  and  unstowed  the  dry 
[  *  28  ]  goods  and  broke  open  two  *  bales,  and  took  out  forty  pieces 
of  each  for  trade*  That  the  ship  remained  there  until  the 
24th  of  May.  That  the  time  generally  employed  by  a  vessel  ia 
taking  in  stock  and  water  at  the  Cape  de  Verd  Islands,  is  from  two 
to  three  days,  unless  the  weather  should  be  very  unfavorable ;  that  the 
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weather  was  good,  and  that  the  bullocks  and  jackasses  incumbered 
the  deck  much  more  than  small  stock  would  have  done. 

7.  The  seventh  bill  of  exceptions  stated  that  the  defendants  gave 
in  evidence  all  the  facts  detailed  in  the  preceding  bills  of  exceptions, 
and  thereupon  prayed  the  court  to  direct  the  jury,  that  if  they  believe 
the  same,  then  the  taking  the  said  jackasses  on  board  the  said  ship 
John,  while  she  lay  at  the  Island  of  Fogo,  was  not  within  the  privi- 
lege allowed  to  the  plaintiffs  in  this  cause  to  touch  at  the  Cape  de 
Verd  Islands,  in  the  performance  of  the  voyage  insured,  for  the  pur- 
chase of  stock,  and  to  take  in  water,  and  therefore  vitiates  the  policy, 
which  direction  the  court  refused  to  give;  but  the  court  was  of 
opinion,  and  accordingly  directed  the  jury,  that  the  taking  in  the 
four  jackasses  at  the  Isle  of  Fogo,  as  aforesaid,  did  not  avoid  the 
policy,  unless  the  risk  was  thereby  increased;  whereupon  the  counsel 
for  the  defendants  excepted. 

*  Johnson,  J.,  delivered  the  opinion  of  the  court,  as  fol-  [  *  30  ] 
lows: 

In  deciding  on  this  cause,  the  court  will  confine  itself  to  the  case 
made  out  on  the  7th  exception.  Its  decision  on  the  point  presented 
by  that  exception  disposes  of  the  case  finally. 

The  opinion  prayed  for  was,  that,  by  taking  in,  at  Fogo,  an  addi- 
tional cargo,  not  sanctioned  by  the  contract  of  insurance,  the  insurers 
were  discharged  from  their  liability  under  the  policy.  The  charge, 
delivered  by  the  court,  was,  that  the  subsequent  liability  of  the  un- 
derwriters must  depend  upon  the  question,  whether  any  increase  of 
risk  resulted  firom  the  shipping  of  that  additional  cargo. 

In  this  charge,  this  court  are  of  opinion  that  the  court  below 
enred. 

The  discharge  of  the  underwriters  fi-om  their  liability  in  such  cases, 
depends,  not  upon  any  supposed  mcrease  of  risk,  but  wholly  on  the 
departure  of  the  insured  firom  the  contract  of  insurance.  The  con- 
sequences of  such  violation  of  the  contract  are  immaterial  to  its 
legal  effect,  as  it  is,  per  se^  a  discharge  of  the  underwriters,  and  the 
law  attaches  no  importance  to  the  degree  in  cases  of  voluntary  devia- 
tion ;  necessity  alone  can  sanction  a  deviation  in  any  case ;  and  that 
deviation  must  be  strictly  commensurate  with  the  vis  major  pro- 
ducing it.  The  case  of  Rayne  and  BeU^  has  been  cited  as  support- 
ing  a  conlxa^  doclrine. 

Without  being  understood  to  acquiesce  in  the  correctness  of  that 


^  9  East,  195. 
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decision,  it  may  be  remarked  that  the  question  was  not,  in  that  casci 
whether  the  lading,  taken  in  at  Gibraltar,  was  within  the  terms  of 
the  policy,  as  in  the  present ;  but  what  acts  were  lawful  to  be  done 
during  the  delay,  occasioned  by  a  justifiable  cause  of  deviation.  On 
the  contrary,  the  case  of  Sheriff  and  Potts,'  was  a  case  of  voluntary 
departure  from  the  stipulations  of  the  policy,  and  the  de- 
[  *  31  ]  cision  supports  the  opinion  we  now  give,  *  It  may  also  be 
•  remarked  that,  in  the  case  of  Rayne  and  Bell,  the  notice 
which  Lord  Ellenborough  takes  of  the  case  of  Sheriff  and  Potts,  vir- 
tually admits  the  doctrine  upon  which  this  court  founds  its  decision. 

The  terms  of  this  policy,  so  far  as  connected  with  this  decision, 
are,  '^  with  liberty  of  touching  at  the  Cape  de  Verd  Islands,  on  her 
outward  passage,  for  stock,  and  to  take  in  water."  Touching,  in  its 
nautical  sense,  is  known  to  be  the  most  restrictive  word  that  can  be 
adopted  in  such  a  case.  Construing  the  license  according  to  the  sub- 
ject-matter, and  in  its  necessary  connection  with  the  offer  on  the 
freight,  it  could  mean  no  more  than  permission  to  provision  the  ves- 
sel with  live  stock,  such  as  is  usual  on  a  voyage,  and  may  be  procured 
at  the  Cape  de  Verds. 

It  might,  indeed,  admit  of  a  doubt  whether  any  of  the  larger  ani- 
mals used  for  food,  were  included  within  the  policy.  The  words  of 
the  first  offer  certainly  were  intended  to  confine  the  permission  to  the 
smaller  animals.  Stock  is  a  term  of  the  most  general  import ;  in  its 
present  extended  application,  it  would  include  a  great  variety  of 
subjects  that  never  could  have  entered  into  contemplation  of  the 
parties. 

In  what  sense  was  the  term  used  ? — is  the  question  to  be  decided : 
not  what  uses  it  might  have  been  applied  to  in  other  contracts,  or 
between  other  parties.  The  general  want  of  precision  in  the  lan- 
guage of  maritime  contracts,  is  an  endless  source  of  litigation  among 
mercantile  men.  Courts  of  justice  are  therefore  obliged  to  resort  to 
such  reasons  as  the  nature,  object,  and  terms  of  the  contract  present, 
to  determine  the  precise  extent  of  the  obligation  of  the  parties. 

We  feel  no  inclination  to  add  to  the  number  of  causes  which 

vitiate  a  policy ;  but  the  amount  of  the  premium  depends  upon  such 

a  variety  of  considerations,  (as  often  suggested  by  caprice  as  by 

judgment,)  that  the  contract,  whatever  it  .is,  must  be  substantially 

adhered  to. 

Judgment  reversed. 

3  W.  169. 


<  5  Esp.  N.  P.  C.  96. 
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•  Thb  United  States  v.  Hudson  and  Goodwin.      I  *  32  ] 

7  C.  32. 

The  courts  of  the  United  States  have  no  common  law  jurisdiction  in  cases  of  libel  against 
the  government  of  the  United  States.  But  thej  have  the  power  to  fine  for  contempts, 
to  imprison  for  contumacy,  and  to  enforce  the  observance  of  their  orders. 

This  was  a  case  certified  from  the  circuit  court  of  the  United 
States  for  the  district  of  Connecticut,  in  wtiich,  upon  argument  of  a 
general  demurrer  to  an  indictment  for  a  libel  on  the  President  and 
Congress  of  the  United  States,  contained  in  the  Connecticut  Cou- 
rant,  of  the  7th  of  May,  1806,  charging  them  with  having  in  secret 
voted  $2,000,000  as  a  present  to  Bonaparte,  for  leave  to  make  a 
treaty  with  Spain,  the  judges  of  that  court  were  divided  in  opinion 
upon  the  question,  whether  the  circuit  court  of  the  United  States 
had  a  common  law  jurisdiction  in  cases  of  libel. 

Pincknepy  attorney-general,  in  behalf  of  the  United  States,  and 
Dcma^  for  the  defendants,  declined  arguing  the  case. 

The  Court,  having  taken  time  to  consider,  the  following  opinion 
was  delivered  (on  the  last  day  of  the  term^  all  the  judges  being  pres- 
ent) by  Johnson,  J. 

The  only  question  which  this  case  presents  is,  whether  the  circuit 
courts  of  the  United  States  can  exercise  a  common  law  jurisdiction 
in  criminal  cases.  We  state  it  thus  broadly,  because  a  decision  on 
a  case  of  libel  will  apply  to  every  case  io  which  jurisdiction  is  not 
vested  in  those  courts  by  statute. 

Although  this  question  is  brought  up  now  for  the  first  time  to  be 
decided  by  this  court,  we  consider  it  as  having  been  long  since  set- 
tied  in  public  opinion.  In  no  other  case  for  many  years  has  this 
jurisdiction  been  asserted;  and  the  general  acquiescence  of  legal 
men  shows  the  prevalence  of  opinion  in  favor  of  the  negative  of  the 
proposition. 

•  The  course  of  reasoning  which  leads  to  this  conclusion  [  *  33  ] 
is  simple,  obvious,  and  admits  of  but  littie  illustration.  The 
powers  of  the  general  government  are  made  up  of  concessions  from 
the  several  States — whatever  is  not  expressly  given  to  the  former, 
the  latter  expressly  reserve.  The  judicial  power  of  the  United  States 
is  a  constituent*  part  of  those  concessions  —  that  power  is  to  be 
exercised  by  courts  organized  for  the  purpose,  and  brought  into  ex- 
voL.  II.  38 
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istence  by  an  effort  of  the  legislative  power  of  the  Union.  Of  all 
the  conrts  which  the  United  States  may,  under  their  general  powers, 
constitute,  one  only,  the  supreme  court,  possesses  jurisdiction  derived 
immediately  from  the  constitution,  and  of  which  the  legislative 
power  cannot  deprive  it.  All  oth6r  courts  created  by  the  general 
government  possess  no  jurisdiction  but  what  is  given  them  by 
the  power  that  creates  them,  and  can  be  vested  with  none  but  what 
the  power  ceded  to  the  general  government  will  authorize  them  to 
confer. 

It  is  not  necessary  to  inquire  whether  the  general  government,  in 
any  and  what  extent,  possesses  the  power  of  conferring  on  its  courts 
a  jurisdiction  in  cases  similar  to  the  present;  it  is  enough  that  such 
jurisdiction  has  not  been  conferred  by  any  legislative  act,  if  it  does 
not  result  to  those  courts  as  a  consequence  of  their  creation. 

And  such  is  the  opinion  of  the  majority  of  this  court.  For,  the 
power  which  congress  possesses  to  create  courts  of  inferior  jurisdic- 
tion, necessarily  implies  the  power  to  limit  the  jurisdiction  of  those 
courts  to  particular  objects ;  and  when  a  court  is  created,  and  its 
operations  confined  to  certain  specific  objects,  with  what  propriety 
can  it  assume  to  itself  a  jurisdiction  —  much  more  extended  —  in  its 
nature  very  indefinite  —  applicable  to  a  great  variety  of  subjects — 
varying  in  every  State  in  the  Union  —  and  with  regard  to  which 
there  exists  no  definite  criterion  of  distribution  between  the  district 
and  circuit  courts  of  the  same  district  ? 

The  only  ground  on  which  it  has  ever  been  contended  that  this 
jurisdiction  could  be  maintained  is,  that,  upon  the  formation  of  any 
political  body,  an  implied  power  to  preserve  its  own  existence  and 
promote  the  end  and  object  of  its  creation,  necessarily  results 
[  •  34  ]  to  it  But  •without  examining  how  far  this  consideration 
is  applicable  to  the  peculiar  character  of  our  constitution, 
it  may  be  remarked  that  it  is  a  principle  by  no  means  peculiar  to  the 
common  law.  It  is  coeval,  probably,  with  the  first  formation  of  a 
limited  government;  belongs  to  a  system  of  universal  law,  and  may 
as  well  support  the  assumption  of  many  other  powers  as  those  more 
peculiarly  acknowledged  by  the  common  law  of  England. 

But  if  admitted  as  applicable  to  the  state  of  things  in  this  country, 
the  consequence  would  not  result  from  it  which  is  here  contended 
for.  If  it  may  communicate  certain  implied  powers  to  the  general 
government,  it  would  not  follow  that  the  courts  of  that  government 
are  vested  with  jurisdiction  over  any  particular  act  done  by  an  indi- 
vidual in  supposed  violation  of  the  peace  and  dignity  of  the  sove- 
reign power.  The  legislative  authority  of  the  Union  must  first  make 
an  act  a  crime,  affix  a  punishment  to  it,  and  declare  the  court  tiiat 
shall  have  jurisdiction  of  the  o£fence. 
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Certain  implied  powers  must  necessarily  result  to  our  courts  of 
justice  from  the  nature  of  their  institution.  But  jurisdiction  of 
crimes  against  the  State  is  not  among  those  powers.  To  fine  for 
contempt — imprison  for  contumacy — enforce  the  observance  of 
order,  &c.,  are  powers  which  cannot  be  dispensed  with  in  a  court^ 
because  they  are  necessary  to  the  exercise  of  all  others ;  and  so  far 
our  courts  no  doubt  possess  powers  not  immediately  derived  from 
statute ;  but  all  exercise  of  criminal  jurisdiction  in  common  law  cases 
we  are  of  opinion  is  not  within  their  impUed  powers. 

1  W.  416;  6  P.  190;  6  Wal.  484. 


Albxander  Shirras,  John   Black,  William  Millioan,  William 
Blaoklock,  and  Joseph   Verrees  v.  John  Caig  and  Robert 

MiTGHBL. 

7  C.  84. 

The  purchaser  of  an  equitable  interest  takes  subject  to  every  existing  equity. 

The  law  of  Geoi^a  only  requiring  a  deed  to  be  recorded  within  twelve  months  fiom  its 
date,  subsequent  purchasers  can  not  complain  if  the  deed  be  recorded  within  that  time. 

A  deed  purporting  to  secure  the  repayment  of  £30,000,  may  stand  as  security  for  the  re- 
payment of  part  of  that  sum  and  the  indemnity  of  the  mortgagee  from  liabilities,  if  there 
be  no  fraudulent  intent. 

Appeal  from  the  circuit  court  of  the  United  States  for  the  district 
of  Greorgia,  by  Shirras  and  others^  original  complainants, 
*  against  Caig  and  Mitchel,  original  defendants,  in  a  suit  in  [  *  35  ] 
equity  to  foreclose  a  mortgage  of  a  lot,  houses,  and  wharf 
in  Savannah,  called  Oairdner's  wharf,  which  were  in  the  possession 
of  the  defendants.  The  material  facts  appear  in  the  opinion  of  the 
court 

C.  Lee  and  P.  B.  Key^  for  the  complainants. 

HarpeTy  for  the  defendants. 

*  Marshall,  C.  J.,  delivered  the  opinion  of  the  court,  as  [  *  46  ] 
follows : 

This  is  an  appeal  from  a  decree  rendered  by  the  circuit  court  for 
the  district  of  Oeorgicu 

Shiiras  and  others,  the  appellants,  brought  their  bill  to  foredoae 
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the  equity  of  redemption  on  two  lots  lying  in  the  town  of  Savannahy 
alleged  to  have  been  mortgaged  to  them  by  Edwin  Gairdner.  The 
deed  of  mortgage  is  dated  the  first  of  December,  1801,  and  purports 
to  be  a  conveyance  from  Edwin  Grairdner  and  John  Caig,  by  Edwin 
Grairdner  his  attorney  in  fact.  Edwin  Grairdner  not  appearing  to 
have  possessed  any  power  to  act  for  John  Caig,  the  conveyance,  as 
to  him,  is  void,  and  could  only  pass  that  interest  which  was  possessed 
by  Grairdner  himself.  The  court  will  proceed  to  inquire  what  that 
interest  was. 

It  appears  that,  on  the  17th  May,  1796,  the  premises  were  conveyed 
to  James  Gairdner,  Edwin  Gairdner,  and  Robert  Mitchel,  merchants 
and  copartners  of  the  city  of  Savannah. 

In  1799,  this  partnership  was  dissolved ;  €md,  in  Decem- 
[  •  47  ]  ber  in  the  same  year,  James  Grairdner  made  an  entry  •on 
the  books  of  the  company  charging  this  property  to  Edwin 
Grairdner  &  Co.,  of  Charleston,  at  the  price  of  20,000  dollars.  This 
firm  consisted  of  Edwin  Gairdner  alone.  James  Gairdner  also  exe- 
cuted a  power  of  attorney  authorizing  Edwin  Gairdner  to  sell  and 
convey  his  interest  in  this  and  other  real  property. 

In  March,  1801,  a  partnership  was  formed  between  Edwin  Graird- 
ner and  John  Caig  to  carry  on  trade  in  Savannah,  under  the  firm  of 
Edwin  Gairdner  &  Co.;  and  in  the  same  month,  Robert  Mitchel 
conveyed  his  one  third  of  the  lots  in  question  to  Edwin  Gairdner 
and  John  Caig. 

About  the  same  time  it  was  agreed  between  the  house  at  Charles- 
ton and  that  in  Savannah  to  transfer  the  Savannah  property  to  the 
firm  trading  at  that  place ;  and  entries  to  that  efiect  were  made  in 
the  books  of  both  companies ;  and  possession  was  delivered  to  Edwin 
Ghdrdner  &  Co.,  of  Savannah. 

Such  was  the  state  of  title  in  December,  1801,  when  the  deed  of 
mortgage  bears  date. 

The  plaintiffs  claim  the  whole  property,  or  if  not  the  whole,  five 
sixths ;  because  they  suppose  Edwin  Gairdner  to  have  been  equitably 
entitled  to  his  own  third,  to  that  of  James  Gairdner,  and  to  half  of 
the  third  of  Robert  MitcheL  But  for  this  claim  the  court  is  of  opi- 
nion that  there  can  be  no  just  pretension,  because  he  did  not  affect 
to  convey  by  virtue  of  the  power  from  James  Grairdner  —  he  did  not 
affect  to  pass  the  interest  of  James  Gairdner,  but  to  pass  the  estate 
of  John  Caig  and  himself.  Consequently  the  power  of  attorney 
may  be  put  out  of  the  case,  and  the  conveyance  could  only  operate 
on  his  own  legal  or  equitable  interest. 

In  law,  he  was  seized  under  the  original  deed,  and  the  deed  from 
Robert  Mitchel,  of  one  undivided  moiety  of  the  property. 
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Under  the  various  agreements  and  entries  on  the  books  of  the 
firms  at  Charleston  and  Savannah  which  have  been  stated,  his  equi* 
table  interest  was  precisely  equal  to  his  legal  interest.  In 
law  and  equity  he  held  one  •moiety  of  the  premises  in  [  *  48  ] 
question.  The  other  moiety  was  in  John  Caig.  To  one 
sixth  Caig  was  legally  entitled  by  the  conveyance  from  Robert 
Mitchel,  and  to  two  sixths  he  was  equitably  entitled  by  the  agree- 
ment with  Edwin  Oairdner  and  the  consequent  entries  on  the  books. 

Of  the  equitable  interest  of  John  Caig  the  mortgagees  were  bound 
to  take  notice,  because  the  purchaser  of  an  equitable  interest,  pur- 
chases at  his  peril,  and  acquires  the  property  burdened  with  every 
prior  equity  charged  upon  it,  because  the  deed  itself  gives  notice  of 
Caig's  title,  and  because  Caig  was  in  possession  of  the  property. 

The  mortgage  deed  of  December,  1801,  could  not,  then,  in  law  or 
equity,  pass  more  than  one  moiety  of  the  property  it  mentions. 

A  question  arises  on  the  face  of  the  deed  respecting  the  extent  of 
the  property  comprehended  in  it.  The  plaintiffs  contend  that  both 
lots  are  within  the  description ;  the  defendants  that  only  the  wharf 
lot  is  conveyed. 

The  property  conveyed  is  thus  described  —  "All  that  lot  of  land, 
houses,  and  wharfs  in  the  city  of  Savannah  as  is  particularly  de- 
scribed by  the  annexed  plat,  and  is  generally  known  by  the  name  of 
Grairdner's  whart" 

The  plat  was  not  annexed,  nor  was  it  recorded  with  the  deed.  It 
is,  however,  filed  as  an  exhibijk  in  the  cause,  and  appears  to  be  a 
plat  of  part  of  the  town  of  Savannah,  including  the  lot  on  which 
Gairdner's  wharf  was,  and  also  one  other  lot  belonging  to  the  same 
persons,  which  was  designateci  as  No.  6,  and  which  does  not  adjoin 
the  property  on  which  the  wharves  are  erected. 

The  words  descriptive  of  the  property  intended  to  be  conveyed  do 
not  appear  to  the  court  to  be  applicable  to  more  than  the  wharf  lot. 
The  word  "  lot "  is  in  the  singular  number ;  the  term  "  houses "  is 
satisfied  by  the  fact  that  there  are  houses  on  the  wharf  lot ;  and  there 
is  no  evidence  in  the  cause,  nor  any  reason  to  believe  that  lot  No.  6 
was  "  generally  known  by  the  name  of  Gairdner's  wharf."  The 
court,  therefore,  cannot  consider  that  lot  as  comprehended  within  the 
conveyance. 

•  The  mortgaged  property  is  in  possession  of  the  defend-  [  *  49  ] 
ants,  Caig  ail d  Mitchel,  who  derive  their  title  thereto  in  the 
following  manner  -: 

On  the  7th  of  January,  1802,  a  new  partnership  was  formed  be- 
tween Oairdner,  Caig,  and  Mitchel,  and,  by  the  articles  of  copartnery, 
which  are  under  seal,  the  Savannah  property  is  declared  to  be  stock 

38» 
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in  trade,  and  an  entry  was  made  on  the  books  of  the  old  firm  trans- 
feriing  this  property  to  the  new  concern.  On  the  12th  of  the  same 
month,  the  copartnership  of  G^airdner  and  Caig  was  dissolved. 

On  the  27th  of  July,  1802,  by  deeds  properly  executed,  one  third 
of  the  property  became  vested  in  John  Caig,  and  one  other  third  in 
Robert  Mitchel. 

On  the  3d  of  November,  1802,  Edwin  Gairdner  became  a  bank- 
rupt ;  and  this  biU  is  brought  by  his  mortgagees  and  assignees. 

The  claim  to  foreclose  is  resisted  by  Caig  and  Mitchel,  because, 
they  say, 

1st.  The  mortgage  was  not  executed  at  the  time  it  bears  date,  but 
long  afterwards,  and  on  the  eve  of  bankruptcy. 

2d.  That  the  transaction  is  not  bond  fide^  there  being  no  real  debt, 
nor  any  money  actually  advanced  by  the  mortgagees. 

8d.  That  the  mortgage  was  kept  secret,  instead  of  being  committed 
to  record. 

4th.  That  the  whole  transaction  \&  totally  variant  &om  that  stated 
in  the  deed. 

They  therefore  claim  the  property  for  the  creditors  of  Gairdner, 
Caig,  and  Mitchel. 

1st.  From  the  testimony  in  the  cause  it  appears  that  the  deed,  if 
not  executed  on  the  day,  was  executed  about  the  day  of  its  date ; 
and  that  Gairdner,  at  the  time,  was  believed  to  be  solvent 
[  *  50  ]  *2d.  It  appears,  also,  that  the  mortgage  was  executed,  in 
part,  to  secure  the  payment  of  money  actually  due  at  the 
time,  and,  in  part,  to  secure  sums  to  be  advanced,  and  to  indemnify 
some  of  the  mortgagees  for  liabilities  to  be  incurred. 

3d.  The  mortgage  is  dated  the  1st  of  December,  1801,  and  was 
recorded  in  September,  1802. 

By  the  laws  of  Georgia,  a  deed  is  valid  if  recorded  within  twelve 
months ;  but  any  deed  recorded  within  ten  days  after  its  execution 
takes  preference  of  deeds  not  recorded  within  that  time,  or  previously 
on  the  record. 

It  appears  to  the  court,  that  neither  negligence,  nor  that  firaud 
which  is  inferred  &om  the  mere  fact  of  omitting  to  place  a  deed  on 
record,  can,  with  propriety,  be  imputed  to  the  person  who  has  used 
all  the  despatch  which  the  law  requires.  If  subsequent  purchasers 
without  notice,  sustain  an  injury  within  the  time  aUowed  for  recording 
a  deed,  the  injury  is  to  be  ascribed  to  the  law,  not  to  the  individual 
who  has  compUed  with  its  requisition. 

In  this  case,  the  subsequent  purchasers  might  have  proceeded  to 
record  their  deeds  within  ten  days,  and  have  thereby  obtained  the 
prefeience  they  daim,  but  they  have  failed  to  do  so.   They  are  them- 
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selves  chargeable  with  the  very  negligence  which  they  ascribe  to  their 
adversaries ;  and,  were  they  to  be  preferred,  the  court  wotdd  invert 
the  well-established  rule  of  law,  and  postpone,  under  similar  circum- 
stances, a  prior  to  a  subsequent  deed. 

4th.  It  is  true  that  the  real  transaction  'loes  not  appear  on  the  face 
of  the  mortgage.  The  deed  purports  to  i^cure  a  debt  of  30,0002. 
sterling,  duetto  all  the  mortgagees.  It  was  really  intended  to  secure 
different  sums,  due  at  the  time  firom  particular  mortgagees,  advances 
afterwards  to  be  made,  and  liabilities  to  be  incurred  to  an  uncertain 
amount. 

It  is  not  to  be  denied  that  a  deed,  which  misrepresents  the  trans- 
action it  recites,  and  the  consideration  on  which  it  is  ex- 
ecuted, is  liable  to  suspicion.     It  must  sustain  a  ^rigorous  [  *  51  ] 
examination.    It  is,  certainly,  always  advisable  fairly  and 
plainly  to  state  the  truth. 

But  if,  upon  investigation,  the  real  transaction  shall  appear  to  be 
fair,  though  somewhat  variant  firom  that  which  is  described,  it  would 
seem  to  be  unjust  and  unprecedented  to  deprive  the  person  clsdming 
under  the  deed,  of  his  real  equitable  rights,  unless  it  be  in  favor  of  a 
person  who  has  been,  in  fact,  injured  and  deceived  by  the  misrepre- 
sentation. 

That  cannot  have  happened  in  the  present  case. 

There  is  the  less  reason  for  imputing  blame  to  the  mortgagees,  in 
this  case,  because  the  deed  was  prepared  by  the  mortgagor  himself, 
and  executed  without  being  inspected  by  them,  so  far  as  appears  in 
the  case. 

It  is,  then,  the  opinion  of  the  court  that  the  plaintifFs,  Shirras  and 
others,  have  a  just  title,  under  their  mortgage  deed,  to  subject  one 
moiely  of  the  lot,  or  parcel  of  ground,  commonly  known  by  the  name 
of  Grairdner's  Wharf,  to  the  payment  of  the  debts  still  remaining 
due  to  them,  which  were  either  due  at  the  date  of  the  mortgage,  or 
were  afterwards  contracted  upon  its  faith,  either  by  advances  actually 
made  or  incurred  prior  to  the  receipt  of  actual  notice  of  the  subse- 
quent title  of  the  defendants,  Caig  and  Mitchel ;  and  that  the  de- 
cree of  the  circuit  court  of  Georgia,  so  far  as  it  is  inconsistent  with 
this  opinion,  ought  to  be  reversed. 

6  P.  190;  6  P.  691 ;  10  P.  177 ;  14  P.  614;  4  H.  131 ;  28  H.  14. 
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[  •  52  ]  Schooner  Paulina's  CAReo  v.  The  United  States. 

7  C.  52. 

Under  the  Sd  section  of  the  Embargo  Act  of  January  9, 1808,  (2  Stats,  at  Large,  453,)  a 
mere  transsUpment  of  cargo  from  one  vessel  to  another,  in  a  port  of  the  United  States, 
did  not  work  a  forfeiture. 

The  2d  section  of  the  Embargo  Act  of  April  25, 1808,  (2  Stats,  at  Large,  499,)  only  directs 
a  clearance,  but  does  not  inflict  any  forfeiture. 

Appeal  firom  a  sentence  of  the  circuit  court  of  the  United  States 
for  the  district  of  Rhode  Island,  condemning  the  cargo  of  the  schooner 
Paulina.  The  nature  of  the  proceeding,  and  the  material  facts,  appear 
in  the  opinion  of  the  court. 

PUkinj  for  tiie  appellant 

DaUaSy  far  the  United  States. 

[  *  60  ]  *  Marshall,  C.  J.,  delivered  the  opinion  of  the  court,  as 
follows : 

The  libel  in  this  case,  as  amended  in  the  circuit  court  for  the  dis- 
trict of  Shode  Island,  claims  the  schooner  Paulina  and  her  cargo  as 
forfeited  under  the  3d  section  of  the  act  supplementary  to  the  act 
laying  an  embargo,  and  under  the  2d  section  of  the  act  in  addition 
to  the  original  Embargo  Act  and  its  several  supplements,  and  under 
the  50th  section  of  the  act  regulating  the  collection  of  duties  on  im- 
posts and  tonnage.^ 

In  the  district  court  both  vessel  and  cargo  were  acquitted ;  but  in 
the  circuit  court  the  cargo  was  condemned. 

In  construing  these  laws,  it  has  been  truly  stated  to  be  the  duty  of 
the  court  to  effect  the  intention  of  the  legislature ;  but  this  intention 
is  to  be  searched  for  in  the  words  which  the  legislature  has  employed 
to  convey  it.  The  legislature  has  declared  its  object  to  be  to  lay  an 
embargo  on  the  vessels  of  the  United  States,  and  to  prevent  the 
transportation  of  any  article  whatever  firom  the  United 
[  •  61  ]  States  to  any  foreign  port  or  •place;  and  therefore  such 
transportation  is  prohibited.  To  prevent  evasions  of  this 
law,  certain  acts  which  do  not  in  themselves  amount  to  a  breach  of 
the  embargo,  but  which  may  lead  to  it,  have  been  successively  pro- 
hibited under  such  penalties  as  the  wisdom  of  congress  has  prescribed. 

*  1  Stats,  at  Large,  665. 
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Those  acts  become  criminal,  and  subject  the  person  to  such  punish* 
ment  as  the  law  inflicts.  In  ascertaining  what  they  are,  the  court 
must  search  for  the  intent  of  the  legislature,  guided  by  those  rules 
which  the  wisdom  of  ages  has  sanctioned. 

But  should  this  court  conjecture  that  some  other  act,  not  expressly 
forbidden,  and  which  is  in  itself  the  mere  exercise  of  that  power  over 
properly  which  all  men  possess,  might  also  be  a  preliminary  step  to  a 
violation  of  the  law,  and  ought  therefore  to  be  punished  for  the  pur- 
pose of  effecting  the  legislative  intention,  it  would  certainly  transcend 
its  own  duties  and  powers,  and  would  create  a  rule  instead  of  apply- 
ing one  already  made.  It  is  the  province  of  the  legislature  to  declare, 
in  explicit  terms,  how  far  the  citizen  shall  be  restrained  in  the  exer- 
cise of  that  power  over  property  which  ownership  gives ;  and  it  is  the 
province  of  the  court  to  apply  the  rule  to  the  case  thus  explicitly  de- 
scribed^ not  to  some  other  case  which  judges  may  conjecture  to  be 
equally  dangerous. 

The  fact  made  out  in  the  present  case  is  this : 

The  Paulina,  a  registered  vessel,  lying  in  the  common  anchorage 
ground  of  Warwick  Bay,  in  the  district  of  Rhode  Island,  about  two 
hundred  fathoms  from  the  shore,  received  her  cargo  from  The  May- 
flower, a  small  vessel  of  fifteen  tons  burden,  accustomed  to  ply  be- 
tween Providence  and  Newport.  The  lading  of  The  Paulina  was 
continued  in  open  day  for  several  weeks,  but  not  under  the  inspec- 
tion of  a  revenue  officer.  When  her  cargo  was  nearly  on  board,  she 
was  seized  and  libelled  as  having  violated  the  acts  of  Congress  which 
have  been  mentioned. 

The  question  will,  it  is  conceived,  be  the  more  clearly  understood, 
if  we  consider  the  laws  in  the  order  in  which  they  were  passed,  and 
inquire,  first,  whether  the  3d  section  of  the  supplementary 
act  has  been  violated.  *  In  pursuing  this  inquiry,  it  is  es-  [  *  62  ] 
sential  to  examine  how  far  lading  a  vessel  under  the  circum- 
stances of  The  Paulina,  was  prohibited  by  the  original  and  supple- 
mentary axjts  without  taking  into  view  any  subsequent  act  of  Congress. 

The  original  act,^  passed  on  the  22d  of  December,  1807,  lays  an 
embargo  on  all  vessels  bound  to  foreign  ports,  and  directs  that  no 
clearance  be  furnished  to  such  vessel.  The  2d  section  directs  that 
before  a  registered  vessel  shall  receive  a  clearance  for  a  port  in  the 
United  States,  a  bond  shall  be  given  with  a  condition  that  the  cargo 
shall  be  relanded  in  some  port  of  the  United  States,  dangers  of  the 
seas  excepted. 

This  act  contains  no  provision  applicable  to  the  lading  of  any  ves- 

1  2  Stats,  at  Large,  451. 
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sel  whatever,  or  to  licenBed  vessels,  nor  does  it  inflict  any  forfeiture 
or  penalty  on  vessels  which  should  depart  without  a  clearance. 

The  incompetency  of  this  act  to  effect  its  object  could  not  be  long 
unobserved.  It  was  soon  perceived  that  foreign  trade  might  be  caj^ 
ried  on  by  licensed  vessels,  and  that  further  regulations  respecting 
registered  vessels  would  also  be  necessary. 

On  the  9th  of  January,  1808,  the  supplemental  act  was  passed. 

The  first  section  directs  that  bonds  shall  be  given  on  the  part  of 
vessels  licensed  for  the  coasting  trade,  conditioned  not  to  proceed  to 
any  foreign  port  or  place,  and  to  reland  the  cargo  in  some  port  of  the 
United  States. 

The  second  section  contains  a  proviso  declaring  that  it  shall  be 
sufficient  for  the  owners  of  vessels  of  the  description  of  The  May- 
flower, to  give  bond  with  a  condition  not  to  be  employed  iu  any 
foreign  trade. 

This  review  of  the  prohibitions  contained  in  the  original  and  sup* 
plementary  embargo  acts,  was  necessary  to  a  complete  understand- 
ing of  the  3d  section  of  the  supplemental  act,  which  is  the  section 
supposed  by  the  libellants  to  comprehend  the  present  case. 
[  •  63  ]       •  That  section  is  in  these  words : 

"  And  be  it  further  enacted.  That  if  any  ship  or  vessel 
shall,  during  the  continuance  of  the  act  to  which  this  is  a  supplement, 
depart  from  any  port  of  the  United  States  without  a  clearance  or  per- 
mit, or  if  any  ship  or  vessel  shall,  contrary  to  the  provisions  of  this 
act,  or  of  the  act  to  which  this  act  is  a  supplement,  proceed  to  a  for- 
eign port  or  place,  or  trade  with  or  put  on  board  of  any  other  ship 
or  vessel  any  goods,  wares,  or  merchandise,  of  foreign  or  domestic 
growth  or  manufacture,  such  ships  or  vessels,  goods,  wares,  and  mer- 
chandise shall  be  wholly  forfeited,"  &c. 

This  section  contemplates  three  distinct  transactions. 

1.  A  departure  from  any  port  of  the  United  States  without  a  clear- 
ance or  permit. 

2.  Contrary  to  the  provisions  of  the  original  or  supplementary  acts 
to  proceed  to  a  foreign  port  or  place ;  or, 

3.  To  trade  with  or  put  on  board  any  other  ship  or  vessel  any  goodsi 
wares,  or  merchandise. 

The  offence  last  described  is  supposed  to  have  been  committed  by 
The  Paulina. 

Nothing  can  be  more  apparent  than  that  the  legislature  could  not 
have  intended  to  prohibit  any  person  from  putting  a  cargo  on  board 
a  vessel  of  any  description. 

^  2  Stats,  at  lArge,  426. 
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1.  The  coasting  trade  was  still  lawfdl,  and  might  be  carried  on  by 
eitiier  registered  or  licensed  vessels ;  consequently,  any  vessel  might 
be  laden  for  that  purpose. 

3.  There  is  no  direct  prohibition  to  lade  a  vessel  with  any  articles 
whatever. 

3.  There  are  provisions  in  subsequent  laws  on  the  same  subject 
which  regulate  the  manner  of  lading  vessels  in  order  to  entitle  them 
to  a  clearance ;  which  provisions  are  entirely  incompatible  with  the 
idea  that  all  lading  was  prohibited. 

*  With  a  view  to  this  principle  the  section  must  be  con-  [  *  64  J 
strued* 

The  first  inquiry  which  presents  itself  to  the  mind  is  tMs :  Do  the 
words  ^  contrary  to  the  provisions  of  this  act,  or  of  the  act  to  which 
this  act  is  a  supplement,"  limit  and  restrain  both  the  succeeding  mem- 
bers of  the  sentence,  or  only  the  first  of  them  ?  Are  they  applicable 
only  to  *'  proceeding  to  any  foreign  port  or  place,"  or  also  to  "  trading 
with  or  putting  on  board  any  other  ship  or  vessel  any  goods,  wares, 
or  merchandise." 

If  the  sentence  be  construed  literally  and  grammatically,  the  intro- 
ductory words  which  have  been  stated,  are  attached  to  all  the  offences 
afterwards  described.  The  departure  without  a  clearance  under  any 
ciicumstances,  is  an  offence.  The  circumstances  of  the  departure  do 
not  afEect  the  case.  But  to  render  the  facts  afterwards  enumerated 
criminal,  they  must  be  committed  under  circumstances  described  in 
the  law.  <<  K  any  ship  or  vessel  shall,  contrary  to  the  provisions  of 
this  act,  or  of  the  act  to  which  this  is  a  supplement,  proceed  to  any 
foreign  port  or  place,  or  trade  with,  or  put  on  board  of  any  other  ship 
or  vessd,"  &c.,  ^  such  ships  or  vessels,  goods,  wares,  and  merchandise, 
shall  be  wholly  forfeited."  The  connection  between  the  different 
parts  of  this  sentence,  is  inseparable.  There  is  nothing  to  disjoin 
them.  The  nominative  to  the  verbs,  "  proceed,"  "  trade  with,"  and 
^  put  on  board,"  is  the  same.  It  is  not  repeated,  but  is  to  be  found 
in  the  first  part  of  the  sentence,  and  must  be  taken  in  the  same  sense, 
and  with  the  same  qualifications.  The  relative  <<  such,"  in  that  part 
of  the  sentence  which  inflicts  the  forfeiture,  refers  to  the  ship  or  ves- 
sel, which  contrary  to  the  provisions,  &c.,  shall  have  done  any  one  'of 
the  acts  described. 

If  this  be  the  literal  construction  of  the  sentence,  it  is  still  more 
apparently  its  real  meaning. 

If  the  words,  '^  trade  with,  or  put  on  board  any  other  ship  or  ves- 
sel," be  not  limited  by  the  words  ^  contrary  to  the  provisions  of  this 
act,  or  of  the  act  to  which  this  act  is  a  supplement,"  they  would  not 
only  prohibit  a  vessel  firom  lading,  but  firom  unlading  in  a  manner 
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which  is  fireqnent,  and  perfectly  innocent  There  aie  many 
[  *  65  ]  *  ports  in  the  United  States,  whose  situation  requires  that  a 
sea  vessel  should  stop  at  a  considerable  distance  from  the 
place  for  which  she  is  destined,  and  convey  part  of  her  cargo  in  light- 
ers or  river  craft,  to  the  place  of  destination.  Under  such  circum- 
stances, to  load  or  unload,  would  amount  to  a  forfeiture.  But  such 
was  not  the  intention  of  the  legislature. 

Most  apparentiy,  then,  both  the  letter  and  the  spirit  of  the  law 
must  be  disregarded,  or  it  must  be  admitted  that  the  <<  tmding  with, 
or  putting  on  board,"  that  is  rendered  culpable,  must  be  such  a  trad- 
ing with,  or  putting  on  board,  as  is  ^  contrary  to  the  provisions  "  of 
the  original  or  supplementary  act. 

The  subsequent  words  of  the  section,  imposing  a  penalty  of  from 
1  to  (20,000  on  the  offence,  tend  still  further  to  illustrate  and  con- 
firm tins  construction.  They  are,  <<  the  master  or  commander  of  such 
ship  or  vessel,  as  well  as  all  other  persons  who  shall  knowingly 
be  concerned  in  such  prohibited  foreign  voyage,  shall  forfeit  and 
pay,"  &c. 

The  master  or  commander  of  the  <^  ship  or  vessel "  described  in 
this  part  of  the  sentence,  would  seem  to  be  the  master  or  commander 
of  any  ship  or  vessel  which  had  committed  any  one  of  the  offences  pre- 
viously described.  K  this  be  true,  it  is  difficult  to  resist  the  opinion 
that  the  words  ^  as  well  as  all  other  persons  who  shall  knowingly  be 
concerned  in  such  prohibited  foreign  voyage,"  were  considered  by  the 
legislature  as  applicable  to  all  the  voyages  previously  prohibited.  Con- 
sequentiy  the  legislature,  at  the  time,  supposed  themselves  to  be  pun- 
ishing foreign  voyages  only. 

The  Paulina  having  committed  no  offence  by  taking  her  cargo  on 
board,  unless  she  incurred  the  penalties  of  the  law  by  receiving  it 
from  The  Mayflower,  the  sentence  will  now  be  examined  with  a 
view  to  this  question.  Is  the  employment  in  this  way  of  a  vessel 
whose  business  is  confined  to  the  rivers,  bays,  and  sounds,  within 
the  jurisdiction  of  the  United  States,  a  forfeiture  of  the  vessel  and 

cargo  ? 
[  *  66  ]      *  The  bond  given  by  such  vessel  is,  that  she  will  not  be 
employed  in  any  foreign  trade. 

This  exemption  from  the  necessity  of  relanding  the  cargo,  proves 
the  intention  of  the  legislature  that  such  craft  might  be  employed  in 
lading  vessels.  This  employment  is  not  contrary  to  the  provisions 
of  either  the  original  or  supplemental  act 

If,  then,  The  Mayflower  had  transshipped  her  cargo  in  the  port  in 
which  she  was  laden,  it  is  apparent  that  no  part  of  the  law  would 
have  been  violated. 
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The  section  under  consideration  inflicts  forfeiture  on  any  ship  or 
vessel  which  shaU  depart  from  any  port  of  the  United  States  without 
a  clearance  or  permit 

If  by  law  this  would  produce  a  forfeiture  of  the  cargo  when  on 
board  The  Paulina,  it  is  to  be  inquired  whether,  under  this  libel,  the 
fact  of  her  having  passed  out  of  one  port  into  another  without  a 
clearance  or  permit,  is  examinable. 

The  libel  charges  the  simple  fact  of  transshipment,  without  alleging 
the  only  circumstance  which  could  render  such  transshipment  crimi- 
nal. The  question,  then,  of  a  departure  from  the  port  of  Providence, 
into  that  of  Newport,  is  not  brought  before  the  court  It  does  indeed 
appear  in  the  evidence,  that,  in  consequence  of  an  opinion  among 
the  revenue  officers,  as  well  as  others,  a  clearance  in  such  a  case  was 
not  requisite;  The  Mayflower  carried  a  considerajble  part  of  her 
cargo  to  The  Paulina  without  having  obtained  permits.  But  the 
court  cannot  notice  this  fact,  unless  the  prosecution  had,  in  some 
degree,  been  founded  upon  it. 

It  is,  then,  the  opinion  of  the  majority  of  the  court,  that,  as  this 
(»se  stands,  the  sentence  cannot  be  sustained  under  the  3d  section 
of  the  act  of  January,  1808.  No  opinion  is  given  on  the  con- 
struction of  that  act,  in  a  case  of  transshipment  from  a  vessel  which 
has  actually  passed  from  one  district  to  another,  without  a  clear- 
ance. 

The  libel  also  claims  a  forfeiture  under  the  50th  section 
•of  the  collection  law,  and  under  the  2d  section  of  the  act  [  *  67  J 
commonly  called  the  Additional  Act. 

It  has  been  very  truly  observed,  that  the  collection  law  is  in  itself 
totally  inapplicable  to  the  case,  and  can  only  be  relied  on  for  the 
purpose  of  explaining  the  2d  section  of  the  Additional  Act,  which  re** 
fers  to  the  coUection  law. 

The  operative  words  of  the  2d  section  are,  "  No  ship  or  vessel 
shall  receive  a  clearance,  unless  the  lading  shaU  be  made  hereafter 
under  the  inspection  of  the  proper  revenue  officers,  subject  to 
tiie  same  restrictions,  regulations,  penalties,  and  forfeitures,  as  are 
provided  by  law,  for  the  inspection  of  goods,  wares,  and  merchan* 
dise,  imported  into  the  United  States,  upon  which  duties  are  im- 
posed." 

Had  the  sentence  terminated  with  the  word  "  officers,"  it  is  ad- 
mitted that  its  only  operation  would  have  been  to  exclude  from  a 
right  to  a  clearance  a  vessel  laden  in  a  different  manner  from  that 
which  the  act  prescribes.  The  doubt  grows  out  of  the  residue  of  the 
sentence. 

This  section  does  not,  in  terns,  refer  to  the  50th  section  of  the 
VOL.  II.  39 
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collection  law.  Whether,  in  strict  grammatical  construction,  the 
adjective  "subject,"  agree  with  and  refer  to,  the  words  "lading,** 
"inspection,"  or  "officers,"  still  the  "restrictions,  regulations,  penal- 
ties, and  forfeitures,"  which  are  inflicted,  are  those  which  are  pro- 
vided by  law  for  the  inspection  of  goods,  not  those  which  are  pro- 
vided by  law  for  unlading  them.  The  word  inspection  is  the 
governing  word  which  explains  the  meaning  of  the  sentence ;  and 
the  provisions  for  the  inspection  of  goods  contain  restrictions, 
regulations,  penalties,  and  forfeitures;  but  they  do  not  affect  the 
cargo. 

It  is  difficult  to  read  the  sentence  without  being  impressed  with 
the  opinion  that  the  sole  penalty  intended  by  the  legislature  was  tiie 
denial  of  the  clearan^ie.  This  will  strike  any  person  as  the  principal 
object  of  the  clause.  What  follows  b  expressed  with  some  confu- 
sion, and  would  not  seem  to  constitute  the  most  essential  part  of 
the  sentence.  It  cannot  be  believed  that  the  legislature 
[  *  68  ]  *  could  intend  to  inffict  so  heavy  a  forfeiture  under  such 
cloudy  and  ambiguous  terms.  The  natural  as  well  as  usual 
course  would  be  to  inffict  the  forfeiture  in  direct  and  substantive 
terms,  not  by  way  of  loose  uncertain  reference. 

But  if  this  section  be  construed  as  the  libeUants  construe  it,  then 
if  the  value  of  (400  be  put  on  board  a  vessel,  not  only  the  goods  so 
put  on  board,  but  the  vessel  itself,  shall  be  forfeited.  For  what  pur- 
pose, then,  direct  that  she  shall  not  receive  a  clearance  ?  The  legis- 
lature can  scarcely  be  suspected  of  making  a  solemn  regulation, 
which,  in  terms,  forbids  its  officers  to  grant  a  clearance  to  a  vessel, 
which  vessel  is,  by  the  same  sentence,  confiscated. 

It  is  the  decided  opinion  of  the  court,  that  no  forfeiture  is  incurred 
under  this  section  of  the  act 

The  majority  of  the  court  is  of  opinion,  that  the  sentence  of  the 
circuit  court,  condemning  the  cargo  of  The  Paulina,  is  erroneous, 
and  ought  to  be  reversed. 

The  court  certified  that  there  was  probable  cause  of  seizure. 

The  chief  justice  observed,  that  three  of  the  judges  who  had  heard 
the  argument  in  the  present  case,  and  one  who  did  not  hear  it,  but 
who  had  heard  the  points  argued  in  another  case,  concurred  in  this 
opinion,  and  that  the  other  judges  concurred  in  the  result  of  the 
opinion. 

Johnson,  J.,  observed,  that  he  dissented  firom  the  opinion  just  de- 
livered by  the  chief  justice,  upon  one  ground  only. 

He  was  of  opinion  that  the  transshipment,  if  with  intent  to  prose- 
cute a  foreign  voyage,  in  violation  of  the  embargo,  subjected  the 
goods  to  forfeiture.    But  as  the  evidence  of  that  intent  was  doubtfuli 
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he  was  of  opinion  that  the  cargo  should  be  acquitted ;  and  two  other 
judges  concurred  with  him  in  opinion. 

Sentefhce  reversed. 


*  Nathaniel  Rusbbll  v.  John  L  Clark's  Exsoutobs,  and  [  *  69  ] 

others. 

7  C.    69. 

If  a  oonrt  of  equity  has  jnrisdiction  to  compel  a  discoyeiy,  it  may  go  on  and  give  relief, 
tfaongh  the  claim  be  legal ;  bat  it  will  not  do  so,  if  no  material  discovery  is  made  by  the 
answer. 

To  subject  one  man  to  pay  the  debt  of  another,  there  mnstbe  a  clear  nndertaking;  if  the 
intent  is  doubtful  the  obligation  does  not  exist 

If  a  representation  concerning  the  credit  of  another  is  honestly  made,  its  actual  falsehood 
does  not  render  the  person  making  it  liable  to  an  action. 

Where  a  trust  was  created  to  pay  to  W.  the  amount  that  shall  be  recovered  and  paid  from 
him  to  N.  upon  account  of  a  letter  of  credit,  and  N.*had  recovered  a  judgment  at  law 
against  W.  which  was  unsatisfied,  W.,  being  insolvent,  it  was  held  that  N.  could  not)  by  a 
bill  against  the  trustee  and  W.,  reach  the  trust  fund. 

Bnt  if  the  money  is  to  be  paid  at  all  events,  the  person  who  is  nltimately  to  receive  it,  under 
a  trust,  may  sustain  such  a  bill. 

Assignees  in  bankruptcy  are  indispensable  parties  to  a  bill  against  the  bankrupt  and  cer- 
tain persons  to  whom  he  conveyed  property  in  trust  before  he  was  decreed  a  bankrupt 

Appeal  from  the  circuit  court  of  the  United  States  for  the  district 
of  Rhode  Island.  Nathaniel  Russell  filed  his  bill  alleging  that  Jona- 
than Russell,  in  behalf  of  Robert  Murray  &  Co.,  drew  on  them  cer- 
tain bills  of  exchange,  which  the  complainant  indorsed  for  their 
accommodation,  and  had  been  obliged  to  pay.  That  he  made  those 
indorsements  on  the  faith  of  the  following  letters  &om  Clark  &  Night- 
ingale: 

"Providence,  30th  January,  1796. 

^  Nathaniel  Russell,  Esq.  • 

Dear  Sir.  Our  Mends,  Messrs.  Robert  Murray  &  Co.,  merchants 
in  New  York,  having  determined  to  enter  largely  into  the  purchase 
of  rice,  and  other  articles  of  your  produce  in  Charleston,  but  being 
entire  strangers  there,  they  have  applied  to  us  for  letters  of  introduc- 
tion to  our  finend.  In  consequence  of  which,  we  do  ourselves  the 
pleasure  of  introducing  them  to  your  correspondence  as  a  house  on 
whose  integrity  and  punctuality  the  utmost  dependence  may  be 
placed ;  they  wiU  write  you  the  nature  of  their  intentions,  and  you 
may  be  assured  of  their  complying  folly  with  any  contract  or  engage* 
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ments  they  may  enter  into  with  you.  The  friendship  we  have  for 
these  gentlemen,  induces  us  to  wish  you  will  render  them  every  ser- 
vice  in  your  ^ower ;  at  the  same  time,  we  flatter  ourselves  the  corre- 
spondence will  prove  a  mutual  benejG.t. 

We  are,  with  sentiments  of  esteem, 
Dear  sir. 
Your  most  obedient  servants, 

Clark  &  Niohtinoale/' 

[  •  70  ]  *"Provideiice,2lBt  January,  1796. 

''  Nathaniel  Russell,  Esq. 
Dear  Sir.  We  v^nrote  you  yesterday,  a  letter  of  recommendation 
in  favor  of  Messrs.  Robert  Murray  &  Co.  We  have  now  to  request 
that  you  will  render  them  every  assistance  in  your  power.  Also  that 
you  will,  immediately  on  the  receipt  of  this,  vest  the  whole  of  what 
funds  you  have  of  ours  in  your  hands,  in  rice,  on  the  best  terms  you 
can.  If  you  are  not  in  cash  for  the  sales  of  the  China  and  Nankins, 
perhaps  you  may  be  able  to  raise  the  money  &om  the  bank,  until  due ; 
or  purchase  the  rice  upon  a  credit,  till  such  time  as  you  are  to  be  in 
cash  for  them ;  the  truth  is,  we  expect  rice  will  rise,  and  we  want  to 
improve  the  amount  of  what  property  we  can  muster  in  Charleston, 
vested  in  that  article,  at  the  current  price ;  our  Mr.  Nightingale  is 
now  at  Newport,  where  it  is  probable  he  will  write  you  on  the  sub- 
ject 

We  are,  dear  sir, 

Your  most  obedient  servants, 

Clark  &  Nightingale." 

That  Nightingale  is  dead,  and  Clark  is  the  surviving  partner.  That 
Robert  Murray  &  Co.  are  bankrupts,  and  their  assignees,  residing  in 
New  York,  cannot  be  made  parties.  Clark  having  died,  after  answer- 
ing, his  executors  became  parties.  The  other  material  facts,  and  the 
scope  and  substance  of  the  bill  and  answers,  appeeur  in  the  opinion 
(tf  the  court. 

Deader  and  P.  B.  Key^  for  the  appellant 

Cw  Lee  and  Jones^  for  the  appellees. 

• 
[  •  87  ]       •  Marshall,  C.  J.,  delivered  the  following  opinion : 

This  is  a  suit  in  chancery  instituted  for  the  purpose  of 
obtaining  firom  the  defendants,  payment  of  certain  bills  of  exchange 
drawn  by  Jonathan  Russell,  an  agent  of  Robert  Murray  &  Co..  and 
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iiidor»ed  by  NaihanieJ  BusseU ;  which  bills  were  protested  for  non- 
payment, and  have  since  been  taken  up  by  the  indorser.  The  plain- 
tiff contends  that  the  house  of  Clark  &  Nightingale  had  rendered 
itself  responsible  for  these  bills  by  two  letters  addressed  to  him,  one 
of  the  20th  and  the  other  of  the  21st  of  January,  1796,  on  the  faith 
of  which  his  indorsements,  as  he  says,  were  made. 

The  letters  are  in  these  words  —  (see  the  preceding  statement  of 
the  case.) 

The  biU  alleges  that  these  letters  bind  Clark  &  Nightingale  to  pay 
to  Nathaniel  Russell  any  sum  for  which  he  might  credit  Robert  Mur- 
ray &  Co.,  either  because, 

1st.  They  do,  in  law,  amojint  to  a  guaranty — or  that, 

2d.  They  were  written  with  a  firaudulent  intent  to  be  understood 
as  a  guaranty —  or  that, 

3d.  They  contain  a  misrepresentation  of  the  solidity  and  character 
of  the  house  of  Robert  Murray  &  Co.  ♦ 

Soon  after  the  protest  of  these  bills  for  non-payment,  Robert 
Murray  &  Co.  failed  and  became  bankrupts.  *  Previous  to  [  *  88  ] 
fheir  bankruptcy  they  assigned  a  great  proportion  of  their 
effects,  including  the  cargoes  for  the  purchase  of  which  these  bills  were 
drawn,  to  John  J.  Clark  and  John  B.  Murray,  in  trust  for  Clark  & 
Nightingale,  and  for  sundry  other  creditors  and  purposes  mentioned  in 
several  trust  deeds  which  are  recited  in  the  bill,  and  which  appear  in 
the  record.    The  plaintiff  claims  to  be  paid  his  debt  out  of  this  fund. 

The  answer  of  John  J.  Clark  was  filed,  and  a  certain  William 
Russell,  a  partner  of  the  house  of  Joseph  and  William  Russell,  who 
gave  a  letter  of  credit  and  guaranty  to  the  drawer  of  the  bills  in- 
dorsed by  the  plaintiff,  Nathaniel  Russell,  was  made  a  party  defend- 
ant. Against  Joseph  and  William  Russell  a  judgment  had  been 
obtained  by  Nathaniel  Russell  for  the  amount  of  the  bills  indorsed 
by  him,  but  they  had  become  insolvent,  and  no  part  of  this  judgment 
had  been  discharged. 

Many  depositions  having  been  taken  and  sundry  exhibits  filed,  a 
decree  of  dismission,  without  argument,  and  pro  ybr?»rf,  was  rendered 
in  the  circuit  court  for  the  district  of  Rhode  Island,  and  the  cause 
comes  into  this  court  by  appeal  from  that  decree. 

It  is  contended  by  the  defendants,  that  the  letters  which  have  been 
recited  create  no  liability  on  the  part  of  Clark  &  Nightingale,  but 
are  to  be  considered  merely  as  letters  of  introduction.  Whatever 
may  be  the  construction  of  the  letters,  they  insist  that  the  plaintiff, 
if  entitled  to  recover,  has  complete  remedy  at  law,  and  that  a  court 
of  chancery  can  take  no  jurisdiction  of  the  cause. 

It  is  believed  to  be  unquestionable  that  a  suit  in  chancery  could 

39* 
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not  be  sustained  on  these  letters  against  dark  &  Nightingale,  nnless 
some  additional  curcumstance  rendered  an  application  to  this  court 
necessary. 

The  plaintiff  contends  that  such  application  is  necessary,  because 
there  are  a  great  variety  of  facts  belonging  to  the  transaction  which 
could  not  be  introduced  into  a  court  of  law,  or  which  would  not  avail 
him  in  that  court,  but  which  are  proper  for  the  consideration  of  a 

court  of  equity. 
[  *  89  ]      *  Because  some  of  these  facts  rest  within  the  knowledge 
of  the  defendants  —  and 

Because  he  cannot,  at  law,  subject  the  trust-fund  to  his  claim. 

So  far  as  respects  the  question  whether  these  letters  constitute  a 
contract  of  guaranty,  there  can  be  no  doubt  but  that  the  construction 
in  a  court  of  law  or  a  court  of  equity  must  be  precisely  the  same, 
and  that  any  explanatory  fact  which  could  be  admitted  in  the  one 
court  wouM  be  received  in  the  other. 

On  the  question  of  fraud  the  remedy  at  law  is  also  complete,  and 
no  case  is  recollected  where  a  court  of  equity  has  afforded  relief  for 
an  injury  sustained  by  the  fraud  of  a  person  who  is  no  party  to  a 
contract  induced  by  that  fraud. 

It  is  true  that  if  certain  facts,  essential  to  the  merits  of  a  claim 
purely  legal,  be  exclusively  within  the  knowledge  of  the  party  against 
whom  that  claim  is  asserted,  he  may  be  required,  in  a  court  of  chan- 
cery, to  disclose  those  facts,  and  the  court,  being  thus  rightiy  in  pos- 
session of  the  cause,  will  proceed  to  determine  the  whole  matter  in 
controversy.  But  this  rule  cannot  be  abused  by  being  employed  as 
a  mere  pretext  for  bringing  causes,  proper  for  a  court  of  law,  into  a 
court  of  equity.  If  the  answer  of  the  defendant  discloses  nothingi 
and  the  plaintiff  supports  his  claim  by  evidence  in  his  own  possession 
unaided  by  the  confessions  of  the  defendant,  the  established  rules. 
Limiting  the  jurisdiction  of  courts,  require  that  he  should  be  dismissed 
from  the  court  of  chancery,  and  permitted  to  assert  his  rights  in  a 
court  of  law. 

It  is  also  true,  that  if  a  claim  is  to  be  satisfied  out  of  a  fund,  which 
is  accessible  only  by  the  aid  of  a  court  of  chancery,  application  may 
be  made,  in  the  first  instance,  to  that  court,  which  will  not  require 
that  the  claim  should  be  first  established  in  a  court  of  law. 

In  the  case  under  consideration,  the  answer  confesses  nothing.  So 
far  from  furnishing  any  evidence  in  support  of  the  plaintiff's  claim, 
it  denies,  in  the  most  full  and  explicit  terms,  the  whole  equity  of 

the  biU. 
[  •  90  ]      •This  ground  of  jurisdiction,  therefore,  is  totally  with- 
drawn from  the  case. 
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It  remains  to  inquire  whether  the  plaintiff  can  be  let  in  to  claim  on 
any  part  of  the  tmst  fund ;  and  this  depends  principally  on  his  claim 
being  within  any  one  of  the  trusts  declared. 

The  first  trust  deed,  which  was  executed  by  Robert  Murray  &  Co. 
on  the  23d  day  of  March,  1798,  is  declared  to  be  in  trust  to  apply  the 
moneys  arising  from  the  trust  property  <'  in  payment  and  satisfaction 
of  the  debts  and  balances  which  shall  appear  to  be  found  to  be  due 
and  owing  from  the  said  parties  of  the  first  part,  (Robert  Murray  & 
Co.,)  to  them  the  said  John  J.  Clark  and  John  B.  Murray,  (the  trus- 
tees,) and  to  such  other  of  the  creditors ''  of  the  said  Robert  Murray 
&  Co.  as  they  should,  by  any  instrument  of  writing,  within  twelve 
months,  appoint. 

It  may  be  doubted  whether  this  declaration  of  trust  would  be 
applicable  to  a  collateral  undertaking,  not,  at  the  time,  carried  into 
judgment 

In  the  second  deed,  one  of  the  trusts  declared  is,  to  rep^y  Clark  & 
Nightingale  for  any  sums  they  may  pay  or  be  liable  to  pay  under  a 
suit  at  the  time  depending  against  them.     That  suit  was  dismissed. 

Without  deciding  whether  Russell  could  avail  himself  of  this  trust, 
having  failed  in  the  psurticular  action  then  depending,  the  court  will 
proceed  to  inquire  how  far  Clark  &  Nightingale  were  liable  to  the 
plaintiff  for  the  debt  due  to  him  from  Robert  Murray  &  Co. 

The  law  will  subject  a  man,  having  no  Interest  in  the  transaction, 
to  pay  the  debt  of  another,  only  when  his  undertaking  manifests  a 
clear  intention  to  bind  himself  for  that  debt  Words  of  doubtful 
import  ought  not,  it  is  conceived,  to  receive  that  construction.  It  is 
the  duty  of  the  individual,  who  contracts  with  one  man  on  the  credit 
of  another,  not  to  trust  to  ambiguous  phrases  and  strained  construc- 
tions, but  to  require  an  explicit  and  plain  declaration  of  the  obligation 
he  is  about  to  assume.  In  their  letter  of  the  20th,  Clark 
&  Nightingale  indicate  *no  intention  to  take  any  responsi-  [  *  91  ] 
bility  on  themselves,  but  say  that  Mr.  Russell  may  be  as- 
sured Robert  Murray  &  Co.  will  comply  fully  with  their  engage- 
ments. In  their  letter  of  the  21st,  they  speak  of  the  letter  of  the 
preceding  day  as  a  letter  of  recommendation,  and  add,  ^  we  have 
now  to  request  that  you  will  endeavor  to  render  them  every  assist- 
ance in  your  power." 

How  far  ought  this  request  to  have  influenced  the  plaintiff?  Ought 
he  to  have  considered  it  as  a  request  that  he  would  advance  credit  or 
fiinds  for  Robert  Murray  &  Co.,  on  the  responsibility  of  Clark  & 
Nightingale,  or  simply  as  a  strong  manifestation  of  the  friendship  of 
Clark  Sc  Nightingale  for  Murray  &  Co.,  and  of  their  solicitude  that 
N.  Russell  should  aid  their  operations  as  far  as  his  own  view  of  hLi 
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interests  would  induce  him  to  embark  in  the  commercial  transactions 
of  a  house  of  high  character,  possessing  the  particular  good  wishes 
of  Clark  &  Nightingale  ? 

It  is  certain  that  merchants  are  in  the  habit  of  recommending  cor- 
respondents to  each  other  without  meaning  to  become  sureties  for 
the  person  recommended ;  and  that,  generally  speaking,  such  acts  are 
deemed  advantageous  to  the  person  to  whom  the  party  is  introduced| 
as  well  as  to  him  who  obtains  the  recommendation. 

These  letters  are  strong,  but  they  contain  no  intimation  of  any  in- 
tention of  Clark  &  Nightingale  to  become  answerable  for  Robert 
Murray  &  Co.,  and  they  are  not  destitute  of  expressions  alluding  to 
that  reciprocity  of  benefit  which  results  firom  the  intercourse  of  mer- 
chants with  each  other.  "  The  friendship,"  say  they,  in  their  letter 
of  the  20th,  "we  have  for  these  gentlemen,  induces  us  to  wish  you 
will  render  them  every  service  in  your  power,  at  the  same  time  we 
flatter  ourselves  this  correspondence  will  prove  a  mutual  benefit." 

Mr.  Russell  appears  to  have  contemplated  the  transaction  as  one 
from  which  a  fair  advantage  was  to  be  derived.  He  received  a  com- 
mission  on  .his  indorsements. 

The  court  cannot  consider  these  letters  as  constituting  a 
[  "92  ]  contract  by  which  Clark  &  Nightingale  undertook  "to  ren- 
der themselves  liable  for  the  engagements  of  Robert  Murray 
&  Co.,  to  Nathaniel  Russell.  Had  it  been  such  a  contract,  it  would 
certainly  have  been  the  duty  of  the  plaintiff  to  have  given  immediate 
notice  to  the  defendants  of  the  extent  of  his  engagements. 

It  remains  to  inquire  whether  these  letters  contain  such  a  misre- 
presentation of  the  circumstances  and  character  of  the  house  of  Ro- 
bert Murray  &  Co.,  as  to  render  them  accountable  to  the  plaintiff  for 
the  injury  he  has  sustained  by  trusting  that  company. 

The  question,  how  far  merchants  are  responsible  for  the  character 
they  give  each  other,  is  one  of  much  delicacy,  and  of  great  import- 
ance to  the  commercial  world. 

That  a  fraudulent  recommendation  (and  a  recommendation  known 
at  the  time  to  be  untrue  would  be  deemed  fraudulent)  would  subject 
the  person  giving  it  to  damages  sustained  by  the  person  trusting  to 
it,  seems  now  to  be  generally  admitted.  The  case  of  Pasley  v.  Free- 
man, reported  in  3  Durnford  and  East,  51,  recognizes  and  establishes 
this  principle.  Indeed,  if  an  act,  in  itself  immoral,  in  its  conse- 
quences injurious  to  another,  performed  for  the  purpose  of  effecting 
that  injury,  be  not  cognizable  and  punishable  by  our  laws,  our  system 
of  jurisprudence  is  more  defective  than  has  hiUierto  been  supposed. 

But  this  does  not  appear  to  the  court  to  be  the  case  described.  It 
is  proved,  incontestibly,  that  when  the  letters  on  which  this  suit  de- 
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pends,  were  written,  Robert  Murray  &  Co.,  were  in  high  credit,  and 
were  carrying  on  business  to  a  great  extent,  which  was  generally 
deemed  profitable.  The  bill  charges  particular  knowledge  in  Clark 
&  Nightingale  that  this  apparent  prosperity  was  not  reaL  But  this, 
as  well  as  ev^ry  other  allegation  of  fraud,  is  explicitly  denied  by  the 
answer ;  and  tiie  answer,  being  responsive  to  the  bill,  is  evidence. 
Had  the  plaintiff  been  able  to  exhibit  proofs  which  would  have  ren- 
dered this  fact  doubtful,  it  might  have  been  proper  to  have  (directed 
an  issue  for  the  purpose  of  trying  it ;  but  he  has  exhibited  no  such 
proofs. 

In  writing  the  letters,  then,  recited  in  the  bill,  Clark  *  &  [  *  93  ] 
Nightingale  stand  acquitted  of  the  imputation  of  firaud. 

But  it  is  contended  by  the  plaintiff,  that  the  representation  they 
made  of  the  circumstances  of  Robert  Murray  &  Co.,  was,  at  the 
time,  untrue ;  and  that  this  misrepresentation,  whether  made  igno« 
rantly  or  knowingly,  was  equally  injurious  to  Nathaniel  Russell,  and 
equally  charges  them  with  the  loss  he  has  sustained  by  trusting  to 
their  assurances. 

The  fact  that  Robert  Murray  &  Co.  were  not,  in  January,  1796, 
in  solvent  circumstances,  is  not  clearly  made  out ;  but  the  cause  does 
not  rest  entirely  on  this  fact.  The  principle,  that  a  mistake  in  such 
a  fact  as  the  real  internal  solidity  of  a  mercantile  house,  whose  ex- 
ternal appearance  is  unsuspicious,  shall  subject  the  person,  represent- 
ing their  solidity  to  another,  to  the  loss  sustained  by  that  other  in 
trusting  to  this  representation,  is  not  admitted. 

Merchants  know  the  circumstances  under  which  recommendations 
of  this  description  must  be  given.  They  know  that  when  one  com- 
merclal  man  speaks  of  another  in  extensive  business,  he  must  be  pre- 
sumed to  speak  from  that  knowledge  only  which  is  given  by  reputa- 
tion. He  is  not  supposed  to  have  inspected  all  the  books  and  trans- 
actions of  his  friend,  with  the  critical  eye  which  is  employed  in  a 
case  of  bankruptcy.  He  must,  therefore,  be  supposed  to  speak  of  the 
credit,  not  of  the  actual  known  funds  of  the  person  he  reconmiends ; 
of  his  apparent,  not  of  his  real  solidity.  In  such  a  case,  it  is  certainly 
incautious  and  indiscreet  to  use  terms  which  imply  absolute  and  po- 
sitive knowledge.  It  may,  perhaps,  be  admitted  that,  in  such  a  case, 
fraud  may  be  presumed  on  slighter  evidence  than  would  be  required 
in  a  case  where  a  letter  was  written  with  more  circumspection.  Yet, 
even  in  such  a  case,  where  the  communication  is  honestiy  made,  and 
the  party  making  it  has  no  interest  in  the  transaction,  he  has  never 
been  declared  to  be  responsible  for  its  actual  verity.  The  reason  of 
the  rule  is,  that  merchants  generally  possess,  and  are  therefore  pre« 
sumed,  in  their  correspondence,  to  speak  from  that  knowledge  only 
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of  the  circumstances  of  other  merchants,  which  may  be  ac« 
[  *94  ]  quired  by  observing  *  their  course  of  business,  their  punctu- 
ality, and  their  general  credit. 

This  principle  appears  to  have  been  fully  considered  in  the  case  of 
Haycraft  v.  Qreasey,  reported  in  2  East  92,  in  which  case  all  the  au- 
thorities were  reviewed.  It  does  not  appear  that  a  single  decision  has 
been  ever  made,  asserting  the  liability  of  the  writer  of  such  a  letter* 
The  case  of  Haycraft  v.  Creasey  denies  his  liability ;  and  that  case 
appears  to  this  court  to  have  been  decided  in  conformity  with  aU 
previous  adjudications. 

It  is,  therefore,  the  opinion  of  the  court,  that  Clark  &  Nightingale, 
having  believed,  and  had  reason  to  believe,  so  far  as  is  shown  by  the 
evidence  in  this  cause,  that  the  representation  they  made  to  the  plain- 
tiiO^  of  the  character  and  circumstances  of  Robert  Murray  &  Co.,  was 
true,  are  not  liable  to  the  plaintiff,  in  consequence  of  that  representa- 
tion, for  the  credit  he  gave  to  that  company. 

A  claim  is  also  set  up  to  the  funds  in  the  hands  of  Clark  jfe 
Nightingale,  founded  on  the  circumstance  that  they  consist,  in  part, 
of  the  rice  purchased  with  the  bills  indorsed  by  the  plaintiff.  But  as 
no  specific  lien  is  alleged  to  have  existed,  and  as  the  particular  fraud, 
alleged  to  have  been  committed  to  acquire  those  funds,  is  not  proved, 
this  claim  is  unsustainable. 

The  plaintif]^  then,  cannot  be  considered  as  a  trust  creditor  in  con- 
sequence of  any  claim  he  can  assert  against  Clark  &  Nightingale. 

The  second  deed,  which  is  dated  on  the  24th  day  of  March,  1798, 
is  also  in  trust  <'  to  pay  to  Joseph  and  William  Russell,  the  amount 
that  shall  be  recovered  and  paid  from  them  to  Nathaniel  Russell,"  &C., 
"  upon  account  of  a  letter  of  credit,"  &c,  "  and  for  which  the  said 
Nathaniel  Russell  hath  recovered  a  judgment  against  the  said  Joseph 
and  William  Russell." 

No  part  of  this  judgment  has  ever  been  paid,  and  Joseph  and  Wil- 
liam Russell  are  insolvent.  The  state  of  things,  then,  has  perhaps 
not  yet  occurred,  in  which  Joseph  and  William  Russell  could 
[  •  97  ]  demand  the  execution  *  of  the  trust ;  and  the  court,  though 
with  some  hesitation,  feels  constrained  to  decide  that, 
under  the  terms  of  this  trust,  Nathaniel  Russell,  claiming  through 
Joseph  and  William  Russell,  cannot  demand  its  execution  directly  to 
himself. 

It  also  appears  that,  in  September,  1796,  Robert  Muiray  &  Co. 
assigned  to  Loomis  Sc  Tillinghast,  certain  personalties  in  trust. 
Th]3  assignment  was  surrendered  to  Clark  &  Nightingale  in  con- 
sideration of  notes  to  a  large  amount,  in  which  Loomis  &  Tilling- 
hast were  bound  for  Robert  Murray  &  Co.     It  appears  that  Clark 
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&'  Nightingale  are  otherwise  secured  with  respect  to  these  notes: 
at  least,  there  is  rectson  to  believe  that  they  are  secure. 

Clark  &  Nightingale,  having  taken  this  assignment  with  notice  of 
the  trust,  take  it  clothed  with  the  trust.  They  are  trustees  for  the 
same  uses  and  to  the  same  extent  with  Loomis  So  Tillinghast. 

A  paper  appears  in  the  cause,  which  purports  to  be  the  assignment 
to  Loomis  &  Tillinghast  The  assignment  is  in  trust,  first,  to 
repay  themselves  any  sums  which  they  may  pay  on  account  of  cer- 
tain undertakings  made  by  them  for  Robert  Murray  &  Co.,  and, 
secondly,  in  trust  "  to  pay  to  Joseph  and  William  Russell  all  such 
moneys  as  they  shall  be  liable  to  pay,  as  guaranty  as  aforesaid,  to 
Nathaniel  Russell  upon  bills,"  &c,  reciting  the  bills  for  which  this 
suit  is  instituted. 

It  is  settled  in  this  court,  that  the  person  for  whose  benefit  a  trust 
is  created,  who  is  to  be  the  ultimate  receiver  of  money,  may  sustain 
a  suit  in  equity,  to  have  it  paid  directly  to  himself. 

This  trust  being  to  pay  Joseph  and  William  Russell  a  sum  they 
are  liable  to  pay  to  Nathaniel  Russell,  and  being  created  in  such 
terms  that  the  money  is  certainly  payable  to  them,  the  purposes  of 
equity  will  be  best  effected  by  decreeing  it,  in  a  case  like  the  present, 
to  be  paid  directly  to  Nathaniel  Russell.  Indeed,  a  court  ought  not 
to  decree  a  payment  to  Joseph  and  William  Russell,  without  secu- 
rity, that  the  debt  to  Nathaniel  Russell  should  be  satisfied. 

*  But  it  is  not  shown,  by  any  legal  evidence,  that  this  paper  [  *  98  ] 
is  the  assignment  which  was  made  in  trust  to  Loomis  & 
Tillinghast,  and  transferred  by  them  to  Clark  Sc  Nightingale.     Its 
verity  is  not  admitted  by  the  defendants,  nor  proved  by  the  plaintifil 

Nor  are  the  circumstances  under  which  the  transfer  was  made,  nor 
the  present  circumstances  of  the  trust,  sufficiently  before  the  court, 
to  enable  it  to  decide  with  certainty,  whether  the  prior  trust  to 
Loomis  &  Tillinghast  is  satisfied,  or  otherwise  so  secured,  that  the 
trust  fund  may  now  be  applied  to  the  debt  of  Joseph  and  William 
Russell. 

Could  these  defects  be  supplied,  the  court  would  still  be  unable  to 
decree  in  favor  of  the  plaintiffj  for  want  of  proper  parties. 

The  incapacity  imposed  on  the  circuit  courts  to  proceed  against 
any  person  residing  within  the  United  States,  but  not  within  the 
district  for  which  the  court  may  be  holden,  would  certainly  justify 
them  in  dispensing  with  parties  merely  formal.  Perhaps  in  cases 
where  the  real  merits  of  the  cause  may  be  determined  without  essen- 
tially affecting  the  interest  of  absent  persons,  it  may  be  the  duty  of 
the  court  to  decree,  as  between  the  parties  before  them.  But  in  this 
case,  the  assignees  of  Robert  Murray  &  Co.  are  so  essential  to  thci 
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merits  of  the  question,  and  may  be  so  mnch  affected  by  the  decreci 
that  the  court  cannot  proceed  to  a  final  decision  of  the  cause  till  they 
are  parties.  They  may  contest  the  validity  of  all  the  deeds  under 
which  both  parties  claim,'  and  assert  in  themselves,  for  the  benefit  of 
the  creditors  generally,  a  right  to  the  whole  fund.  Certainly  this 
court  ought  not,  on  light  grounds,  and  without  due  precaution,  to 
change  the  hands  in  which  this  fond  is  placed,  until  any  claim  of  the 
assignees  to  it  may  be  decided. 

Should  this  difficulty  be  obviated  by  suspending  the  effect  of  the 
decree,  till  the  validity  of  the  trust  deeds  should  be  decided,  or  by 
directing  security  to  be  given,  another  presents  itself,  which  cannot 
be  removed.  The  assignees  have  a  right  to  contest  the  claim  of 
Nathaniel  Russell,  and  may  either  deny  its  original  validity, 
[  *  99  ]  or  *show  that  it  has  been  paid  They  are,  then,  essential 
parties,  and  the  court  ought  not  to  decree  in  favor  of  tiie 
plaintiff,  without  them.  It  is  possible,  that  they  may  consent  to  make 
themselves  parties  in  this  cause,  and,  as  a  court  may,  instead  of  dis- 
missing a  bill  brought  to  a  hearing  without  proper  parties,  give  leave 
to  make  new  parties,  the  icourt  will,  in  this  case,  set  aside  the  decree 
of  the  circuit  court,  dismissing  this  bill,  and  remand  the  cause  to  the 
circuit  court,  with  leave  to  make  new  parties. 

10  W.  181 ;  7  P.  113;  le  P.  482;  10 P.  497;  12  P.  207;  1  H.  169;  8  H.  402 ;  17  H.  180, 47a 

18H.4G7;19H.271. 


Schooner  Catherine  v.  The  United  States. 

7  C.  99. 

If  the  oonnsel  for  the  appellant  neglect  to  furnish  the  court  with  a  statement  of  the  point! 

of  the  case,  the  appeal  will  be  diBmissed. 

This  case  was  dismissed  because  the  counsel  for  tiie  appellant  had 
not  furnished  the  court  with  a  statement  of  the  points  of  the  case, 
agreeably  to  the  general  rule  on  that  subject 

It  was  afterwards  reinstated  by  consent  of  parties. 
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Bingham  and  others  v.  Morris  and  others. 

7  C.  99. 

The  rale  to  dismiss  a  writ  of  error  for  not  filing  the  transcript  of  the  record  within  the  first 
six  days  of  the  term,  does  not  apply  to  cases  where  the  tranacript  shall  have  been  filed 
before  the  motion  to  dismiss. 

Meredith  moved  the  coort  to  dismiss  this  appeal,  because  the 
transqipt  of  the  record  was  not  filed  within  the  first  six  days  of  the 
term,  agreeably  to  the  general  rule.  The  transcript  was  filed  on  the 
13th  day  of  the  term,  and  before  the  motion  to  dismiss. 

The  Court  said  that  they  did  not  consider  the  rule  as  applying 
to  any  case  where  the  transcript  shall  have  been  filed  before  the 
motion  for  dismissal 

Motion  overruled. 

8  WaL  97. 


The  Sloop  AcTivB  v.  The  United  States. 

7  C.  100. 

Under  the  Embargo  Act  of  January  9,  1808,  (2  Stats,  at  Large,  453,  s.  3,)  a  departure  from 

port  without  a  clearance  is  necessaiy  to  consummate  the  offence. 
Sailing  within  the  port,  with  intent  to  depart,  is  not  sufficient 
Under  the  Collection  Act  of  February  18,  1793,  (l  Stats,  at  Large,  316,  ss.  32,  33,)  cargo 

not  subject  to  duties,  and  not  belonging  to  the  owner,  master,  or  mariners,  was  not  for* 

felted,  by  reason  of  a  licensed  vessel  being  employed  in  a  trade  for  which  she  was  not 

licensed. 

Appeal  from  a  sentence  of  condemnation  of  the  sloop  Active 
and  cargo,  by  the  circuit  court  of  the  United  States  for  the  district 
of  Connecticut.  The  nature  of  the.  proceeding,  and  the  material 
facts,  appear  in  the  opinion  of  the  court. 

Pitkin  and  Dona^  for  the  appellants. 

DaUaSf  and  Ptnkneyy  attorney-general,  for  the  United  States. 

•  Marshall,  C.  J.,  delivered  the  opinion  of  the  court,  as  {  *  105  J 
follows : 

VOL.  II.  40 
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The  sloop  Active,  a  vessel  licensed  for  the  fishing  trade,  was  laden, 
in  the  night  of  the  4th  of  July,  in  the  year  1808,  in  the  port  of  New 
London,  and  was  seized  by  the  revenue  officer,  after  having  left  the 
wharf  without  a  clearance,  under  circumstances  which  justify  a 
belief  that  she  was  about  to  proceed  on  a  foreign  voyage  in  violation 
of  the  acts  laying  an  embargo.  The  vessel  and  cargo  were  libelled 
as  having  been  forfeited  under  the  laws  of  the  United  States,  and 
were  both  condemned  in  the  district  court,  which  sentence  was 
affirmed  in  the  circuit  court 

•This  sentence  is  supported  on  the  part  of  the  United  States  under 
the  3d  section  of  the  supplementary  act  to  the  act  laying  an  embargo, 
and  the  32d  section  of  the  act  for  enrolling  and  licensing  ships  or 

vessjels  to  be  employed  in  the  coasting  trade  and  fisheries. 
[  *  106  ]  *  This  court  is  of  opinion,  that  however  criminal  the  inten- 
tions of  those  on  board  The  Active  might  have  been,  neither 
the  vessel  nor  cargo  were  forfeited  under  the  3d  section  of  the  ^  act 
supplementary  to  the  act,  entitled  an  act  laying  an  embargo  on  all 
ships  and  vessels  in  the  ports  and  harbors  of  the  United  States,"  be- 
cause she  appears  to  have  been  seized  in  port ;  and  a  departure  firom 
port  without  a  clearance  was  necessary  to  consummate  the  offence. 

The  case  is  undoubtedly  within  the  words  of  the  32d  section  of 
the  Enrolling  and  Licensing  Act.  The  Active  was  a  licensed  vessel 
employed  in  a  trade  other  than  that  for  which  she  was  licensed. 

The  argument  that  this  act  was  intended  merely  to  secure  the 
revenue,  and  that  its  provisions  do  not  contemplate  a  vessel  laden 
with  domestic  produce  not  subject  to  duty,  has  been  urged  with  great 
force,  and  certainly  derives  much  strength  firom  the  various  sections 
of  the  act  which  have  been  quoted.  But  the  words  of  the  32d  sec- 
tion are  explicit,  and  although  other  preceding  sections  furnish  much 
reason  for  believing  that  a  forfeiture  in  a  case  where  the  revenue 
could  not  be  defrauded,  might  not  be  contemplated  by  the  legislature, 
yet  they  are  not  so  expressed  as  to  control  the  32d  section.  The 
Active  and  her  cargo,  therefore,  must  be  considered  as  forfeited,  ex- 
cept so  far  as  they  come  within  the  33d  section. 

That  section  is  in  these  words :  '^  Provided  nevertheless,  and  be  it 
further  enacted,  that  in  all  cases  where  the  whole  or  any  part  of  the 
lading,  or  cargo  on  board,  any  ship  or  vessel,  shall  belong,  bond  fidcj 
to  any  person  or  persons  other  than  the  master,  owner,  or  mariners, 
of  such  ship  or  vessel,  and  upon  which  the  duties  shall  have,  been 
previously  paid  or  secured,  according  to  law,  shall  be  exempted  firom 
any  forfeiture  under  this  act,  any  thing  therein  contained  to  the  con- 
trary notwithstanding." 

In  this  case  the  libel  states,  that Billings  and Morgan 
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were  owners  of  the  vessel,  and  a  certain Grates  owner  of  the 

cargo.  A  claim  is  filed  by  Billings  and  Morgan  for  the 
vessel  and  part  of  *  the  cargo,  and  by  Gates  for  the  residue  [  *  107  ] 
of  the  cargo.  It  appears,  then,  both  from  the  libel  and  claim, 
that  a  part  of  the  cargo  did  ^  belong,  band  fide^  to  a  person  other 
than  the  master,  owner,  or  mariners,  of  the  ship  or  vessel"  This 
part  of  the  cargo  comes  completely  within  that  part  of  the  descrip- 
tion which  relates  to  the  ownership  of  the  property.  But  the  goods 
on  board  being  liable  to  no  duty,  the  duties  could  not  have  been  pre- 
viously paid  or  secured. 

The  court  considers  this  section  as  manifesting  a  dear  intention 
in  the  legislature  to  exempt  from  forfeiture  a  cargo  not  belonging  to 
the  owner,  master,  or  mariners,  provided  that  cargo  was  not  liable  to 
duties.  Whether  this  condition  was  produced  by  a  previous  payment 
of  duties,  or  by  a  perfect  exemption  from  duties,  must  be  immateriaL 
Duties  cannot  be  paid  or  secured,  according  to  law,  on  goods  not 
liable,  by  law,  to  duty.  The  legislature  must  be  understood,  when 
saying  <<  upon  which  the  duties  have  been  previously  paid  or  secured 
according  to  law,"  to  mean,  *'  upon  which  the  duties,  if  any,  have 
been  previously  paid,"  &x>. 

It  is  the  opinion  of  the  court,  that  the  sentence  of  the  circuit  court 
be  reversed  as  to  so  much  of  the  cargo  of  the  sloop  Active  as  is 

claimed  as  the  property  of Grates,  and  be  aflirmed  as  to  the 

vessel  and  the  residue  of  the  cargo. 

And  it  is  directed  to  be  certified  that  there  was  probable  cause  of 
seizure. 


Hawthornb,   Claimemt  of   the  Brig   Clarissa   Claiborne,  v.  Tea 

United  States. 

7  C.  107. 

This  court  will  grant  a  commission  to  take  new  evidence  to  be  used  here,  in  a  case  of 

admiralty  jurisdiction. 

This  was  an  appeal  from  the  sentence  of  the  district  court|  New  * 
Orleans,  condemning  the  brig  Clarissa  Claiborne,  for  violating  a  law 
of  the  United  States. 

*  Hare  J  moved  for  a  cerHorari  upon  a  suggestion  of  di-  [  •108  ] 
minution  of  the  record,  in  not  sending  up  the  depositions 
of  the  witnesses. 
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Marshall,  C.  J.  What  prevents  you  from  prodadng  the  wit- 
nesses here,  or  taking  their  depositions  de  novo  ? 

Hare  suggested  a  doubt,  whether  cases  for  violation  of  the  em- 
bargo, are  cases  of  admiralty,  or  of  prize  jurisdiction. 

However,  on  a  subsequent  day,  he  moved  for  and  obtained  a  com- 
mission to  take  the  depositions  of  witnesses  at  New  Orleans,  to  be 
used  on  the  trial  in  this  court,  at  the  next  term. 

A  like  commission  was  granted  in  the  case  of  Williams  and  Arm- 
royd,  at  this  term. 


The  United  States  v.  John  Goodwin. 

7  C.  108. 

No  writ  of  error  lies  to  the  supreme  court  of  the  United  States,  to  reverse  the  judgment  of  a 
drcnit  court  in  a  ciyil  action,  which  has  been  carried  up  to  the  circuit  court  from  the  dis* 
trict  court,  by  writ  of  error.> 

This  was  an  action  of  debt  brought  originally  in  the  district  court, 
for  the  district  of  Pennsylvania,  by  the  United  States,  against  John 
Goodwin,  for  $15,000,  as  a  penalty  for  not  entering  goods  agreeably 
to  the  prime  cost,  at  the  place  of  exportation,  with  intent  to  defraud 
the  revenue.  The  judgment  of  the  district  court,  which  was  in  favor 
of  the  United  States,  was,  upon  a  writ  of  error,  reversed  in  the  circuit 
court ;  and  thereupon  the  United  States  sued  out  the  present  writ  of 
error  to  this  court 

A  doubt  having  been  suggested,  whether  this  court  could  take 
jurisdiction  by  writ  of  error,  in  a  civil  action,  which  had  been  carried 
up  by  writ  of  error,  from  the  district  court  to  the  circuit  court,  that 
question  was  submitted  to  this  court  without  argument 

[  •  109  ]  •  Washington,  J.,  delivered  the  opinion  of  the  court,  as 
follows : 
This  case  stands  upon  a  writ  of  error  to  the  circuit  court,  for  the 
district  of  Pennsylvania.  By  the  record,  it  appears  that  an  action 
of  debt  was  brought,  in  the  name  of  the  United  States,  against  the 
defendant  in  error,  in  the  district  court  of  Pennsylvania ;  in  which 
judgment  was  rendered  for  the  United  States.  On  a  writ  of  error  to 
the  circuit  court  for  that  district,  that  judgment  was  reversed ;  and 

^By  the  act  of  July  4,  1840,  8.  8,  (5  Stats,  at  Large,  893,)  jurisdiction  was  given  to 
the  supreme  court 
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upon  like  process,  the  cause  has  been  brought  into  this  court,  for 
reexamination.  A  rule  has  been  obtained  by  the  defendant  in  error, 
upon  the  United  States,  to  show  cause  why  the  writ  of  error  should 
not  be  dismissed ;  and  the  ground  of  the  rule  is,  that,  as  the  cause 
was  not  removed  from  the  district  into  the  circuit  court,  by  appeal, 
but  by  writ  of  error,  there  is  no  provision  in  any  of  the  laws  of  the 
United  States,  giving  jurisdiction  to  this  court,  to  reexamine  the 
judgment  of  the  circuit  court,  upon  a  writ  of  error  or  otherwise. 
This  question  can  only  be  decided  by  an  attentive  consideration  of 
the  different  acts  of  Congress  on  this  subject. 

The  21st  section  of  the  judicial  law'  of  1789,  declares,  that  from 
final  decrees  in  a  district  court  in  cases  of  admiralty  and  maritime 
jurisdiction,  where  the  matter  in  dispute,  exclusive  of  costs,  exceeds 
$300,  an  appeal  shall  be  allowed  to  the  circuit  court  The  22d  sec- 
tion provides,  that  final  decrees  and  judgments  in  civil  actions,  in 
a  district  court,  where  the  matter  in  dispute  exceeds  the  value  of 
$50,  exclusive  of  costs,  may  be  reexamined  and  reversed  or  affirmed 
in  a  circuit  court,  upon  a  writ  of  error.  '  This  section  then  pro- 
ceeds to  declare,  that,  upon  a  like  process,  (that  is  to  say  upon  a 
writ  of  error,)  may  final  judgments  and  decrees  in  civil  actions  and 
suits  in  equity,  in  a  circuit  court,  brought  there  by  original  process, 
or  removed  there  from  the  state  courts,  or  by  appeal  from  a  district 
court,  where  the  value  exceeds  $2,000,  exclusive  of  costs,  be  reex- 
amined and  reversed  or  affirmed  in  the  supreme  court 

•  The  2d  section  of  the  act  of  the  3d  of  March,  1803,^  so  [  •  110  ] 
far  changes  the  above  sections  of  the  act  of  1789,  that 
whereas  the  latter  allows  an  appeal  from  the  district  to  the  circuit 
court,  only  in  admiralty  and  maritime  cases,  where  the  value  in  dis- 
pute, exclusive  of  costs,  exceeds  $300,  the  former  provides  an  appeal 
from  all  final  judgments  or  decrees  in  a  district  court,  where  the  mat- 
ter in  dispute,  exclusive  of  costs,  exceeds  $50,  and  also  an  appeal  to 
the  supreme  court,  from  all  final  decrees  and  judgments  in  a  circuit 
court,  in  cases  of  equity,  of  admiralty,  and  maritime  jurisdiction, 
and  of  prize  or  no  prize,  where  the  value,  exclusive  of  costs,  exceeds 
$2,000.  But  this  law  makes  no  provision  for  the  appellate  jurisdic- 
tion of  the  supreme  court  in  any  other  cases  than  those  above  men- 
tioned. Consequently,  we  must  refer  to  the  sections  of  the  act  of 
1789,  before  noticed,  (which  are  still  in  force,  except  so  far  as  they 
are  inconsistent  with  i^e  provisions  of  the  act  of  1803,)  to  see  in  what 
cases,  other  than  those  provided  for  by  the  act  of  1803,  the  supreme 
court  can  review  the  decisions  ''of  the  circuit  courts.     It  has  been 


1 1  Stats,  ftt  Large,  88.  >  2  Stats,  at  Large,  244. 
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shown,  that  all  final  judgments  or  decrees  in  civil  actions  and  suits 
in  equity,  in  a  circuit  court,  brought  there  by  original  process,  or  re« 
moved  from  the  state  courts,  or  by  appeal,  from  a  district  court,  may 
be  reexamined  in  the  supreme  court,  upon  a  writ  of  eiror.  But  no  case 
can,  under  this  act,  be  removed  from  a  district  court  by  appeal,  except 
it  be  of  admiraliy  and  maritime  jurisdiction ;  and,  consequently,  under 
the  literal  construction  of  this  law,  no  other  cases  could  be  carried 
from  the  circuit  court  to  the  supreme  court.  The  question,  then  is, 
whether  the  word  appeal,  in  the  22d  section,  is  to  be  understood 
technically,  or  merely  as  descriptive  of  the  appellate  jurisdiction  of 
the  superior  court,  without  regard  to  the  particular  mode  by  which  a 
cause  is  transmitted  to  that  jurisdiction  ?  This  question  appears  to 
have  been  considered  by  the  supreme  court  so  early  as  the  year  1796, 
in  the  case  of  Wiscart  v.  Dauchy,  3  Dallas,  321.  Chief  Justice  Ells- 
worth, in  delivering  the  opinion  of  the  court  in  that  case,  expresses 
himself  as  follows :  '^  The  act  of  1789,'  speaks  of  appeal  and  writ 
of  eiror,  but  does  not  confound  them.  They  are  to  be  understood  ac- 
cording to  their  ordinary  acceptation.  An  appeal  is  a  civil  law  pro- 
cess, and  removes  a  cause  entirely,  subjecting  the  law  and 
[•111]  fact,  to  a  review  and  •  retrial.  A  writ  of  error  is  a  common 
law  process,  and  removes  for  reexamination  nothing  but  the 
law.  This  statute  observes  tiiis  distinction.  In  admiralty  and  ma^ 
ritime  causes,  an  appeal  is  allowed  from  the  district  to  the  circuit 
court,  if  the  matter  in  dispute  exceeds  |^300,  and  yet  decrees  and 
judgments  in  civil  actions  may  be  removed  by  writ  of  error,  from  the 
dislxict  to  the  circuit  court,  though  the  value  barely  exceeds  $50." 
In  another  part  of  this  opinion,  the  judge  adds,  <<  that  as  to  the  appel- 
late jurisdiction  of  the  supreme  court,  the  22d  section  says,  and  upon 
a  like  process,  that  is,  upon  a  writ  of  error,  shall  final  judgments  and 
decrees  in  civil  actions,  namely,  cases  not  criminal,  and  suits  in  equi- 
ty, &C.  Among  the  causes  which  may  be  brought  to  the  supreme 
court,  by  writ  of  error,  are  cases  which  had  been  removed  to  the  cir- 
cuit court,  by  appeal  from  a  district  court,  which  can  only  be  cases 
of  admiralty  and  maritime  jurisdiction." 

The  objection  made  to  this  interpretation  of  the  word  appeal,  that 
judgments  in  civil  actions  at  common  law,  commenced  in  a  district 
court,  could  be  reexamined  only  in  a  circuit  court,  if  well  founded  in 
itself,  could  not,  with  any  propriety,  be  addressed  to  courts,  after  the 
legislative  meaning  of  the  term  is  ascertained.  The  technical  dis- 
tinction between  a  writ  of  error,  and  an  appeal,  and  between  the  dif- 
ferent cases  to  which  they  were  applicable,  was  clearly  marked  in  the 
act  of  the  13th  of  February,  1801,^  which  was  afterwards  repealed 


^  1  StatB.  at  Large,  78.  >  2  Stats,  at  Large,  89. 
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by  the  act  of  the  8th  of  March,  1802.^  The  former  act,  after  provid- 
ing for  the  removal  of  all  final  judgments  or  decrees,  above  the  value 
of  $50,  from  a  district  to  a  circuit  court,  by  appeal,  and  by  a  like 
proceeding  for  a  removal  to  the  supreme  court,  of  those  cases  only, 
which  were  of  equity,  of  admiralty  and  maritime  jurisdiction,  and 
of  prize  or  no  prize,  proceeded  to  provide  for  civil  actions  at  common 
law,  originating  in  a  district  court,  by  declaring  that  final  judgments, 
in  such  cases,  if  of  a  certain  value,  might  be  removed  at  once,  from 
the  district  to  the  supreme  court,  by  writ  of  error.  So  that,  as  the 
law  stood  at  that  time,  a  party,  in  cases  at  common  law,  had  an 
election  to  carry  his  case,  where  it  exceeded  $2,000,  by  writ  of  error, 
from  the  district  to  the  circuit  court,  under  the  22d  section  of 
the  act  of  1789,  but  without  the  privilege  of  proceeding  *  far-  [  *  112  ] 
ther,  or  to  proceed  with  his  cause  at  once,  to  the  supreme 
court,  passing  by  the  circuit  court.  But  it  appears  not  to  have  been 
the  policy  of  the  legislature  at  that  time,  to  subject  the  decisions  of 
the  district  court,  in  civil  cases  at  common  law,  to  more  than  one 
reexamination  in  an  appellate  court. 

7C.287;  6P.190;  6P.470;  12P.148;  14P.614;  8  Wal.  678. 


Whelan  v.  The  Unused  States. 

7  C.  112. 

Cmcs  of  Bdznre  upon  waters  navigable  from  the  sea,  hj  vessels  of  more  than  ten  tons  bur- 
den, for  breach  of  the  laws  of  the  United  States,  are  civil  cases  of  admiralty  and  maritime 
jurisdiction,  and  are  to  be  tried  without  a  jury. 

This  cause  standing  so  late  on  the  docket,  that  it  was  not  Ukely 
to  be  called  for  trial  at  this  term,  Dallas^  for  the  United  States,  sug- 
gested the  propriety  of  assigning  a  particular  day  for  the  hearing,  as 
it  was  a  case  of  importance,  and  involved  a  question  of  jurisdiction, 
namely :  whether  a  seizure  of  a  vessel,  on  waters  navigable  from  the 
sea  for  vessels  of  ten  and  more  tons  burden,  for  breach  of  a  law  of 
the  United  States,  was  to  be  tried  by  a  jury.  This  question  was 
said  to  be  important,  because  the  judge  of  the  district  of  Pennsyl- 
vania had  refused  to  try  any  cases  of  that  kind,  until  the  question 
was  finally  settied  by  this  court. 

1  2  Stats,  at  Large,  182. 
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The  court  accordingly  assigned  a  day  for  hearing  that  questioni  but 
intimated  an  opinion  that  it  was  already  decided  in  the  cases  of  The 
Vengeance,  3  DalL  297 ;  The  Betsey  and  Chdrlotte,  4  Cranch,  433 ; 
and  Yeaton  v.  United  States,  5  Cranch,  281. 

E.  Tilghmcmj  for  the  appellant,  after  looking  into  those  cases, 
abandoned  the  question  as  to  jurisdiction,  consideiing  the  cases  cited 
as  conclusive  against  him. 

The  Court  said  that  the  question  had  been  certainly  settled  in 
this  court,  upon  full  argument. 

6  H.  441. 


[  •  113  ]  •  The  United  States  v.  The  Brig  Eliza. 

7  c.  lis. 

Under  the  Embargo  Actof  Jannarj  9, 1808,  (2  Stats,  at  Large,  453,  b.  3,)  the  offence  was  not 
complete  until  the  arrival  of  the  yessel  at  a  foreign  port.  But  on  her  xetum  the  Tessel 
was  liable  to  seizure. 

Appeal  from  a  decree  of  the  circuit  court  of  the  United  States  for 
the  district  of  Delaware,  dismissing  a  libel  filed  by  the  United  States 
against  The  EUza,  for  having  proceeded  to  a  foreign  port  or  place, 
contrary  to  section  3,  of  the  act  of  January  9,  1808,  (2  Stats,  at 
Large,  453.) 

Dallas^  for  the  United  States. 

J.  jR.  LtgersoUj  for  the  claimant. 

[  *  115  ]  *  Marshall,  C.  J.,  stated  that  it  was  the  opinion  of  the 
court  that  the  vessel  was  liable  to  seizure ;  but  that  a  ma- 
jority of  the  court  was  of  opinion  that  the  offence  was  not  com- 
plete until  the  arrival  of  the  vessel  in  a  foreign  port ;  but  the  facta 
of  the  case  do  not  appear,  so  as  to  enable  the  court  to  decide  that 
point ;  the  cause  is  therefore  continued  for  further  proofl 


l 


FEBRUARY  TERM,  1812-  477 

United  States  v.  Crosby.    7  G. 


The  United  States  v.  Jonah  Crosby. 

7  C.  115. 

The  title  to  land  can  be  acquired  and  lost  only  in  the  manner  prescribed  by  the  law  of  the 

place  where  such  land  is  situate. 

This  case  is  fiilly  stated  in  the  following  opinion  of  this  court, 
which  was  delivered  by 

Story,  J.,  on  the  24th  of  February,  all  the  judges  being  present, — 

A  writ  of  intrusion  was  brought  by  the  United  States,  against  the 
defendant  in  error,  to  recover  possession  of  an  undivided  part  of  cer- 
tain land  lying  within  the  district  of  Maine.  Upon  the  trial  of  the 
cause  in  the  district  court  of  that  district,  a  special  verdict  was  found 
by  the  jury,  upon  which  the  same  court  gave  judgment  in  favor  of 
the  defendant  in  error.  This  judgment  was  afterwards  affirmed  in 
the  circuit  court  of  Massachusetts,  and  is  now  before  the  supreme 
court  for  a  final  decision. 

By  the  special  verdict,  it  appears  that  the  claim  of  the  Uni- 
ted States  to  the  land  in  controversy  is  under  one  *  Nathan-  [  *  116  ] 
id  Dowse,  who  derived  his  title,  if  any,  fi"om  an  instrument 
stated  at  large  in  the  same  verdict,  and  executed  in  his  favor  by  one 
John  Nelson.  The  instrument  is  without  a  seal,  and  was  executed 
at  the  Island  of  Grenada,  in  the  West  Indies,  before  a  notary  pub- 
lic, according  to  the  mode  prescribed  by  the  existing  laws  to  pass 
real  estate  in  that  colony ;  and  both  parties  were,  at  that  time,  resi- 
dents therein. 

By  the  laws  of  Massachusetts,  no  estate  of  freehold  in  land  can 
be  conveyed  unless  by  a  deed  or  conveyance,  under  the  hand  and 
seal  of  the  party ;  and  to  perfect  the  title  as  against  strangers,  it  is 
further  requisite  that  the  deed  should  be  acknowledged  before  a 
proper  magistrate,  and  recorded  in  the  registryof  deeds  for  the  county 
where  the  land  lies. 

The  question  presented  for  consideration  is,  whether  the  lex  loci 
contractus  or  the  lex  loci  rei  sites  is  to  govern  in  the  disposal  of  real 
estates. 

The  court  entertain  no  doubt  on  the  subject ;  and  are  clearly  of 
opinion  that  the  title  to  land  can  be  acquired  and  lost  only  in  the  man- 
ner prescribed  by  the  law  of  the  place  where  such  land  is  situate. 
The  judgment  of  the  circuit  court  must,  therefore,  be  affirmed. 

9  W.  565 ;  10  W.  192 ;  5  H.  233. 
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The  Schooner  Exchange  t;.  IVFFaddon  and  others. 

7  C.116. 

A  public  armed  yefltel,  in  the  service  of  a  sovereign  at  peace  with  the  United  States,  ia  aot 

within  the  ordinary  jurisdiction  of  our  tribunals  while  in  a  port  of  the  United  States. 
But  the  sovereign  power  of  the  United  States  maj  interpose,  and  impart  snch  a  jurisdiction. 

[  •117  ]  •  Appeal  from  the  sentence  of  the  circuit  court  of*  the 
United  States  for  the  district  of  Pennsylvania* 
The  case  was  this ;  on  the  24th  of  August,  1811,  John  IVFFaddon, 
and  William  Greetham,  of  the  State  of  Msuyland,  filed  their  libel  in 
the  district  court  of  the  United  States,  for  the  district  of  Pennsyl- 
vania, ageiinst  the  schooner  Exchange,  setting  forth  that  they  w«re 
her  sole  owners,  on  the  27th  of  October,  1809,  when  she  sailed  from 
Baltimore,  bound  to  St.  Sebastians,  in  Spain.  That  while  lawfully 
and  peaceably  pursuing  her  voyage,  she  was,  on  the  30th  of  De- 
cember, 1810,  violently  and 'forcibly  taken  by  certain  persons,  act- 
ing under  the  decrees  and  orders  of  Napoleon,  Emperor  of  the 
French,  out  of  the  custody  of  the  libellants,  and  of  their  captain 
and  agent,  and  was  disposed  of  by  those  persons,  or  some  of  them, 
in  violation  of  the  rights  of  the  libellants,  and  of  the  law  of  nations 
in  that  behalf.  That  she  had  been  brought  into  the  port  of  Philadel- 
phia, and  was  then  in  the  jurisdiction  of  that  court,  in  possession  of 
a  certain  Dennis  M.  Begon,  her  reputed  captain  or  master.  That  no 
sentence  or  decree  of  condemnation  had  been  pronounced  against 
her,  by  any  court  of  competent  jurisdiction ;  but  that  the  property  of 
the  libellants  in  her  remained  unchanged  and  in  full  force.  They 
therefore  prayed  the  usual  process  of  the  court,  to  attach  the  vessel, 
and  that  she  might  be  restored  to  them. 

Upon  this  libel  the  usual  process  was  issued,  returnable  on  the 
30th  of  August,  1811,  which  was  executed  and  returned  accordingly, 
but  no  person  appeared  to  claim  the  vessel  in  opposition  to  the  libel- 
lants. On  the  6th  of  September,  the  usual  proclamation  was  made 
lor  all  persons  to  appear  and  show  cause  why  the  vessel  should  not 
be  restored  to  her  former  owners,  but  no  person  appeared. 

On  the  13th  of  September,  a  like  proclamation  was  made,  but  no 

appearance  was  entered. 

[  •  118  ]       On  the  20th  of  September,  Mr.  Dallas^  the  attorney  •  of 

the  United  States,  for  the  district  of  Pennsylvania,  appeared, 

and  (at  the  instance  of  the  executive  department  of  the  government 
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of  the  United  States,  as  it  is  understood,)  filed  a  suggestion,  to  the 
following  effect : 

Protesting  that  he  does  not  know,  and  does  not  admit  the  truth  of 
the  allegations  contained  in  the  libel,  he  suggests  and  gives  the  court 
to  understand  and  be  informed, 

That  inasmuch  as  there  exists  between  the  United  States  of 
America,  and  Napoleon,  Emperor  of  France,  and  King  of  Italy,  &c., 
&c.,  a  state  of  peace  and  amity ;  the  public  vessels  of  his  said  im- 
perial and  royal  majesty,  conforming  to  the  law  of  nations,  and  laws 
of  the  said  United  States,  may  freely  enter  the  ports  and  harbors  of 
the  said  United  States,  and  at  pleasure  depart  therefrom  without 
seizure,  arrest,  detention,  or  molestation.  That  a  certain  public  ves- 
sel  described,  and  known  as  the  Balaou,  or  vessel  No.  5,  belonging  to 
his  said  imperial  and  royal  majesty,  and  actually  employed  in  his 
service,  under  the  command  of  the  Sieur  Begon,  upon  a  voyage  from 
Europe  to  the  Indies,  having  encountered  great  stress  of  weather 
upon  the  high  seas,  was  compelled  to  enter  the  port  of  Philadelphia, 
for  refreshment  and  repairs,  about  the  22d  of  July,  1811.  That  hav- 
ing entered  the  said  port  from  necessity,  and  not  voluntarily ;  having 
procured  the  requisite  refreshments  and  repairs,  and  having  conform- 
ed  in  all  things  to  the  law  of  nations,  and  the  laws  of  the  United 
States,  was  about  to  depart  from  the  said  port  of  Philadelphia,  and 
to  resume  her  voyage  in  the  service  of  his  said  imperial  and  royal 
majesty,  when  on  the  24th  of  August,  1811,  she  W€is  seized,  arrested, 
and  detained,  in  pursuance  of  the  process  of  attachment  issued  upon 
the  prayer  of  the  libellants.  That  the  said  public  vessel  had  not, 
at  any  time,  been  violently  and  forcibly  taken  or  captured  from  the 
libellants,  their  captain  and  agent,  on  the  high  seas,  as  prize  of  war,  or 
otherwise ;  but  that  if  the  said  public  vessel,  belonging  to  his  said  im- 
perial and  royal  majesty  as  aforesaid,  ever  was  a  vessel  navigating 
under  the  flag  of  the  United  States,  and  possessed  by  the  libellants, 
citizens  thereof,  as  in  their  libel  is  alleged,  (which,  neverthe- 
less, *  the  said  attorney  does  not  admit,)  the  property  of  the  [  *  119  ] 
libellants  in  the  said  vessel  was  seized  and  divested,  and 
the  same  became  vested  in  his  imperial  and  royal  majesty,  within  a 
port  of  his  empire,  or  of  a  country  occupied  by  his  arms,  out  of  the 
jurisdiction  of  the  United  States,  and  of  any  particular  State  of  the 
United  States,  according  to  the  decrees  and  laws  of  Prance,  in  such 
case  provided.  And  the  said  attorney  submitting,  whether,  in  con- 
sideration of  the  premises,  the  court  wiU  take  cognizance  of  the 
cause,  respectfully  prays,  that  the  court  will  be  pleased  to  order  and 
decree,  that  the  process  of  attachment,  heretofore  issued,  be  quashed ; 
that  the  libel  be  dismissed  with  costs ;  and  that  the  said  public  ves- 
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sel,  her  tackle,  &c.,  belonging  to  his  said  imperial  and  royal  majesty, 
be  released,  &c.  And  the  said  attorney  brings  here  into  court  the 
original  commission  of  the  said  Sieur  Begon,  &C 

On  the  27th  of  September,  1811,  the  libellants  filed  their  answer  to 
the  suggestion  of  the  district  attorney,  to  which  they  except,  because 
it  does  not  appear  to  be  made  for,  or  on  behalf,  or  at  the  instance  of 
the  United  States,  or  any  other  body  politic  or  person. 

They  aver,  that  the  schooner  is  not  a  public  vessel,  belonging  to 
his  imperial  and  royal  majesty,  but  is  the  property  of  the  libellants. 
They  deny  that  she  was  compelled  by  stress  of  weather  to  enter  the 
port  of  Philadelphia,  or  that  she  came  otherwise  than  voluntarily ; 
and  that  the  property  of  the  libellants  in  the  vessel  never  was  divest- 
ed, or  vested  in  his  imperial  and  royal  majesty,  within  a  port  of  his 
empire,  or  of  a  country  occupied  by  his  arms. 

The  district  attorney  produced  the  affidavits  of  the  Sieur  Begon, 
and  the  French  consul,  verifying  the  commission  of  the  captain,  and 
stating  the  fact  that  the  public  vessels  of  the  emperor  of  France 
never  carry  with  them  any  other  document  or  evidence  that  they  be- 
long to  him,  than  his  flag,  the  commission,  and  the  possession  of  his 
ojBEicers. 

In  the  commission,  it  was  stated  that  the  vessel  was  armed  at 
Bayonne. 
{  •  120  ]  On  the  4th  of  October,  1811,  the  district  judge  *  dismissed 
the  libel  with  costs,  upon  the  ground  that  a  public  armed 
vessel  of  a  foreign  sovereign,  in  amity  with  our  government,  is  not 
subject  to  the  ordinary  judicial  tribunals  of  the  country,  so  far  as  re- 
gards the  question  of  title,  by  which  such  sovereign  claims  to  hold 
the  vessel. 

From  this  sentence,  the  libellants  appealed  to  the  circuit  court, 
where  it  was  reversed,  on  the  28th  of  October,  1811. 

From  this  sentence  of  reversal,  the  district  attorney  appealed  to 
this  court 

Dallas,  attorney  of  the  United  States,  for  the  district  of  Pennsyl- 
vania, and  Pinkney,  for  the  claimant. 

Harper  and  Hare,  contrk 

[  *  135  ]  *  Marshall,  C.  J.,  delivered  the  opinion  of  the  court,  as 
follows : 
This  case  involves  the  very  delicate  and  important  inquiry,  whe- 
ther an  American  citizen  can  assert,  in  an  American  court,  a  title  to 
an  armed  national  vessel,  found  within  the  waters  of  the  United 
States. 
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The  question  has  been  considered  with  an  earnest  solici- 
tnde,  that  the  decision  may  conform  to  those  *  principles  of  [  *  136  ] 
national  and  mmiicipal  law  by  which  it  ought  to  be  regu- 
lated. 

In  exploring  an  unbeaten  path,  with  few,  if  any,  aids  from  prece- 
dents or  written  law,  the  court  has  found  it  necessary  to  rely  much 
on  general  principles,  and  on  a  train  of  reasoning,  founded  on  cases 
in  some  degree  analogous  to  this. 

The  jurisdiction  of  courts  is  a  branch  of  that  which  is  possessed  by 
the  nation  as  an  independent  sovereign  power. 

The  jurisdiction  of  the  nation  within  its  own  territory  is  necessa^ 
rily  exclusive  and  absolute.  It  is  susceptible  of  no  limitation  not 
imposed  by  itself.  Any  restriction  upon  it,  deriving  validity  from  an 
external  source,  would  imply  a  diminution  of  its  sovereignty  to  the 
extent  of  the  restriction,  and  an  investment  of  that  sovereignly  to  the 
same  extent  in  that  power  which  could  impose  such  restriction. 

^  exceptions,  therefore,  to  the  full  and  complete  power  of  a  na- 
tion within  its  own  territories,  must  be  traced  up  to  the  consent  of 
the  nation  itself.     They  can  flow  from  no  other  legitimate  source. 

This  consent  may  be  either  express  or  implied.  In  the  latter  case, 
it  is  less  determinate,  exposed  more  to  the  uncertainties  of  construe- 
tion ;  but,  if  understood,  not  less  obligatory. 

The  world  being  composed  of  distinct  sovereignties,  possessing 
equal  rights  and  equal  independence,  whose  mutual  benefit  is  pro- 
moted by  intercourse  with  each  other,  and  by  an  interchange  of  those 
good  ojBEices  which  humanity  dictates  and  its  wants  require,  all  sove- 
reigns have  consented  to  a  relaxation  in  practice,  in  cases  under  cer- 
tain peculiar  circumstances,  of  that  absolute  and  complete  jurisdic- 
tion within  their  respective  territories  which  sovereignty  confers. 

This  consent  may,  in  some  instances,  be  tested  by  common  usage, 
and  by  common  opinion,  growing  out  of  that  usage. 

•  A  nation  would  justly  be  considered  as  violating  its  faith,  [  *  137  ] 
although  that  faith  might  not  be  expressly  plighted,  which 
should  suddenly  and  without  previous  notice,  exercise* its  territorial 
powers  in  a  manner  not  consonant  to  the  usages  and  received  obliga- 
tions of  the  civilized  world. 

This  full  and  absolute  territorial  jurisdiction  being  alike  the  attri- 
bute of  every  sovereign,  and  being  incapable  of  conferring  extra-ter- 
ritorial power,  would  not  seem  to  contemplate  foreign  sovereigns  nor 
their  sovereign  rights  as  its  objects.  One  sovereign  being  in  no  re- 
spect amenable  to  another,  and  being  bound  by  obligations  of  the 
highest  character  not  to  degrade  the  dignity  of  his  nation,  by  placing 
himself  or  its  sovereign  rights  within  the  jurisdiction  of  another,  can 
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be  supposed  to  enter  a  foreign  territory  only  under  an  express  license, 
or  in  the  confidence  that  the  immunities  belonging  to  his  independ- 
ent sovereign  station,  though  not  expressly  stipulated,  are  reserved  by 
impUcation,  and  wiU  be  extended  to  him. 

This  perfect  equality  and  absolute  independence  of  sovereigns,  and 
this  common  interest  impelling  them  to  mutual  intercourse,  and  an 
interchange  of  good  offices  with  each  other,  have  given  rise  to  a  class 
of  cases  in  which  every  sovereign  is  understood  to  waive  the  exerdse 
of  a  part  of  that  complete  exclusive  territorial  jurisdiction,  which  has 
been  stated  to  be  the  attribute  of  every  nation. 

1st.  One  of  these  is  admitted  to  be  the  exemption  of  the  person 
of  the  sovereign  from  arrest  or  detention  within  a  foreign  territory. 

If  he  enters  that  territory  with  the  knowledge  and  license  of  its 
sovereign,  that  license,  although  containing  no  stipulation  exempting 
his  person  from  arrest,  is  universally  understood  to  imply  such  stipu- 
lation. 

Why  has  the  whole  civilized  world  concurred  in  this  construction  ? 
The  answer  cannot  be  mistaken.  A  foreign  sovereign  is  not  under- 
stood as  intending  to  subject  himself  to  a  jurisdiction  incompatible 
with  his  dignity,  and  the  dignity  of  his  nation,  and  it  is  to 
[  *  138  ]  avoid  this  *  subjection  that  the  license  has  been  obtained. 
The  character  to  whom  it  is  given,  and  the  object  for  which 
it  is  granted,  equally  require  that  it  should  be  construed  to  impart  full 
security  to  the  person  who  has  obtained  it.  This  security,  however, 
need  not  be  expressed ;  it  is  implied  from  the  circumstances  of  the 
case. 

Should  one  sovereign  enter  the  territory  of  another,  without  the 
consent  of  that  other,  expressed  or  implied,  it  would  present  a  ques- 
tion which  does  not  appear  to  be.  perfectly  settled,  a  decision  of 
which  is  not  necessary  to  any  conclusion  to  which  the  court  may 
come  in  the  cause  under  consideration.  If  he  did  not  thereby  expose 
himself  to  the  territorial  jurisdiction  of  the  sovereign,  whose  domi- 
nions he  had  entered,  it  would  seem  to  be  because  all  sovereigns  im- 
pliedly engage  not  to  avail  themselves  of  a  power  over  their  equal, 
which  a  romantic  confidence  in  their  magnanimity  has  placed  in  their 
hands. 

2d.  A  second  case,  standing  on  the  same  principles  with  the  first, 
is  the  immunity  which  aU  civilized  nations  allow  to  foreign  ministers. 

Whatever  may  be  the  principle  on  which  this  immunity  is  esta^ 
Dlished,  w'hether  we  consider  him  as  in  the  place  of  the  sovereign  he 
represents,  or  by  a  political  fiction  suppose  him  to  be  extra-territorial, 
and,  therefore,  in  point  of  law,  not  within  the  jurisdiction  of  the  so- 
vereign at  whose  court  he  resides ;  still,  the  immunity  itself  is  granted 
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by  the  governing  power  of  the  nation  to  which  the  minister  is  deputed. 
This  fiction  of  ex-territoriality  could  not  be  erected  and  supported 
against  the  will  of  the  sovereign  of  the  territory.  He  is  supposed  to 
assent  to  it. 

This  consent  is  not  expressed.  It  is  true  that  in  some  countries, 
and  in  this  among  others,  a  special  law  is  enacted  for  the  case.  But 
the  law  obviously  proceeds  on  the  idea  of  prescribing  the  punishment 
of  an  act  previously  unlawful,  not  of  granting  to  a  foreign  minister 
a  privilege  which  he  would  not  otherwise  possess. 

The  assent  of  the  sovereign  to  the  very  important  and  ex- 
tensive exemptions  from  territorial  jurisdiction  *  which  are  [  *139  ] 
admitted  to  attach  to  foreign  ministers,  is  implied  from  the 
considerations  that,  without  such  exemption,  every  sovereign  would 
hazard  his  own  dignity  by  employing  a  public  minister  abroad.  His 
minister  would  owe  temporary  and  local  allegiance  to  a  foreign  prince, 
and  would  be  less  competent  to  the  objects  of  his  mission.  A  sove- 
reign committing  the  interests  of  his  nation  with  a  foreign  power,  to 
the  care  of  a  person  whom  he  has  selected  for  that  purpose,  cannot 
intend  to  subject  his  minister  in  any  degree  to  that  power ;  and,  there- 
fore, a  consent  to  receive  him,  implies  a  consent  that  he  shall  possess 
those  privileges  which  his  principal  intended  he  should  retain  —  pri- 
vileges which  are  essential  to  the  dignity  of  his  sovereign,  and  to  the 
duties  he  is  bound  to  perform. 

In  what  cases  a  minister,  by  infracting  the  laws  of  the  country  in 
which  he  resides,  may  subject  himself  to  other  punishment  than  will 
be  inflicted  by  his  own  sovereign,  is  an  inquiry  foreign  to  the  present 
purpose.  If  his  crimes  be  such  as  to  render  him  amenable  to  the 
local  jurisdiction,  it  must  be  because  they  forfeit  the  privileges  annex- 
ed to  his  character;  and  the  minister,  by  violating  the  conditions 
under  which  he  was  received  as  the  representative  of  a  foreign  sove- 
ifeign,  has  surrendered  the  immunities  granted  on  those  conditions ; 
or,  according  to  the  true  meaning  of  the  original  assent,  has  ceased 
to  be  entitled  to  them. 

3d*  A  third  case  in  which  a  sovereign  is  understood  to  cede  a  por- 
tion of  his  territorial  jurisdiction  is,  where  he  allows  the  troops  of  a 
foreign  prince  to  pass  through  his  dominions. 

In  such  case,  without  any  express  declaration  waiving  jurisdiction 
over  the  army  to  which  this  right  of  passage  has  been  granted,  the 
sovereign  who  should  attempt  to  exercise  it  would  certainly  be  con- 
sidered as  violating  his  faith.  By  exercising  it,  the  purpose  for  which 
the  free  passage  was  granted  would  be  defeated,  and  a  portion  of  the 
military  force  of  a  foreign  independent  nation  would  be  diverted  from 
those  national  objects  and  duties  to  which  it  was  applicable,  and 
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would  be  withdrawn  from  the  control  of  the  sovereign  whose 
[  •  140  ]  power  and  whose  safety  might  greatly  depend  on  *  retaining 
the  exclusive  command  and  disposition  of  this  force.  The 
grant  of  a  free  passage^  therefore,  implies  a  waiver  of  all  jurisdiction 
over  the  troops  during  their  passage,  and  permits  the  foreign  general 
to  use  that  discipline,  and  to  inflict  those  punishments  which  the 
government  of  his 'army  may  require. 

But  if,  without  such  express  permit,  an  army  should  be  led  through 
the  territories  of  a  foreign  prince,  might  the  jurisdiction  of  the  terri- 
tory  be  rightfully  exercised  over  the  individuals  composing  this  army? 

Without  doubt,  a  military  force  can  never  gain  immunities  of  any 
other  description  than  those  which  war  gives,  by  entering  a  foreign 
territory  against  the  will  of  its  sovereign.  But  if  his  consent,  instead 
of  being  expressed  by  a  particular  license,  be  expressed  by  a  general 
declaration  that  foreign  troops  may  pass  through  a  specified  tract  of 
country,  a  distinction  between  such  general  permit  and  a  particular 
license  is  not  perceived.  It  would  seem  reasonable  that  every  im- 
munity which  would  be  conferred  by  a  special  license,  would  be  in 
like  manner  conferred  by  such  general  permit. 

We  have  seen  that  a  license  to  pass  through  a  territory  implies 
immunities  not  expressed,  and  it  is  material  to  inquire  why  the  license 
itself  may  not  be  presumed  ? 

It  is  obvious  that  the  passage  of  an  army  through  a  foreign  terri- 
tory will  probably  be  at  all  times  inconvenient  and  injurious,  and 
would  often  be  imminently  dangerous  to  the  sovereign  through  whose 
dominion  it  passed.  Such  a  practice  would  break  down  some  of 
the  most  decisive  distinctions  between  peace  and  war,  and  would  re- 
duce a  nation  to  the  necessity  of  resisting  by  war,  an  act  not  absolutely 
hostile  in  its  character,  or  of  exposing  itself  to  the  stratagems  and 
frauds  of  a  power  whose  integrity  might  be  doubted,  and  who  might 
enter  the  country  under  deceitful  pretexts.  It  is  for  reasons  like  these 
that  the  general  license  to  foreigners  to  enter  the  dominions  of  a 
friendly  power,  is  never  understood  to  extend  to  a  military  force ; 
and  an  army  marching  into  the  dominions  of  another  sovereign,  may 
justly  be  considered  as  committing  an  act  of  hostility ;  and,  if  not 
opposed  by  force,  acquires  no  privilege  by  its  irregular  and 
[  *  141  ]  •  improper  conduct.  It  may,  however,  well  be  questioned 
whether  any  other  than  the  sovereign  power  of  the  State  be 
capable  of  deciding  that  such  military  commander  is  without  a  license. 

But  the  rule  which  is  applicable  to  armies,  does  not  appear  to  be 
equally  applicable  to  ships  of  war  entering  the  ports  of  a  friendly 
power.  The  injury  inseparable  from  the  march  of  an  army  through 
an  inhabit(3d  country,  and  the  dangers  often,  indeed  generally,  at- 
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tending  it,  do  not  ensue  from  admitting  a  ship  of  war,  without  spe 
cial  license,  into  a  friendly  port.  A  different  rule  therefore,  with  re- 
spect to  this  species  of  military  force,  has  been  generally  adopted.  If, 
for  reason3  of  state,  the  ports  of  a  nation  generally,  or  any  particular 
ports,  be  closed  against  vessels  of  war  generally,  or  the  vessels  of  any 
particular  nation,  notice  is  usually  given  of  such  determination.  If 
there  be  no  prohibition,  the  ports  of  a  friendly  nation  are  considered 
as  open  to  the  public  ships  of  aU  powers  with  whom  it  is  at  peace, 
and  they  are  supposed  to  enter  such  ports,  and  to  remain  in  them 
while  allowed  to  remain,  under  the  protection  of  the  government  of 
the  place. 

In  almost  every  instance,  the  treaties  between  civilized  nations  con- 
tain a  stipulation  to  this  effect  in  favor  of  vessels  driven  in  by  stress  of 
weather  or  other  urgent  necessity.  In  such  cases,  the  sovereign  is 
bound  by  compact  to  authorize  foreign  vessels  to  enter  his  ports. 
The  treaty  binds  him  to  allow  vessels  in  distress  to  find  refuge  and 
asylum  in  his  ports,  and  this  is  a  license  which  he  is  not  at  liberty  to 
retract.  It  would  be  difficult  to  assign  a  reason  for  withholding  from 
a  license,  thus  granted,  any  immunity  from  local  jurisdiction  which 
would  be  implied  in  a  special  license. 

If  there  be  no  treaty  applicable  to  the  case,  and  the  sovereign, 
from  motives  deemed  adequate  by  himself,  permits  his  ports  to  re- 
main open  to  the  public  ships  of  foreign  friendly  powers,  the  conclu- 
sion seems  irresistible,  that  they  enter  by  his  assent.  And  if  they 
enter  by  his  assent  necessarily  implied,  no  just  reason  is  perceived  by 
the  court  for  distinguishing  their  case  from  that  of  vessels  which  enter 
by  express  assent. 

•  In  all  the  cases  of  exemption  which  haVe  been  reviewed,  [  *  142  ] 
much  has  been  implied,  but  the  obligation  of  what  was 
implied  has  been  found  equal  to  the  obligation  of  that  which  was 
expressed.     Are  there  reasons  for  denying  the  application  of  this 
principle  to  ships  of  war  ? 

In  this  part  of  the  subject  a  difficulty  is  to  be  encountered,  the 
seriousness  of  which  is  acknowledged,  but  which  the  court  will  not 
attempt  to  evade. 

Those  treaties  which  provide  for  the  admission  and  safe  departure 
of  public  vessels  entering  a  port  from  stress  of  weather,  or  other  urgent 
cause,  provide  in  like  manner  for  the  private  vessels  of  the  nation ; 
and  where  pubjic  vessels  enter  a  port  under  the  general  license  which 
is  implied  merely  from  the  absence  of  a  prohibition,  they  are,  it  may 
be  urged,  in  the  same  condition  with  merchant  vessels  entering  the 
same  port  for  the  purposes  of  trade  who  cannot  thereby  claim  any  ex- 
emption from  the  jurisdiction  of  the  country.     It  may  be  contended| 
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certainly  with  much  plausibility  if  not  correctness,  that  the  same  rule 
and  same  principle  are  applicable  to  public  and  private  ships ;  and 
since  it  is  admitted  that  private  ships  entering  without  special  license 
become  subject  to  the  local  jurisdiction,  it  is  demanded  on  what  au« 
thority  an  exception  is  made  in  favor  of  ships  of  war. 

It  is  by  no  means  conceded  that  a  private  vessel,  really  availing 
herself  of  an  asylum  provided  by  treaty,  and  not  attempting  to  trade, 
would  become  amenable  to  the  local  jurisdiction,  unless  she  commit- 
ted some  act  forfeiting  the  protection  she  claims  under  compact.  On 
the  contrary,  motives  may  be  assigned  for  stipulating  and  according 
immunities  to  vessels  in  cases  of  distress,  which  would  not  be  de- 
manded for  or  allowed  to  those  which  enter  voluntarily  and  for  ordi- 
nary purposes.  On  this  part  of  the  subject,  however,  the  court  does 
not  mean  to  indicate  any  opinion.  The  case  itself  may  possibly 
occur,  and  ought  not  to  be  prejudged. 

Without  deciding  how  far  such  stipulations  in  favor  of  distressed 

vessels,  as  are  usual  in  treaties,  may  exempt  private  ships  from  the 

jurisdiction  of  the  place,  it  may  safely  be  asserted,  that  the  whole 

reasoning  upon  which  such  exemption  has  been  implied  in 

[  *  143  ]  other  cases,  *  applies  with  full  force  to  the  exemption  of  ships 

of  war  in  this. 

"  It  is  impossible  to  conceive,"  says  Vattel,  "  that  a  prince  who 
sends  an  ambassador  or  any  other  minister  can  have  any  intention 
of  subjecting  him  to  the  authority  of  a  foreign  power ;  and  this  con- 
sideration furnishes  an  additional  argument,  which  completely  esta- 
blishes the  independency  of  a  public  minister.  If  it  cannot  be  rea- 
sonably presumed  that  his  sovereign  means  to  subject  him  to  the 
authority  of  the  prince  to  whom  he  is  sent,  the  latter,  in  receiving 
the  minister,  consents  to  admit  him  on  the  footing  of  independency ; 
and  thus  there  exists  between  the  two  princes  a  tacit  convention, 
which  gives  a  new  force  to  the  natural  obligation." 

Equally  impossible  is  it  to  conceive,  whatever  may  be  the  construc- 
tion as  to  private  ships,  that  a  prince  who  stipulates  a  passage  for 
his  troops,  or  an  asylum  for  his  ships  of  war  in  distress,  should  mean 
to  subject  his  army  or  his  navy  to  the  jurisdiction  of  a  foreign  sove- 
reign. And  if  this  cannot  be  presumed,  the  sovereign  of  the  port 
must  be  considered  as  having  conceded  the  privilege  to  the  extent  in 
which  it  must  have  been  understood  to  be  asked. 

To  the  court  it  appears,  that  where,  without  treaty,  the  ports  of  a 
nation  are  open  to  the  private  and  public  ships  of  a  firiendly  power, 
whose  subjects  have  also  liberty  without  special  license,  to  enter  the 
country  for  business  or  amusement,  a  clear  distinction  is  to  be  drawn 
between  the  rights  accorded  to  private  individuals  or  private  trading 
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vessels,  and  those  accorded  to  public  anned  ships  which  constitate  a 
part  of  the  military  force  of  the  nation. 

The  preceding  reasoning  has  maintcdned  the  propositions  that  all 
exemptions  from  territorial  jurisdiction  must  be  derived  from  the 
consent  of  the  sovereign  of  the  territory ;  that  this  consent  may  be 
implied  or  expressed ;  and  that,  when  implied,  its  extent  must  be 
regulated  by  the  nature  of  the  case,  and  ike  views  under  which  the 
parties  requiring  and  conceding  it  must  be  supposed  to  act 

*  When  private  individuals  of  one  nation  spread  them-  [  *  144  ] 
selves  through  another  as  business  or  caprice  may  direct, 
mingling  indiscriminately  with  the  inhabitants  of  that  other,  or  when 
merchant  vessels  enter  for  the  purposes  of  trade,  it  would  be  obvi- 
ously inconvenient  and  dangerous  to  society,  and  would  subject  the 
laws  to  continual  infraction,  and  the  government  to  degradation,  if 
such  individuals  or  merchants  did  not  owe  temporary  and  local  alle- 
giance, and  were  not  amenable  to  the  jurisdiction  of  the  country. 
Nor  can  the  foreign  sovereign  have  any  motive  for  wishing  such 
exemption.  His  subjects  thus  passing  into  foreign  countries  are  not 
employed  by  him,  nor  are  they  engaged  in  national  pursuits.  Con- 
sequently, there  are  powerful  motives  for  not  exempting  persons  of 
this  description  from  the  jurisdiction  of  the  country  in  which  they 
are  found,  and  no  one  motive  for  requiring  it  The  impUed  Ucense, 
therefore,  under  which  they  enter,  can  never  be  construed  to  grant 
such  exemption. 

But  in  all  respects  different  is  the  situation  of  a  public  armed  ship. 
She  constitutes  a  part  of  the  military  force  of  her  nation ;  acts  under 
the  immediate  and  direct  command  of  the  sovereign ;  is  employed 
by  him  in  national  objects.  He  has  many  and  powerful  motives  for 
preventing  those  objects  from  being  defeated  by  the  interference  of  a 
foreign  State.  Such  interference  cannot  take  place  without  affecting 
his  power  and  his  dignity.  The  implied  license,  therefore,  under 
which  such  vessel  enters  a  friendly  port,  may  reasonably  be  construed, 
and  it  seems  to  the  court  ought  to  be  construed,  as  containing  an 
exemption  from  the  jurisdiction  of  the  sovereign,  within  whose  terri- 
tory she  claims  the  rights  of  hospitality. 

Upon  these  principles,  by  the  unanimous  consent  of  nations,  a 
foreigner  is  amenable  to  the  laws  of  the  place;  but  certainly  in 
practise,  nations  have  not  yet  asserted  their  jurisdiction  over  the 
public  armed  ships  of  a  foreign  sovereign  entering  a  port  open  for 
their  reception. 

Bynkershoek,  a  jurist  of  great  reputation,  has  indeed  maintained 
that  the  property  of  a  foreign  sovereign  is  not  distinguish- 
able by  any  legal  exemption  from  the  *  property  of  an  ordi-i  [  *  146  J 
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naxy  individual,  and  has  quoted  several  cases  in  which  courts  have 
exercised  jurisdiction  over  causes  in  which  a  foreign  sovereign  was 
made  a  party  defendant. 

Without  indicating  any  opinion  on  this  question,  it  may  safely  be 
affirmed,  that  there  is  a  manifest  distinction  between  the  private  pro- 
perty of  the  person  who  happens  to  be  a  prince,  and  that  military 
force  which  supports  the  sovereign  power,  and  maintains  the  dignity 
and  the  independence  of  a  nation.  A  prince,  by  acquiring  private 
property  in  a  foreign  country,  may  possibly  be  considered  as  subject- 
ing tljat  property  to  the  territorial  jurisdiction  ;  he  may  be  considered 
as  so  far  laying  down  the  prince,  and  assuming  the  character  of  a 
private  individual;  but  this  he  cannot  be  presumed  to  do  with 
respect  to  any  portion  of  that  armed  force  which  upholds  his  crown, 
and  the  nation  he  is  entrusted  to  govern. 

The  only  applicable  case  cited  by  Bynkershoek,  is  that  of  the 
Spanish  ships  of  war  seized  in  Flushing,  for  a  debt  due  from  the  king 
of  Spain.  In  that  case,  the  states-general  interposed;  and  there  is 
reason  to  believe,  from  the  manner  in  which  the  transaction  is  stated, 
that,  either  by  the  interference  of  government,  or  the  decision  of  the 
court,  the  vessels  were  released. 

This  case  of  the  Spanish  vessels  is,  it  is  believed,  the  only  case 
furnished  by  the  history  of  the  world,  of  an  attempt  made  by  an 
individual  to  assert  a  claim  against  a  foreign  prince,  by  seizing  the 
armed  vessels  of  the  nation.  That  this  proceeding  was  at  once 
arrested  by  the  government,  in  a  nation  which  appears  to  have  as- 
serted the  power  of  proceeding  in  the  same  manner  against  the 
private  property  of  the  prince,  would  seem  to  furnish  no  feeble  argu- 
ment in  support  of  the  universality  of  the  opinion  in  favor  of  the 
exemption  claimed  for  ships  of  war.  The  distinction  made  in  our 
own  laws  between  public  and  private  ships  would  appear  to  proceed 
from  the  same  opinion. 

It  seems,  then,  to  the  court,  to  be  a  principle  of  public  law,  that 
national  ships  of  war,  entering  the  port  of  a  friendly  power 
[  *  146  ]  open  for  their  reception,  are  to  be  considered  *  as  exempted 
by  the  consent  of  that  power  firom  its  jurisdiction. 

Without  doubt,  the  sovereign  of  the  place  is  capable  of  destroying 
this  implication.  He  may  claim  and  exercise  jurisdiction  either  by 
employing  force,  or  by  subjecting  such  vessels  to  the  ordinary  tribu- 
nals. But  until  such  power  be  exerted  in  a  manner  not  to  be  misun- 
derstood, the  sovereign  cannot  be  considered  as  having  imparted  to 
the  ordinary  tribunals  a  jurisdiction,  which  it  would  be  a  breach  of 
faith  to  exercise.  Those  general  statutory  provisions  therefore  which 
axe  descriptive  of  the  ordinary  jurisdiction  of  the  judicial  tribunalsi 
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which  give  an  individual  whose  property  has  been  wrested  from  him, 
a  right  to  claim  that  property  in  the  courts  of  the  country  in  which 
it  is  found,  ought  not,  in  the  opinion  of  this  court,  to  be  so  construed 
as  to  give  them  jurisdiction  in  a  case,  in  which  the  sovereign  power 
has  impliedly  consented  to  waive  its  jurisdiction. 

The  arguments  in  favor  of  this  opinion  which  have  been  drawn 
from  the  general  inability  of  the  judicial  power  to  enforce  its  decisions 
in  cases  of  this  description,  from  the  consideration  that  the  sovereign 
power  of  the  nation  is  alone  competent  to  avenge  wrongs  committed 
by  a  sovereign,  that  the  questions  to  which  such  wrongs  give  birth 
are  rather  questions  of  policy  than  of  law,  that  they  are  for  diplo- 
matic rather  than  legal  discussion,  are  of  great  weight,  and  merit 
serious  attention.  But  the  argument  has  already  been  drawn  to  a 
length  which  forbids  a  particular  examination  of  these  points. 

The  principles  which  have  been  stated,  will  now  be  applied  to  the 
case  at  bar. 

In  the  present  state  of  the  evidence  and  proceedings.  The  Exchange 
must  be  considered  as  a  vessel,  which  was  the  property  of  the  libel- 
lants,  whose  claim  is  repelled  by  the  fact  that  she  is  now  a  natieiml- 
armed  vessel,  commissioned  by,  and  in  the  service  of  the  emperor  of 
France.     The  evidence  of  this  fact  is  not  controverted.     But  it  is 
contended  that  it  constitutes  no  bar  to  an  inquiry  into  the  validity 
of  the  title,  by  which  the  emperor  holds  this  vessel.     Every  person, 
it  is  alleged,  who  is  entitled  to  property  brought  within  the 
jurisdiction  of  our  courts,  has  a  *  right  to  assert  his  title  in  [  •  147  ] 
those  courts,  unless  there  be  some  law  taking  his  case  out 
of  the  general  rule.     It  is  therefore  said  to  be  the  right,  and  if  it  be 
the  right,  it  is  the  duty  of  the  court,  to  inquire  whether  this  title  has 
been  extinguished  by  an  act,  the  validity  of  which  is  recognized  by 
national  or  municipal  law. 

If  the  preceding  reasoning  be  correct,  The  Exchange  being  a  pub- 
lic armed  ship,  in  the  service  of  a  foreign  sovereign,  with  whom  the 
government  of  the  United  States  is  at  peace,  and  having  entered  an 
American  port  open  for  her  reception,  on  the  terms  on  which  ships 
of  wai  are  generally  permitted  to  enter  the  ports  of  a  friendly  power, 
must  be  considered  as  having  come  into  the  American  territory,  under 
an  implied  promise,  that,  while  necessarily  within  it,  and  demeaning 
herself  in  a  friendly  manner,  she  should  be  exempt  from  the  jurisdic- 
tion of  the  country. 

If  this  opinion  be  correct,  there  seems  to  be  a  necessity  for  admit- 
ting that  the  fact  might  be  disclosed  to  the  court  by  the  suggestion 
of  the  attorney  for  the  United  States. 

I  am  directed  to  deliver  it,  as  the  opinion  of  the  court,  that  the 
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eentenoe  of  the  circuit  court,  reversing  the  sentence  of  the  district 
court,  in  the  case  of  The  Exchange  be  reversed,  and  that  of  the 
trict  court,  dismissing  the  libel,  be  affirmed 

1  W.  288;  7  W.  S88. 


Archibald  Fbeeland  v.  Hebon,  Lenox,  &  C!o. 

7  C.  147. 

An  accoant-current  sent  by  a  foreign  merchant  to  a  merchant  in  this  country,  and  not  object- 
ed to  for  two  years,  is  deemed  an  account  stated,  and  throws  the  burden  of  proof  upon 
him  who  received  and  kept  it  without  objection. 

This  cause  having  been  argued  by  Winder^  for  the  appellant,  and 
P.  B.  Key,  for  the  appellees, — all  the  judges  being  present, 

DuvxLL,  J.,  delivered  the  opinion  of  the  court  as  follows : 
{  *  148  ]  **  This  case  comes  up  by  appeal  firom  the  decree  of  the 
circuit  court  for  the  district  of  Virginia* 

The  record  presents  the  following  state  of  facts :  A  bill  in  equity 
was  filed  by  Heron,  Lenox,  &  Co.  against  Archibald  Freeland,  the 
appellant,  in  the  circuit  court  in  the  month  of  December,  1798.  It 
states  that  the  company  consisted  of  Nathaniel  Heron,  a  subject  of 
Grreat  Britain,  Samuel  Lenox,  also  a  subject  of  Great  Britain,  and 
James  Freeland,  and  William  Gillin.  That  articles  of  copartnership 
between  the  said  company  and  Archibald  Freeland,  of  Virginia,  were 
entered  into  on  the  15th  of  February,  1789,  to  commence  on  the  first 
day  of  April  following,  and  to  continue  for  five  years  unless  sooner 
dissolved  by  mutual  consent  It  is  stipulated  by  the  articles  that  the 
business  of  the  copartnership  should  be  managed  and  carried  on  in 
the  town  of  Manchester,  in  Virginia,  by  Archibald  Freeland,  under 
the  firm  of  James  Freeland.  That  there  should  be  no  advance  put 
on  the  goods  furnished  but  the  charges  and  commission  in  Britain, 
and  that  all  bounties,  discounts,  and  abatements  which  might  be  re- 
ceived,  should  be  credited.  The  complainants  in  their  bill  further 
state  that  Archibald  Freeland  had  the  sole  management  of  the  affairs 
of  the  company,  and  the  care  and  custody  of  the  books  and  funds. 

That  during  the  existence  of  the  copartnership,  Heron,  Lenox,  & 
Co.  remitted  to  James  and  A.  Freeland  goods,  wares,  and  merchan- 
^,  to  the  amount  of  several  thousand  pounds  sterling,  and  had 
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received  some  payments,  but  that  a  considerable  balance  remained 
due  to  them  on  account  of  those  remittances ;  that  J.  and  A.  Free- 
land  had  been  frequently  called  on  to  account  and  pay  the  balance 
due.  That  the  firm  of  J.  and  A.  Freeland  had  been  long  since  dis- 
solved by  mutual  consent ;  and  that  A.  Freeland,  retaining  all  the 
books  and  effects  of  the  company,  had  refused  to  account  and  pay 
the  balance  due ;  and  they  pray  relief. 

To  this  bill,  A.  Freeland  filed  his  answer,  admitting  the  copartner- 
ship, as  stated,  and  that  the  business  of  the  concern  had  been  con- 
ducted by  him  at  Manchester,  until  the  10th  day  of  April,  1795,  when 
by  contract  the  whole  of  the  property  of  the  copartnery  was 
vested  in  *him  for  his  own  use  and  benefit  upon  the  condi-  [  *  149  ] 
tions  therein  expressed ;  and  he  insists  that,  upon  a  fair  settle- 
ment of  the  accounts  between  the  complainants  and  him,  agreeably 
to  the  custom  of  merchants  in  London,  as  stipulated  by  the  said  con- 
tract, he  owes  nothing. 

It  further  appears  that  shipments  of  merchandise  by  Heron,  Lenox, 
&  Co.  were  made  from  time  to  time,  during  the  first  four  years  of 
the  concern,  amounting  in  the  whole  to  more  than  19,000^  sterling, 
and  that  remittances  were  made  by  A.  Freeland  in  bills  of  exchange 
and  country  produce  during  the  same  period  to  a  large  amount ;  and 
that  in  th6  year  1793  the  partnership  was  dissolved  by  mutual  con- 
sent. A.  Freeland  continued  to  settle  and  liquidate  the  accounts  of 
the  fiirm  at  Manchester ;  and  in  September,  1796,  wrote  a  letter  to 
Freeland  and  Gillin,  of  which  the  following  is  an  extract :  '^  Your 
claim  will  be  among  the  first  of  my  debts  that  is  paid  —  for  the  in- 
dulgence I  have  met  with,  I  have  to  thank  you,  and  mean  to  exert 
myself  in  order  to  pay  off  the  whole  as  early  as  possible." 

During  the  pendency  of  this  suit  in  the  circuit  court,  a  cross  bill 
was  filed  by  A.  Freeland  against  Heron,  Lenox,  &  Co.  for  discovery, 
which  they  answered  by  denying  the  allegations  in  the  bill  without 
disclosing  the  evidence  sought  for.  No  exception,  however,  was  taken 
to  the  answer. 

An  order  had  passed  directing  an  account  to  be  stated  by  a  com- 
missioner appointed  for  the  purpose,  who  reported  that  there  was  due 
from  A.  Freeland  to  Heron,  Lenox,  &  Co.  a  balance  of  1,160/.  17^. 
10(2.  sterling,  to  which  report  various  exceptions  were  taken  by  the 
defendant. 

On  the  14th  of  December,  1809,  the  cause  came  on  to  be  heard  in 
the  circuit  court  upon  the  bill,  answer,  and  exhibits,  and  the  report  of 
the  commissioner ;  when  it  was  adjudged,  ordered,  and  decreed  that 
the  defendant,  A.  Freeland,  pay  to  the  plaintifis.  Heron,  Lenox,  &  Co. 
the  sum  reported  to  be  due  by  the  commissioner,  at  certain  specified 
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periods,  with  interest  from  the  first  day  of  June,  1798,  and 
[  *  150  ]  costs ;  and  the  cross  bill  was  *  dismissed  with  costs.     From 

which  decree  the  defendant  appealed. 
The  exceptions  taken  to  the  report  of  the  commissioner  in  the 
court  below  have  been  urged  on  the  part  of  the  appellant  in  thia 
court,  and  may  be  comprised  under  the  following  heads : 

1.  That  he  has  not  given  the  defendant  credit  for  all  the  bounties, 
drawbacks,  and  duties  which  were  allowed  to  the  complainants  on 
the  purchase  and  shipment  of  the  goods  in  England,  which  he  ought 
to  have  allowed  agreeably  to  the  contract  of  copartnership. 

2.  That  the  commissioner  adopted  a  mode  of  calculating  interest 
contrary  to  the  agreement  of  the  parties  in  April,  1795,  and  prejudi- 
cial to  the  defendant. 

3.  That  he  allowed  the  complainants  a  commission  on  the  sales  of 
produce  shipped  directly  to  Cadiz,  Lisbon,  and  other  places,  where  the 
property  was  consigned  directly  to  persons  residing  in  those  several 
places ;  by  them  sold,  and  who  charged  the  ordinary  commission,  and 
who  remitted  the  proceeds  to  the  complainants,  in  London. 

4.  That  he  has  not  given  credit  to  the  defendant  for  twenty-five 
hogsheads  of  tobacco. 

There  was  another  exception,  but  as  it  was  abandoned  in  the  ar- 
gument by  the  counsel,  it  will  not  be  noticed. 

With  respect  to  the  first,  third,  and  fourth  exceptions,  the  record 
does  not  furnish  the  evidence  necessary  to  enable  the  court  to  form  a 
correct  decision  from  the  facts.  The  positive  assertions  of  the  appel- 
lant are  denied  by  the  appellees ;  and  in  proof  both  are  equally  de- 
fective. 

The  appellant  claims  a  credit  of  764Z.  10s.  5d.  sterling  on  account 

of  bounties,  drawbacks,  and  discounts ;  he  has  been  allowed  upwards 

of  300L  sterling,  and  the  appellees  deny  that  he  is  entitled  to  more 

credit  than  is  given,  averring  that  more  has  not  been  re- 

[  *  151  ]  ceived  by  *them.   Each  insists  that  the  onusprobcmdi  ought 

to  be  thrown  on  his  adversary. 

It  is  proper  to  observe  that  it  appears  by  the  record  that  Heron, 
Lenox,  &  Co.  furnished  A.  Freeland  with  an  account  current  an- 
nually for  the  first  four  years  of  their  transactions,  and  that  no  objec- 
tion was  made  to  them.  This  circumstance,  combined  with  the  pro- 
mise contained  in  A.  Freeland's  letter  of  September,  1796,  to  pay  the 
whole  balance  due,  affords  room  for  the  application  of  the  rule  of  the 
chancery  court  and  of  merchants  to  decide  the  controversy.  It  is 
this:  When  one  merchant  sends  an  account  current  to  another  resid- 
ing in  a  different  country,  between  whom  there  are  mutual  dealings, 
end  he  keeps  it  two  years  without  making  any  objections,  it  shall  bo 
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deemed  a  stated  account,  and  his  silence  and  acquiescence  shall  bind 
him,  at  least  so  far  as  to  cast  the  orms  probandi  on  him. 

The  same  rule  is  applicable  to  the  third  exception.  After  an  ac- 
quiescence of  several  years  the  account  is  considered  as  binding  upon 
him,  as  he  has  failed  to  falsify  the  allegations  of  the  appellees  that 
the  shipments  of  produce  to  Cadiz,  Lisbon,  and  Bourdeaux  were 
made  pursuant  to  their  orders  and  under  their  superintendence. 

He  has  failed  also  to  prove  that  he  is  entitled  to  the  credit  insisted 
on  in  his  fourth  exception.  To  be  entitled  to  the  credit  it  is  incum- 
bent on  him  to  prove  that  the  twenty-five  hogsheads  are  exclusive  of 
the  eighty  hogsheads  of  tobacco  shipped  in  The  Mercury.  The  record 
affords  no  testimony  whatever. 

With  respect  to  the  second  exception,  it  is  considered  by  this  court 
that  the  circuit  court  erred  in  sustaining  the  report  of  the  commis- 
sioner as  to  the  manner  of  stating  the  account  between  the  parties. 
The  commissioner  adopted  the  mode  established  in  Virginia,  and 
which  it  is  believed  prevails  generally  throughout  the  United  States ; 
but  by  the  written  agreement  of  the  parties  in  April,  1795,  it  is  stipu* 
lated  that  the  interest  shall  be  charged  agreeably  to  the  custom  and 
manner  of  settling  accounts  in  London.  In  all  other  respects  the 
opinion  of  the  circuit  court  is  affirmed. 

*  It  is  therefore  the  opinion  of  this  court,  that  the  decree  [  *  152  ] 
of  the  circuit  court  with  respect  to  the  second  exception  be 
reversed,  and  that  the  cause  be  remanded  to  the  circuit  court,  in  or- 
der that  an  account  may  <be  taken  pursuant  to  the  written  agreement 
of  the  parties  —  agreeably  to  the  custom  and  manner  of  settling  ac< 
counts  in  London. 


Welch  v.  Mandeville. 

7  C.  152. 

■ 

The  refusal  of  the  conrt  below  to  reinstate  a  cause  which  has  been  legally  dismissed,  is  no 

ground  for  a  writ  of  error. 

Error  to  the  circuit  court  for  the  District  of  Columbia. 

The  defendant  in  action  of  covenant  having  produced  a  release  and 
an  order  to  the  derk  of  the  court,  signed  by  the  plaintiff,  to  dismiss 
the  action,  a  nonsuit  was  entered.  Subsequently,  a  motion  was  made 
by  the  plaintiffs  attorney  to  reinstate  it,  and  overruled  by  the  court 
Which  refusal  to  reinstate  the  action,  was  assigned  for  error. 
VOL.  II.  42 
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E.  J.  Lee^  for  the  plaintiffi 

Swa/rn^  for  the  defendant. 

[  •  155  ]  •  Marshall,  C.  J.  The  majority  of  the  comt  is  of  opi- 
nion that  the  motion  to  reinstate  the  cause,  was  an  applica- 
tion to  the  discretion  of  the  ootort,  and  its  refusal  is  not  a  ground  for 
a  writ  of  error. 

After  the  court  had  delivered  this  opinion,  it  became  a  question 
whether  the  writ  of  error  should  be  dismissed,  or  the  judgment  af- 
firmed. 

After  the  consideration  of  the  case  again, 

[  •  156  ]  •  Marshall,  C.  J.,  stated  it  to  be  the  opinion  of  the  court, 
that  the  judgment  of  the  court  below  should  be  affirmed. 
The  writ  of  error  is  to  the  judgment  generally.  The  refusal  to  rein- 
state the  cause  being  no  error  in  law,  the  court  can  see  no  error  in 
the  principal  judgment 

Judgment  affirmed. 


•m 

Marsteller  and  others  v.  M?  Clean. 

7  C.  166. 

In  order  to  avoid  the  plea  of  the  statate  of  liinitation9  to  an  action  by  joint  tenants,  it  Is 
necessary  to  show  that  all  the  plaintiffs  were  nnder  a  disability  to  sne. 

Error  to  the  circuit  court  for  the  District  of  Columbia.  The  sub- 
stance of  the  pleadings  on  which  the  case  was  decided,  is  stated  w 
tihe  opinion  of  the  court 

C  Simms^  and  jR.  L  Taylor^  for  the  plaintifil 

E.  X  LeCy  for  the  defendant 

[  •  158  ]      •  Story,  J.,  delivered  the  opinion  of  the  court,  as  follows : 

The  plaintiff  in  error  brought  an  action  of  trespass  quare 

clausum  fregit^  to  which  the  defendant  in  error  pleaded  the  statute  of 

limitations.    The  replication  in  substance  states  that«  at  the  time 
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the  cause  of  action  accraed,  Christiana,  wife  of  one  of  the  plaintiflb, 
and  Elizabeth,  wife  of  another  of  the  plaintiffs,  "  vrerefeme  coverts^ 
and  ever  since  have  continued  feme  coverts j^^  and  "  that  Kitty  Hun- 
ter," one  erf  the  plaintiffs,  "was  a  feme  covert ;^^  and  that  the  other 
plaintiff  in  whose  right  the  suit  was  brought,  at  the  time  when  the 
action  accrued,  and  also  at  the  commencement  of  the  suit,  were  in- 
fimts.  To  this  replication  there  is  a  general  demurrer  and  joinder  on 
which  the  court  below  gave  judgment  for  the  defendant. 

It  is  contended  by  the  defendant  that  this  replication  is  insuffi- 
cient, inasmuch  as  it  does  not  allege  that  Kitty  Hunter  continued 
a  fem£  covert  until  within  five  years,  the  time  prescribed  by  the 
statute  of  limitations  for  the  pursuit  of  this  remedy.  And  it  is  fur- 
ther contended,  that,  even  if  the  replication  be  good,  yet  the  plaintiffs 
ought  not  to  recover,  because  the  declaration  charges  the  trespass 
by  way  of  recital,  "  for  that  whereas  the  defendant,  with  force  and 
arms,"  &c.,  and  not  by  positive  and  direct  allegations  as  the  law  re- 
quires. On  this  last  exception  the  court  do  not  intend  to  give  any 
opinion ;  but  unless  the  point  were  fully  settled  by  authority,  they 
would  feel  little  inclination  to  sustain  an  objection  which  would 
seem  directed  more  to  the  form  than  the  merits  of  the  action. 

The  objection  to  the  replication  deserves  more  consideration.  It 
is  certainly  a  rule  of  pleading  that  a  replication  should  of  itself  con- 
tain a  full  and  complete  answer  to  the  bar,  and  that  a  joint  plea 
which  is  bad,  affects  with  its  consequences  all  the  parties 
joining  in  it  *  In  the  present  case  it  may  be  true  that  Kitty  [  *  159  ] 
Hunter  was  a/ema  covert  at  the  time  when  the  action  ac- 
crued ;  and  yet  it  may  be  equally  true  that  five  years  have  elapsed 
since  the  disability  was  removed.  It  was  therefore  incumbent  on  the 
plaintiffs,  not  barely  to  show  a  coverture,  but,  by  a  proper  averment, 
to  show  its  continuance  to  a  time  within  which  it  would  have  been 
a  perfect  avoidance  of  the  bar.  The  objection  then  would  have  been 
fatal  in  a  several  action  brought  by  Kitty  Hunter. 

But  it  is  said  that  though  the  replication  be  bad  as  to  one  of  the 
plaintiffs,  yet  it  can  only  bar  her ;  that  the  infancy  or  coverture  of  the 
other  plaintiffs  entitles  them  to  a  recovery  in  this  action  for  the  in- 
jury done  to  them ;  and  that,  as  parceners  and  tenants  in  common, 
are  compellable  to  join  in  actions  of  this  nature,  it  would  be  hard  to 
affect  them  with  the  disability  of  a  cotenant 

It  seems,  however,  to  be  a  settled  rule,  that  all  the  plaintiffs  in  a 
suit  must  be  competent  to  sue,  otherwise  the  action  cannot  be  sup- 
ported ;  and  the  case  of  Perry  v.  Jackson,  cited  from  4  Term  Re- 
ports, 516,  decides  that  a  plea  of  the  statute  of  limitations,  which  is 
good  as  to  one  partner,  bars  them  both  in  a  joint  action.  When  once 
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the  statute  runs  against  one  of  two  parties  entitled  to  a  joint  action, 
it  operates  as  a  bar  to  such  joint  action. 

It  is  therefore  the  opinion  of  the  court  that,  as  this  answer  to  the 
objection  fails,  the  replication  must  be  adjudged  insufficient,  and  of 
course  the  bar  must  prevaiL 

Judgment  affirmed, 

S  W.  dl6 ;  5  H.  283. 


Welch  v.  Lindo. 

7  C.  169. 

The  mere  possession  of  n  promissory  note  by  an  indorsee,  who  has  indorsed  it  to  another, 
is  not  sufficient  evidence  of  his  right  of  action  against  his  indorser,  without  a  reassignment 
or  receipt  from  the  last  indorsee.  An  indorsement  "  without  recourse,*'  is  not  eridence  of 
money  had  and  received  by  the  indorser  to  the  use  of  the  indorsee. 

Error  to  the  circuit  court  for  the  District  of  Columbia.  The  case 
is  stated  in  the  opinion  of  the  court 

E.  X  Lecy  for  the  plaintiff. 

Swarmj  and  Jonesy  for  the  defendant 

[  •  162  ]       •  Marshall,  C.  J.,  delivered  the  following  opinion  of  the 

court: 
This  was  an  action  brought  by  the  plaintiff*  against  the  defendant, 
in  the  circuit  court  for  the  county  of  Alexandria.     The  declaration 
contained  two  counts;     The  first  was  special,  and  the  second  for 
money  had  and  received,  by  the  defendant  to  the  plaintiff's  use. 

At  the  trial  of  the  cause,  the  plaintiff  gave  in  evidence,  the  record 
of  the  proceedings  in  a  court  in  the  State  of  Kentucky,  in  a  cause  in 
which  William  Hodgsett,  assignee  of  James  Welch,  who  was  as- 
signee of  Abraham  Lindo,  was  plaintiff,  and  John  Eerchevel  was  de- 

fendant  This  suit  was  instituted  on  a  promissory  Viote. 
[  *  163  ]  The  defendant  pleaded  payment  to  Lindo.     Issue  *  was 

joined  on  this  plea,  and  a  verdict  was  found  for  the  defend- 
ant. The  plaintiff  also  produced  the  original  note  with  the  indorse- 
ments thereon,  the  last  of  which  was  an  assignment  made  by  him  to 
Hodgsett 
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On  the  prayer  of  the  defendant,  the  court  decided  that  this  evi- 
dence was  not,  in  itself,  sufficient  to  support  the  action  on  the  second 
count,  and  to  this  opinion  the  counsel  for  the  plaintiff  excepted. 

The  testimony  offered  by  the  plaintiff,  was  certainly  incompetent 
of  itself  to  prove  that  the  defendant  had  received  money  to  his  use. 
The  mere  possession  of  a  note  which  he  had  assigned  to  another 
t^uld  not,  while  that  assignment  remained,  be  evidence  that  the  note 
was  his  property.  Some  reassignment  or  receipt  from  the  last  as- 
signee was  necessary  while  the  indorsement;S  remained  to  prove  that 
the  title  against  the  prior  indorser  was  in  him,  and  that  he  had  paid 
a  sum  of  money  which  gave  him  a  claim  on  that  indorser.  And  if 
the  record  of  the  State  of  Kentucky  could  prove  that  Lindo  had 
received  the  money  due  upon  the  note,  it  would  not  prove  that  he 
had  received  it  to  the  use  of  the  plaintifil  Nor,  under  this  indorse- 
ment, which  is  an  assignment  of  the  note  without  expressing  value 
received,  and  that,  too,  without  recourse  against  the  assignor,  can  it 
be  fairly  inferred  that  the  nominal  value  of  the  note  was  actually 
paid. 

There  is,  then,  no  error  in  the  direction  given  by  the  circuit  court. 

On  the  first  count,  there  was  a  verdict  for  the  plaintiff,  but  judg- 
ment was  arrested,  because  that  count  was  insufficient  in  law. 

This  count  states,  that  a  promissory  note  was  made  by  John  Ker- 
cheval,  payable  to  Abraham  Lindo ;  that  Lindo  indorsed  that  note  to 
the  plaintiff,  in  these  words,  "  pay  the  within  to  James  Welch,  or 
order,  without  any  recourse  whatever  on  A.  Lindo."  That  the  plain- 
tiff indorsed  the  said  note  to  William  Hodgsett,  who  instituted  a 
suit  thereon,  in  which  the  said  Eercheval  pleaded,  that  he  had  paid 
the  debt  to  Abraham  Lindo.  A  verdict  was  found  for  the 
defendant,  on  which  a  judgment  *  was  rendered,  which  re-  [  *  164  ] 
mains  in  full  force.  By  these  proceedings,  the  plaintiff  be- 
came liable  to  pay  the  said  Hodgsett  the  amount  of  the  said  note  and 
costs  of  suit,  which  he  had  actually  paid.  The  declaration  then 
proceeds  to  state,  that,  by  reason  of  the  premises,  the  defendant, 
Abraham  Lindo,  became  liable  to  pay  the  plaintiff  the  amount  of 
the  said  note  and  costs  of  suit,  and  being  so  liable,  he  assumed,  &c. 

Under  the  mere  assignment  from  Lindo  to  Welch,  it  is  clear  that 
this  suit  is  not  sustainable ;  because  it  is  a  part  of  the  contract,  that 
Lindo  shall  not  be  liable  under  his  indorsement.  The  count  is  also 
defective,  in  not  stating  that  the  indorsement  was  made  on  a  valua- 
ble consideration,  and  also  in  not  averring  that  Lindo  had  actually 
received  the  money  for  which  the  note  was  given. 

These  are  substantial  faults,  which  are  not  cured  by  a  verdict. 
The  declaration  presents  a  case  in  which  there  was  no  liability  on 

42* 
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the  part  of  the  defendant,  to  the  plaintiff  which  can  sustain  the 
assumpsit  found  by  the  verdict. 

There  is  no  error,  and  the  judgment  is  affirmed. 


Thb  State  of  New  Jersey  v.  Wilson. 

7  C.  164. 

A  legislative  act  passed  in  consideration  of  a  release  of  title  by  the  Indians,  declaring  that 
certain  lands  which  should  be  purchased  for  the  Indians,  shoald  not,  thereafter,  be  sub- 
ject to  any  tax,  constituted  a  contract,  which  conld  not  be  rescinded  by  a  subsequent 
legislative  act  Such  repealing  act  being  void  under  that  clause  of  the  Constitution  of 
the  United  States,  which  prohibits  a  State  from  passing  any  law  impairing  the  obliga^ 
tion  of  contracts. 

This  case  was  submitted  to  this  court,  upon  a  statement  of  factsi 
without  argument. 

Marshall,  C.  J.,  delivered  the  opinion  of  the  court,  as  follows : 
This  is  a  writ  of  error  to  a  judgment  rendered  in  the  court  of  last 
resort,  in  the  State  of  New  Jersey,  by  which  the  plaintii&  allege  they 
are  deprived  of  a  right  secured  to  them  by  the  Constitution  of  the 

United  States. 
[  *  165  ]      *  The  case  appears  to  be  this: 

The  remnant  of  the  tribe  of  Delaware  Indians,  previous 
to  the  20th  February,  1758,  had  claims  to  a  considerable  portion  of 
lands  in  New  Jersey,  to  extinguish  which  became  an  object  with  the 
government  and  proprietors  under  the  conveyance  from  King  Charles 
IL  to  the  Duke  of  York.  For  this  purpose  a  convention  was  held  in 
February,  1768,  between  the  Indians  and  commissioners  appointed 
by  the  government  of  New  Jersey,  at  which  the  Indians  agreed  to 
specify  particularly  the  lands  which  they  claimed,  release  their  claim 
to  all  others,  and  to  appoint  certain  chiefs  to  treat  with  commission- 
ers on  the  part  of  the  government  for  the  final  extinguishment  of  their 
whole  claim. 

On  the  9th  of  August,  1758,  the  Indian  deputies  met  the  commis- 
sioners, and  delivered  to  them  a  proposition  reduced  to  writing  —  the 
basis  of  which  was,  that  the  government  should  purchase  a  tract  of 
land  on  which  they  might  reside  —  in  consideration  of  which  they 
would  release  their  claim  to  all  other  lands  in  New  Jersey  south  of 
the  Baver  Baritan. 
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This  proposition  appears  to  have  been  assented  to  by  the  commis- 
sioners ;  and  the  legislature,  on  the  13th  of  Augast,  1758,  passed  an 
act  to  give  effect  to  this  agreement. 

This  act,  among  other  provisions,  authorizes  the  purchase  of  lands 
for  the  Indians,  restrains  them  from  granting  leases  or  making  sales, 
and  enacts  ^  that  the  lands  to  be  purchased  for  the  Indians  aforesaid 
shall  not  hereafter  be  subject  to  any  tax,  any  law,  usage,  or  custom  to 
the  contrary  thereof,  in  anywise  notwithstsmding." 

In  virtue  of  this  act,  the  convention  with  the  Indians  was  executed. 
Lands  were  purchased  and  conveyed  to  trustees  for  their  use,  and  the 
Indians  released  their  claim  to  the  south  part  of  New  Jersey. 

The  Indians  continued  in  peaceable  possession  of  the  lands  thus 
conveyed  to  them,  until  some  time  in  the  year  1801,  when, 
having  become  desirous  of  migrating  from  *  the  State  of  [  *  166  ] 
New  Jersey,  and  of  joining  their  brethren  at  Stockbridge,  in 
the  State  of  New  York,  they  applied  for,  and  obtained  an  act  of  the 
legislature  of  New  Jersey,  authorizing  a  sale  of  their  land  in  that 
State. 

This  act  contains  no  expression  in  any  manner  respecting  the  pri* 
vilege  of  exemption  from  taxation  which  was  annexed  to  those  lands 
by  the  act,  under  which  they  were  purchased  and  settled  on  the  In- 
dians* 

In  1803,  the  commissioners  under  the  last-recited  act  sold  and  con- 
veyed the  lands  to  the  plaintiiis,  George  Painter  and  others. 

In  October,  1804,  the  legislature  passed  an  act  repealing  that  sec- 
tion of  the  act  of  August,  1758,  which  exempts  the  lands  therein 
mentioned  from  taxes.  The  lands  were  then  assessed,  and  the  taxes 
demanded.  The  plaintiffs  thinking  themselves  injured  by  this  assess- 
ment, brought  the  case  before  the  courts  in  the  manner  prescribed  by 
the  laws  of  New  Jersey,  and  in  the  highest  court  of  the  State,  the 
validity  of  the  repealing  act  was  affirmed,  and  the  land  declared  lia- 
ble to  taxation.  The  cause  is  brought  into  this  court  by  writ  of  error, 
and  the  question  here  to  be  decided  is,  does  the  act  of  1804  violate 
the  Constitution  of  the  United  States. 

The  Constitution  of  the  United  States  declares  that  no  State  shall 
'<  pass  any  bill  of  attainder,  ex  post  facto  law,  or  law  impairing  the 
obligation  of  contracts." 

In  the  case  of  Fletcher  v.  Peck,  6  Cranch,  87,  it  was  decided  in 
this  court  on  solemn  argument  and  much  deliberation,  that  this  pro- 
vision of  the  Constitution  extends  to  contracts  to  which  a  State  is  a 
party,  as  well  as  to  contracts  between  individuals.  The  question 
then  is  narrowed  to  the  inquiry  whether,  in  the  case  stated,  a  contract 
existed,  and  whether  that  contract  is  violated  by  the  act  of  1804. 
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Every  requisite  to  the  formation  of  a  contract  is  fonnd  in  the  pro- 
ceedings between  the  then  colony  of  New  Jersey  and  the  Indians. 
The  subject  was,  a  purchase  on  the  part  of  the  government  of  ex- 
tensive claims  of  the  Indians,  the  extinguishment  of  which  would 
quiet  the  title  to  a  large  portion  of  the  province.  A  propo- 
[  *  167  ]  sition  to  this  effect  is  made,  the  terms  stipulated,  the  *  con- 
sideration agreed  upon,  which  is  a  tract  of  land  with  the  pri- 
vilege of  exemption  from  taxation ;  and  then,  in  consideration  of  the 
arrangement  previously  made,  one  of  which  this  act  of  assembly  is 
stated  to  be,  the  Indians  execute  their  deed  of  cession.  This  is  cer- 
tainly a  contract  clothed  in  forms  of  unusual  solemnity.  The  privi- 
lege, though  for  the  benefit  of  the  Indians,  is  annexed,  by  the  terms 
which  create  it,  to  the  land  itself,  not  to  their  persons.  It  is  for  their 
advantage  that  it  should  be  annexed  to  the  land,  because,  in  the  event 
of  a  sale,  on  which  alone  the  question  could  become  material,  the 
value  would  be  enhanced  by  it. 

It  is  not  doubted  but  that  the  State  of  New  Jersey  might  have  in- 
sisted on  a  surrender  of  this  privilege  as  the  sole  condition  on  which 
a  sale  of  the  property  should  be  allowed.  But  this  condition  has  not 
been  insisted  on.  The  land  has  been  sold,  with  the  assent  of  the 
State,  with  all  its  privileges  and  immunities.  The  purchaser  suc- 
ceeds, with  the  assent  of  the  State,  to  all  the  rights  of  the  Indians. 
He  stands,  with  respect  to  this  land,  in  their  place,  and  claims  the 
benefit  of  their  contract.  This  contract  is  certainly  impaired  by  a  law 
which  would  annul  this  essential  part  of  it. 

4  F.  5U;  6  F.  691 ;  12  F.  657;  16  F.  281 ;  6  H.  801,  507;  16  EL  869. 

IB. 486;  4Wal.585. 


King  v.  Riddle. 

7  C.  168. 

A  recital  in  the  defendant's  deed,  that  the  plaintiff  and  othera  had  paid  the  defendant's  debt, 
the  repayment  of  which  the  defendant  desired  to  secare  to  him,  is  eridenoe  from  which 
the  jury  may  infer  that  the  payment  was  at  the  defendant's  request,  and  is  also  snffident 
to  take  the  debt  ont  of  the  Statute  of  Limitations. 

(Jnder  the  act  of  January  6, 1800,  for  the  relief  of  insolvent  debtors,  (2  Stats,  at  Large,  4,) 
the  debt  is  not  discharged. 

Error  to  the  circuit  court  for  the  District  of  Columbia,  in  an  ac- 
tion of  assumpsit  for  money  paid.  The  general  issue  and  the  Statute 
of  Limitations  were  pleaded.     Among  the  evidence  introduced  by 
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the  plaintiff  was  a  deed  of  the  defendant,  which  recited  that  the  plain- 
tiff and  others  became  his  sureties  for  a  debt,  and  paid  it,  and  that  the 
defendant  being  desirous  to  secure  his  sureties,  thereby  assigned  pro- 
perty in  trust  to  be  distributed  equally  among  them.  The  defendant 
gave  in  evidence  a  certificate  of  his  discharge  from  imprisonment, 
under  the  act  of  January  6, 1800,  (2  Stats,  at  Large,  4.)  The  errors 
assigned  appear  in  the  opinion  of  the  court. 

E»  J*  LeCy  for  the  plaintiff. 

Swcmnj  for  the  defendant 

*  Marshall,  C.  J.,  delivered  the  opinion  of  the  court,  to  [  *  170  ] 
the  following  effect : 

In  this  case  the  whole  evidence  is  spread  upon  the  record  by  the 
bill  of  exceptions,  and  the  court  below  refused  to  instruct  the  jury  (as 
requested  by  the  defendant)  that  it  was  not  sufiicient  in  law  to  ena^ 
ble  the  plaintiff  to  recover  in  this  action. 

K  the  court  ought  to  have  given  this  instruction  their  refusal  is  cer- 
tainly error. 

The  evidence  shows  that  a  note  was  given,  or  money  paid 
by  the  plaintiff  for  the  use  of  the  defendant;  but  •it  is  ob-  [  *  171  ] 
jected  that  it  was  not  paid  at  the  request  of  the  defendant. 
K  the  plaintiff  was  not  bound  to  pay  it,  and  if  it  was  paid  without 
the  request  of  the  defendant,  it  is  certain  that  the  plaintiff  is  not  en- 
titled to  recover.  But  the  court  thinks  that  the  recital  in  the  deed  of 
assignment  is  evidence  from  which  the  jury  might  infer  a  request. 

The  court  is  also  of  opinion  that  the  recital  in  the  deed  is  suffi- 
cient to  take  the  case  out  of  the  Statute  of  Limitations.  Although 
the  court  is  not  willing  to  extend  the  effect  of  casual  or  accidental 
expressions  farther  than  it  has  been,  to  take  a  case  out  of  that  statute, 
and  although  the  court  might  be  of  opinion  that  the  cases  on  that 
point  have  gone  too  far,  yet  this  is  not  a  casual  or  incautious  expres- 
sion ;  the  deed  admits  the  debt  to  be  due  on  the  15th  of  July,  1804, 
and  five  years  had  not  afterwards  elapsed  before  the  suit  was  brought. 

Then  it  is  objected  that  there  is  no  evidence  of  the  payment  of 
the  money  by  the  plaintiff;  but  the  court  thinks  that  the  recital  of 
the  deed  is  evidence  firom  which  the  jury  might  infer  the  payment. 

There  was  no  error  respecting  the  discharge  under  the  insolvent 
act.  It  was  only  a  discharge  of  the  person,  and  could  not  affect  the 
judgment 

Jtidgment  affirmed. 


002         SUPREME    COURT   OF   THE    UNITED   STATES. 


Dav7*8  Execators  o.  Faw.  7  C. 


Davy's  Exeoutors  v.  Faw. 

7  C.  171. 

An  award  will  not  be  set  aside  in  equity  on  account  of  an  omission  by  the  arbitrators  to  set 
upon  part  of  the  matters  submitted,  unless  that  omission  shall  have  injured  the  complain* 
ant. 

When  the  price  of  land  and  not  the  question  of  title,  is  submitted,  the  submission  and 
award  need  not  be  by  deed. 

This  case  is  sufficiently  stated  in  the  following  opinion,  deUvered 
by  Marshall,  C.  J.  This  is  an  appeal  from  a  decree  of  the  ciicoit 
court  for  the  county  of  Alexandria,  sitting  in  chancery,  by  which  that 
court  set  aside  an  award  made  between  the  parties,  and  directed  an 

account. 
[  *  172  ]       *  The  bill  impeaches  the  award,  because, 
1.  The  arbiters  exceeded  their  power. 

2.  They  made  no  award  with  respect  to  a  part  of  the  matter  sub- 
mitted to  them. 

3.  They  were  partial,  and  proceeded  to  make  their  award  without 
hearing  the  party  against  whom  it  was  made. 

The  arbitration  bond  binds  the  parties  to  submit  to  the  award,  or- 
der, and  arbitrament  of  Francis  Peyton,  Theophilus  Harris,  and  Tho- 
mas Herbert,  or  any  two  of  them,  respecting  a  controversy  of  several 
accounts  and  contracts  existing  between  them. 

A  judgment  at  law  has  been  obtained  for  the  amount  of  the  award ; 
for  relief  against  which  and  against  the  award  itself  this  suit  was  in- 
stituted. 

By  the  plaintiffs  in  error  it  is  contended,  that  excess  of  power  in 
arbiters  is  a  defence  at  law,  and  is  therefore  not  examinable  in  this 
court. 

That  the  injured  party  may  avail  himself  of  this  defence  in  a  court 
of  law,  where  the  excess  of  power  is  apparent  on  the  face  of  the 
award,  is  not  controverted.  But,  in  this  case,  it  is  not  shown  by  the 
award  itself,  and  the  defendant  insists  that  he  was  not  at  liberty,  in 
a  court  of  law,  to  avail  himself  of  evidence  dehors  the  award ;  and 
in  support  of  this  opinion  the  case  of  Wills  v.  Maccarmick,  2  "Wilson, 
149,  has  been  much  relied  upon.  Without  deciding  that  question, 
the  court  will  proceed  to  inquire  whether  the  defendant  in  error  has 
succeeded  in  proving  that,  in  this  case,  the  arbiters  have,  in  fact,  ek- 
oeeded  their  power. 

It  appears  that  Abraham  Faw  sold  to  David  Davy  a  lot  of  groundi 
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the  pforchase-money  for  which  was  payable  in  four  years,  in  four  equal 
annual  payments.  Davy  conveyed  to  Faw,  about  tiie  same  time,  a 
lot  which  he  had  purchased  from  Elisha  C.  Dick,  and  which  he  held 
on  the  condition  of  making  certain  improvements.  Davy 
becoming  insolvent,  it  was  agreed  that  his  *  contract  with  [  *173  ] 
Faw  should  be  annulled,  that  the  bonds  he  had  given  Faw 
for  the  purchase  of  the  lot  should  be  returned  to  him,  and  that  he 
should  surrender  the  bond  for  a  title  which  Faw  had  executed.  It 
had  been  stipulated  that,  in  the  event  c^  his  failing  to  pay  the  pur- 
chase-money, and  of  the  contract  being  avoided,  the  money  actually 
paid  by  Davy  to  Faw  should  be  considered  as  rent  so  far  as  rent  was 
allowed.  There  had  been  some  other  dealings  between  the  parties, 
and  there  had  been  a  small  piece  of  ground  rented  to  Davy,  on  which 
he  had  put  some  inconsiderable  improvements. 

In  this  state  of  things  they  agreed  to  submit  their  affairs  to  arbi- 
tration, and  the  bond  was  executed  which  has  been  stated.  The 
arbiters  awarded  that  Faw  should  pay  Davy  314/1  4^.  lle^,  and  it  is 
proved  that,  in  making  up  the  account  between  the  parties,  they 
debited  Faw  with  300/.  for  the  lot  which  had  been  conveyed  to  him 
by  Davy.  Faw  contends  that  this  was  not  a  contract  subsisting 
between  the  parties,  and  consequently  is  not  included  within  the 
terms  of  the  submission. 

Faw  alleges  in  hb  bill  that  this  whole  transaction  was  closed: 
that  the  lot  conveyed  to  him  by  Davy  formed  no  part  of  the  consi- 
demtion  given  for  the  lot  he  had  sold,  but  was  conveyed  to  him,  be- 
cause Davy  considered  the  rent  reserved  on  that  lot  and  the  condi- 
tions of  improvement,  which  were  inserted  in  the  deed,  as  equivalent 
to  its  full  value.  These  allegations  are  denied  in  the  answer ;  and 
the  defendant  avers  that  the  price  of  the  lot  purchased  by  him  was 
500/. ;  that  he  conveyed  the  lot  he  had  purchased  from  Dick  at  100/1, 
and  gave  his  bonds  for  400/.,  the  residue  of  the  purchase-money ; 
that,  when  this  contract  was  annulled,  he  became  entitled  to  his  lot 
or  to  its  value,  and  that  this  was  one  of  the  subjects  submitted  to 
ihe  referees. 

In  addition  to  this  testimony  furnished  by  the  answer,  the  defend- 
ant has  produced  the  testimony  of  a  witness  who  was  present  wheih 
the  arbitration  was  agreed  upon  and  the  bond  executed.  He  says 
that  the  lot  purchased  by  the  defendant  from  the  plaintiff,  and  that 
which  had  been  conveyed  by  the  defendant  to  the  plaintiff,  as  well 
as  other  accounts  between  ihe  parties,  formed  the  subjects  of  con- 
versation. , 

•  Francis  Peyton,  one  of  the  arbiters,  declares  that  he  con-  [  *  174  ] 
flidered  all  the  transactions  between   Faw  and  Davy  as 
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submitted  to  them ;  that  Faw  himself  laid  before  them  the  bond  he 
had  given  to  Davy  for  a  conveyance  of  the  lot  he  had  sold,  and  that 
he  always  understood  from  Mr.  Faw  during  the  arbitration  that  he 
was  willing  to  pay  100/.  for  the  lot  conveyed  to  him  by  Davy.  Pey- 
ton adds  that  the  mode  adopted  by  the  arbiters  for  arranging  that 
part  of  the  subject,  was  understood  by  them  to  be  the  one  which 
was  most  agreeable  to  Mr.  Faw. 

The  court  is  of  opinion  that  the  plaintifr  in  the  court  below  has 
failed  in  showing  that  the  a|,biters  have  exceeded  their  powers. 

2.  A  second  objection  to  this  award  is,  that  the  arbiters  have  not 
settled  the  accounts  between  the  parties  for  fioi^r  stored  by  Faw  for 
Davy,  which  accounts  were  clearly  within  the  submission. 

The  defendant  has  not  shown  that  he  is  injured  by  this  omission, 
and  it  is,  therefore,  unnecessary  to  decide  whether,  had  he  been  in- 
jured, a  court  of  equity  could  or  could  not  have  afforded  relief. 

3.  A  third  ground,  on  which  the  application  for  relief  is  placed,  is 
the  partiality  and  improper  conduct  of  the  arbiters. 

That  judges  chosen  by  the  parties  themselves  as  well  as  those  who 
are  constituted  by  law,  ought  to  be  exempt  from  all  imputation  of 
partiality  or  corruption ;  that  their  conduct  ought  to  be  fair,  and  theu 
proceedings  regular,  so  as  to  give  the  parties  an  opportunity  to  be 
heard,  and  themselves  the  means  of  understanding  the  subjects  they 
are  to  decide,  are  propositions  not  to  be  controverted.  But  corrupt 
motives  are  not  lightly  to  be  ascribed  to  the  arbiter,  nor  is  partiality 
to  be  attributed  to  him  on  account  of  difference  of  opinion  with 
respect  to  the  decision  he  has  made. 

The  charge  made  in  this  case,  that  the  parties  were  not  sufficiently 
heard,  is  not  supported,  and  is  contradicted  by  the  testimony 
[  •  175  ]  in  the  cause.     The  general  *  charge  of  partiality  is  also  con- 
tradicted, and  is  expressly  denied  by  the  arbiters,  who  have 
been  made  defendants,  and  by  the  deposition  of  Francis  Peyton,  who 
did  not  sign  the  award. 

Some  particular  facts  have  been  proved,  by  which  this  charge,  it  is 
supposed  by  the  counsel  for  the  defendant  in  error,  may  be  sup- 
ported. 

'  M'Kinsey  Talbot  deposes,  that  after  the  arbiters  had  separated, 
Thomas  Herbert,  who  was  one  of  them,  said  that  David  Davy  ought 
to  buy  his  winter's  meat  for  him  without  making  any  chaxge,  on 
account  of  the  particular  service  he  had  rendered  him  in  the  said 
arbitration. 

T]iat  such  language  is  unbecoming  in  a  judge  will  not  be  denied ; 
and  if  the  circumstances  leading  to  these  expressions,  and  the  man- 
ner in  which  they  were  uttered,  had  been  stated  in  the  record,  and 
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there  had  been  reason  to  believe  that  the  words  were  spoken  seriously, 
they  would  have  furnished  objections  to  the  award  not  easily  to  be 
removed.  But  nothing  is  stated  which  could  give  these  expressions 
a  serious  aspect.  They  appear  not  to  have  been  delivered  confi- 
dentially ;  and  as  it  is  difficult  to  conceive  that  a  man,  who  could  be 
chosen  as  an  arbiter,  would  thus  wantonly  and  unnecessarily  expose 
the  depravity  of  his  own  conduct,  the  court  must  consider  these 
words  as  spoken  in  sport,  with  indiscreet  levity,  but  not. as  seriously 
.indicative  of  an  opinion  that  he  had  made  an  unjust  award. 

The  same  witness,  in  another  deposition,  states  that  he  was  pre- 
sent at  a  meeting  of  the  arbiters,  and  heard  Thomas  Herbert  say 
that  they  had  the  hands  of  Abraham  Faw  so  fast  tied  that  he  could 
not,  for  his  life,  get  them  loose. 

It  is  impossible  to  consider  these  expressions  in  an  arbiter  without 
some  disapprobation.  But  what  led  to  the  employment  of  them 
does  not  appear ;  nor  is  the  court  informed  of  the  temper  in  which 
they  were  employed.  It  is  worthy  of  remark  that  Thomas  Herbert 
does  not  appear  to  have  had  an  opportunity  of  cross-exa- 
mining this  witness,  and  that  this  deposition  was  *  taken  be-  [  *  176  ] 
fore  the  arbiters  were  made  parties  to  the  cause. 

There  is  sqme  testimony  respecting  some  altercations  or  jealousies 
between  Faw  and  some  of  the  arbiters  at  a  corporation  election,  but 
they  were  too  trivial  to  be  worthy  of  notice  ;  and  as  they  occurred 
about  the  time  of  the  submission,  and  before  the  arbiters  proceeded 
on  the  business,  it  is  supposed  thkt  they  would  have  induced  Faw, 
had  he  thought  them  of  any  importance,  to  make  some  elSbrt  to 
prevent  an  award. 

Upon  a  view  of  the  whole  case,  the  court  is  of  opinion  that  the 
plaintifF  in  the  court  below  has  not  shown  sufficient  matter  to  set 
aside  the  judgment  at  law,  and  doth  therefore  direct  that  the  decree 
of  the  circuit  court  be  reversed  and  annulled. 

After  the  decision  of  the  cause,  C  Lee^  for  the  defendant  in  error, 
cited  Kyd  on  Awards,  to  show  that  where  the  dispute  is  about  land, 
the  submission  and  award  must  be  by  deed. 

Marshall,  C.  J.  That  is  where  the  title  is  in  question.  But 
here  the  title  was  conveyed  —  the  dispute  was  only  as  to  the  price. 
The  question  of  title  was  not  submitted. 

Livingston,  J.     Although  that  point  was  not  made  in  the  wgu* 
ment,  yet  it  was  considered  by  the  court 
VOL.  II.  43 
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If  the  plaintiff  discoBtinne  as  to  one  connt,  the  rights  of  the  parties  under  the  other  coonts 

are  anaffected. 
If  pro/art  is  made  in  one  connt,  and  oyer  granted,  the  deed  on  the  record  is  taken  to  be. 

that  declared  on  in  that  count  only. 
A  promise  to  pay  a  sum  of  money,  in  consideration  of  the  release  of  an  equitable  title,  is 

within  the  statute  of  frauds. 

Error  to  the  circuit  court  for  the  District  of  Colombia,  in  an 
action  of  assumpsiL  The  first  count  made  profert  of  a  sealed  instru- 
ment, executed  by  the  plaintiff  and  one  John  Darby,  whereby  the 
plaintiff  acquired  an  equitable  right  to  certain  lands.  It  then  averred 
that  the  defendant,  with  notice  of  the  plaintiffs  rights,  wrongfully 
acquired  the  legal  title,  and  afterwards,  in  consideration  that  the 
pl^Untiff  would  release  all  claim  to  the  lands,  the  defendant  promised 
to  pay  him  a  sum  of  money.  Oyer  was  granted  of  the  deed.  The 
residue  of  the  substance  of  the  pleadings  and  proceectings  is  stated 
in  the  opinion  of  the  court. 

Swa/im  and  C.  SimmSy  for  the  plaintiff 

Jones  and  C  Lee^  for  the  defendant. 

[  *  189  ]       *  Marshall,  C.  J.,  delivered  the  opinion  of  the  court,  as 
foUows : 

Much  of  the  seeming  intricacy  of  this  cause  will  disappear,  if  we 
extricate  the  questions  made  by  the  pleadings  before  the  court,  from 
others  which  might  greatiy  embarrass  and  perplex  it. 

The  declaration  contains  four  counts.  The  first  recites  an  original 
contract  between  Cleon  Moore  and  John  Darby,  for  the  sale  of  cer- 
tain lands,  lying  in  Kentucky,  and  proceeds  to  recount  in  detail  those 
transactions  on  which  the  action  was  founded.  The  other  counts 
state,  in  different  terms,  the  several  assumpsits^  which  they  allege  to 
have  been  made. 

The  defendants  crave  oyer  of  the  written  contract,  stated 

[  *  190  ]  in  the  first  count,  and  file  several  pleas  to  that  *  count. 

They  then,  without  repeating  the  oyer,  file  similar  pleas  to 

the  remaining  coimts.     After  taking  issue  on  some  of  the  pleas,  and 

demurring  to  others,  the  plaintiff  below  discontinues  his  first  count. 
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By  the  counsel  for  Hughes,  this  has  been  considered  as  error.  But 
the  court  can  perceive  no  reason  for  this  opinion.  After  this  discon- 
tinuance, the  parties  are  in  precisely  the  same  situation,  as  if  all  the 
issues  both  of  law  and  fact  which  were  joined  upon  that  count,  had 
been  decided  in  favor  of  the  defendant  below.  Such  decision  could 
not,  in  point  of  law,  have  alSected  the  rights  of  the  parties  under  the 
issues  joined  on  the  remaining  counts,  and  consequently  the  discon- 
tinuance upon  that  count  must  leave  those  rights  unimpaired.  Whe- 
ther this  count  remain  in  the  declaration,  or  be  stricken  out  of  it,  the 
right  of  the  plaintijS*  in  the  circuit  court,  to  recover  on  the  other  counts, 
will  be  precisely  the  same.  The  examination  of  this  right  must  be 
conducted  on  tiie  same  principles  as  if  the  declaration  had  never  con- 
tained the  first  count. 

By  the  plaintiff  in  error  it  is  contended,  that  the  oyer,  which  was 
prayed  of  the  written  contract  alleged  in  the  first  count,  spreads  that 
contract  on  the  record,  and  makes  it  a  part  of  all  his  subsequent  pleas. 
This  is  certainly  true  with  respect  to  all  his  subsequent  pleas  to  that 
count,  but  not  with  respect  to  his  pleas  to  the  other  counts.  Differ- 
ent counts  allege  different  contracts  and  different  assumpsits.  It  is 
upon  this  idea  alone,  that  a  verdict  can  be  rendered  for  the  pjaintiff, 
on  one  count,  and  for  the  defendant  on  another.  Now  the  oyer  of 
one  contract  cannot  be  the  oyer  of  another  contract,  and  cannot  spread 
upon  the  record  a  contract  supposed  to  be  totally  distinct  firom  that 
which  was  read.  The  discontinuance  of  the  first  count  produces  no 
change  in  this  respect,  in  the  condition  of  the  parties.  Had  it  re- 
mained, it  could  have  had  no  influence  on  the  other  counts,  nor  could 
the  oyer  of  the  written  contract  it  stated,  have  transferred  that  con- 
tract to  the  other  counts. 

The  second  count  states,  that  Cleon  Moore  was  owner  and  proprie- 
tor of  a  plat  and  certificate  of  survey  for  lands  lying  in  Kentucky,  for 
which  he  was  entitied  to  a  patent  firom  the  government  of 
that  State;  and  that*  James  Hughes,  without  authority,  [*191  ] 
transferred  that  plat  and  certificate,  in  the  name  of  Cleon 
Moore,  to  John  Darby  and  the  said  Hughes,  by  which  wrongful  act  a 
patent  for  the  said  land  was  issued  to  the  said  Darby  &  Hughes,  to 
the  great  injury  of  the  said  Moore.  That  afberwards  the  said  Hughes 
promised  to  pay  to  the  said  Moore,  ^  the  sum  of  seven  hundred  pounds 
for  the  said  injury,  and  loss  of  the  said  land  assigned  as  aforesaid ; 
the  said  plaintiff  €it  the  same  time,  agreed  to  the  said  terms,  and  to 
accept  of  the  said  compensation  in  fall  of  all  claims  and  demands  for 
the  said  land  and  for  the  injury  aforesaid." 

To  this  count,  the  defendant  pleaded  several  pleas,  one  of  which 
was,  that  neither  the  promise  nor  any  memorandum  thereof  v^as  made 
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in  writing.     To  this  plea  the  plaintiff  demurred,  and  the  court  sua* 
tained  the  demurrer. 

The  correctness  of  this  decision  depends  entirely  on  the  application 
of  the  statute  of  frauds  to  the  contract  stated  in  the  declaration. 

Cleon  Moore  is  averred  to  have  been  the  proprietor  of  a  plat  and 
certificate  of  survey  on  which  Hughes  &  Darby  obtained  a  patent  by 
using  his  name  without  authority.  This  tortious  act  did  not  divest 
Moore  of  his  equitable  titie.  The  land,  in  equity,  was  his.  Did  he 
part  with  his  titie  by  the  contract  stated  in  the  declaration  ?  The 
answer  must,  in  the  opinion  of  the  whole  court,  be  in  the  affirmative. 
^'  He  agreed  to  accept  of  the  said  compensation  in  full  of  all  claims 
and  demands  for  the  said  land,  and  for  the  injury  aforesaid.  This, 
then,  was  an  agreement  to  sell  his  equitable  titie  to  the  land  for  the 
sum  of  700/.  The  court  can  perceive  no  distinction  between  the  sale 
of  land  to  which  a  man  has  only  an  equitable  titie,  and  a  sale  of 
land  to  which  he  has  a  legal  title.  They  are  equally  within  the 
statute. 

It  is,  therefore,  the  unanimous  opinion  of  this  court,  that  the  judg- 
ment upon  the  demurrer  to  this  plea,  ought  to  have  been  in  favor  of 
the  defendant  below.     This  plea  being  a  complete  bar  to  the  second 

count,  it  is  unnecessary  to  consider  the  other  pleas. 
[  *  192  ]  *  The  third  count  states  the  titie  of  Cleon  Moore,  and  the 
injury  sustained  by  him  to  the  same  effect  with  the  second 
count.  It  then  states  a  conversation  between  the  parties,  "  concern- 
ing a  compensation  for  the  loss,  and  a  liquidation  of  the  damages 
sustained  by  the  said  Cleon,  by  reason  of  the  misconduct  and  wrong- 
doing of  the  said  James  in  the  premises,  and  of  the  vesting  them,  the 
said  Darby  &  Hughes,  with  the  legal  titie  to  the  said  land  as  afore- 
said ;  and  it  was  then  and  there  agreed  by  the  said  James,  on  his 
part,  in  consideration  of  the  premises,  and  of  the  just  claims  of  the 
said  Cleon,  for  compensation  and  damages  as  aforesaid,  that  the  said 
James  should  pay  to  the  said  Cleon,  in  satisfaction  for  the  same,  the 
sum  of  700^,"  &C.  "  And  the  said  Cleon  then  and  there  agreed,  on  his 
part,  to  accept  of  the  said  seven  hundred  pounds  in  full  compensation 
of  tus  just  claims  as  aforesaid,"  and,  upon  the  same  being  secured, 
&c,  to  release  and  quitclaim  to  the  said  James,  all  his,  the  said 
Cleon's,  claims  and  demands  whatsoever,  for  compensation,  redress, 
or  damages,  arising  from  the  wrongdoing  and'misconduct  of  the  said 
James  in  the  premises,  and  firom  the  vesting  the  said  Darby  &  Hughea, 
with  the  legal  titie  to  the  said  land  as  aforesaid. 

To  tlus  couht,  also,  the  statute  of  frauds  was  pleaded  in  bar.  The 
plaintiif  below  den  urred  to  the  plea,  and  the  defendant  joined  in 
demurrer. 
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Upon  the  tnie  construction  of  the  contract  stated  in  this  count,  there 
was  some  contrariety  of  opinion  among  the  judges.  It  is,  however, 
the  opinion  of  the  majority,  that  the  contract  must  be  understood  to  im- 
port a  sale  of  land,  and  that  the  sum  of  money  stipulated  to  be  paid, 
was,  in  contemplation  of  the  parties,  to  extinguish  the  title  of  the 
said  Cleon  Moore. 

The  conversation  was  '<  concerning  a  compensation  for  the  loss  and 
a  liquidation  of  the  damages  sustained  by  the  said  Cleon,"  not  only 
"  by  reason  of  the  misconduct  of  the  said  Hughes,  but  abo  by  reason 
of  the  vesting  them,  the  said  Darby  &  Hughes,  with  the  legal  title  to 
the  said  land."  ^^  And  it  was  then  agreed,  in  consideration  of  the  just 
claims  of  the  said  Cleon,  for  compensation  and  damages, 
that  the  said  *  James  should  pay  the  said  Cleon,  in  satis-  [  *  193  ] 
faction  for  the  same,  the  sum  of  700/."  To  the  majority 
of  the  court,  it  seems,  that  a  compensation  for  the  loss  of  the  titie  to 
the  land  must  be  understood  to  be  a  compensation  for  the  land  itself, 
fiUDid  that  the  receipt  of  this  money  by  Cleon  Moore,  would  not  only 
have  barred  an  action  for  damages,  but  a  suit  in  equity  for  the  titie. 

If  this  opinion  be  correct,  then  the  contract  is  substantially  for  the 
sale  of  land,  and,  to  be  valid,  ought  to  have  been  in  writing.  On 
this  plea  also  the  demurrer  ought  to  have  been  overruled. 

The  fourth  count  states  the  injury  more  in  detail,  than  is  done  in 
either  the  second  or  third  counts.  It  states  the  claim  of  Cleon  Moore, 
to  be  compensated  for  the  loss  sustained  by  his  land  being  granted 
without  his  consent  to  Hughes  &  Darby.  A  conversation  was  then 
held,  and  '^  propositions  for  a  compromise  were  made,  touching  the 
compensation  and  indemnification  of  him,  the  said  Cleon,"  <'  and  it 
was  then  and  there  agreed  by  the  said  James,  in  consideration  of  the 
just  claims  of  the  said  Cleon,  to  be  compensated  for  the  damage  and 
injury  for  the  misconduct  of  the  said  James  in  the  premises,  and  in 
consideration  of  the  said  James  having  procured  and  obtained  a  pa- 
tent to  be  completed  and  issued  to  the  said  James,  and  the  said  John 
Darby,  as  last  aforesaid,  for  the  said  land,"  that  he,  the  said  James, 
would  well  and  truly  pay  the  said  Cleon,  one  other  sum  of  700/. 
This  the  ^'  said  Cleon  agreed  to  accept  in  satisfaction  of  his  just  claims 
to  compensation  arising  from  the  causes  and  considerations  last  afore- 
said." 

The  compensation  here  offered  and  accepted,  is  for  the  injury  sus- 
tained by  Cleon  Moore,  in  consequence  of  the  grant  of  his  land,  by 
the  State  of  Kentucky,  to  Hughes  &  Darby.  It  seems  to  the  court, 
that  this  compensation  was  in  lieu  of  the  patent  itself,  and  must  have 
been  intended  to  extinguish  his  right  to  that  patent.  It  is  difficult 
to  suppose  an  intention,  in  this  case,  to  receive  a  full  compensation 
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for  the  loss  of  a  title,  and  yet  to  retain  the  right  to  that  tiHe.     The 
majority  of  the  court  is  of  opinion  that,  under  the  contract  as  stated 

in  this  count  also,  the  payment  of  the  money  agreed  to  be 
{  *  194  ]  *  paid,  would  have  extinguished  the  right  of  Cleon  Moore 

to  the  land  in  question,  and  that  this  contract  likewise  is 
substantially  a  contract  for  the  sale  of  land.  The  demurrer,  there- 
fore, to  this  plea,  ought  to  have  been  overmled* 

It  is  unnecessary  to  examine  other  points  which  were  made  in  the 
cause.  The  judgment  of  the  circuit  court  must  be  reversedi  and 
judgment  rendered  for  the  plaintiff  in  error. 

Judgment  reversed^ 


Barton  v.  Petit  and  Batard. 

7  C.  194. 

If  the  plaintiff  declare  against  two,  he  cannot  take  judgment  against  one  alone,  nntil  he  has 
gone  through  with  such  prooeedings  as  the  law  provides  to  compel  the  appearance  of  the 
other. 
'         In  Virginia,  if  the  marshal  return  on  an  cUiag  eapioM  that  one  defendant  is  not  an  inhabitant^ 
the  suit  abates  as  to  him. 

The  case  is  stated  in  the  opinion  of  the  court 

P.  J?.  Kepy  for  the  plaintiff 

E.  X  Lee  and  Swanny  for  the  defendant. 

[  *  200  ]  *  Washington,  J.,  delivered  the  opinion  of  the  court,  as 
follows : 
This  was  an  action  of  debt  brought  in  the  circuit  court  for  the  dis* 
trict  of  Virginia,  by  Petit  and  Bayard,  against  Seth  Barton  and 
Thomas  Fisher,  upon  a  judgment  rendered  in  the  general  court  of 
Maryland.  The  declaration  is  against  the  said  Baxton  and  Fisher, 
late  merchants  and  partners,  trading  under  the  firm  of  Barton  and 
Fisher,  citizens  and  inhabitants  of  the  State  of  Virginia,  both  of 
whom  are  alleged  to  be  in  the  custody  of  the  marshal  The  record 
states  that  Barton,  who  had  been  arrested  upon  the  capias,  gave  bail 
and  put  in  the  plea  of  payment,  on  which  an  issue  was  joined,  and 
a  verdict  was  rendered  against  him.  He  afterwards  moved  in  arrest 
of  judgment,  and,  amongst  other  reasons,  assigned  ihe  foUowingi 
namely :     That  the  declaration  states  a  joint  cause  of  action  against 
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tke  said  Barton,  and  one  Thomas  Fisher,  and  that,  therefore,  a  judg- 
ment ought  not  to  be  rendered  against  him  alone.     The 
•motion  in  arrest  of  judgment  having  been  argued  and  [  •201  ] 
overruled^  judgment  was  rendered  against  Barton,  and  the 
record  has  been  removed  into  this  court  by  writ  of  error. 

The  general  rule  certainly  is,  that  if  two  or  more  persons  are  sued 
in  a  joint  action,  the  plaintiff  cannot  proceed  to  obtain  a  judgment 
against  one  alone,  but  must  wait  until  the  others  have  been  served 
with  process,  or  until  the  other  defendants  have  been  proceeded 
against  as  far  as  the  law  authorizes  for  the  purpose  of  forcing  an  ap- 
pearance. In  England,  the  plaintiff  must  proceed  to  outlaw  the 
defendants,  who  have  not  been  served,  before  he  can  proceed  against 
those  who  appear.  In  Virginia,  where  this  suit  was  brought,  the 
plaintiff  might  have  taken  out  an  alias  and  a  plnries  capias,  or  testa^ 
turn  capias,  or,  at  his  election,  an  attachment  against  the  estate  of 
such  defendant ;  or,  upon  the  return  of  ^plv/ries  not  found,  the  court 
may  order  a  proclamation  to  issue,  warning  the  defendant  to  appear 
on  a  certain  day,  and,  if  he  fail  to  do  so,  judgment  by  default  may 
be  entered  against  him. 

But,  whatever  may  be  the  mode  provided  by  law  for  forcing  an 
appearance,  the  plaintiff  cannot  proceed  to  obtain  a  judgment  against 
one.  defendant  in  a  joint  action  against  two,  until  he  has  proceeded 
against  the  other  as  far  as  the  law  will  authorize,  unless  the  law  dis- 
penses with  the  necessity  of  proceeding  against  the  other  defendant 
beyond  a  certain  point  to  force  an  appearance.  Thus,  in  Pennsyl- 
vania, (as  is  known  to  one  of  the  judges  of  this  court,)  if  the  sheriff 
return  non  est  as  to  one  defendant,  the  plaintiff  may  proceed  against 
the  other  on  whom  the  writ  was  served,  stating,  in  his  declaration, 
the  return  of  the  writ  as  to  his  companion. 

To  remove  the  objection  which  arises  in  this  case,  the  plaintiff  ob- 
tained a  certiorari  to  the  circuit  court  of  Virginia,  on  a  suggestion  of 
diminution,  and  it  now  appears,  by  the  certificate  of  the  clerk  of 
that  court,  that  an  alias  capias  issued  against  Thomas  Fisher,  which 
was  not  returned,  but  the  plaintiff's  attorney  caused  the  suit  to  be 
abated  as  to  the  said  Fisher,  upon  information  which  he  had  received 
that  the  said  Fisher  was  no  inhabitant  of  the  district  of 
Virginia.  Had  the  •  marshal  returned  the  writ  and  stated  [  *  202  ] 
this  fact,  the  law  would  have  abated  it  as  to  Fisher ;  in 
which  case  the  objection  to  the  subsequent  proceedings  against  Bar- 
ton would  have  been  removed.  But  since  the  plaintiff  could  not 
have  supported  his  action  originally  against  one  defendant  on  a  joint 
cause  of  action,  where  it  appeared  by  his  own  showing,  or  by  a  plea 
in  abatement,  that  there  was  another  person  who  was  jointiy  bound 
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and  might  be  sued,  he  ought  not  to  be  permitted,  after  stating  a  joint 
cause  of  action,  to  abate  or  discontinue  his  action  against  one,  unless 
authorized  to  do  so  by  the  return  of  the  process  against  that  defend- 
ant. If  he  does  so,  it  furnishes  a  good  ground  for  arresting  the 
judgment. 

It  is  contended,  in  support  of  this  judgment,  that  as,  by  the  law 
of  Virginia,  the  plaintiff  must  file  his  declaration  at  the  next  suc- 
ceeding rule  day  after  the  defendant  shall  have  entered  his  appear- 
ance, or  that  the  defendant  may  rule  him  to  do  so,  which  if  he  fails 
to  do,  he  shall  be  nonsuit,  the  plaintiff  not  only  may,  but  is  bound 
to  prdbeed  against  one  defendant  alone,  after  he  has  appeared.  But 
the  court  understands  this  law  as  applying  to  a  single  defendant,  or, 
if  there  be  more,  to  the  appearance  of  all  the  defendants. 

JudgTnent  reversed. 

7  C.  288. 


Wilson  v.  Koontz. 

7  C.  202. 

A  foreign  attachment  in  chancerj  is,  as  against  the  debtor,  an  action  at  law,  and  he  may 
plead  the  statute  of  limitations  without  the  support  of  an  answer. 

A  removal  from  the  county  which  does  not  in  fact  obstruct  an  action,  is  not  within  the  ex- 
ception contained  in  the  14th  section  of  the  act  of  limitations  of  Virginia. 

Appeal  from  a  decree  of  the  circuit  court  for  the  District  of 
Columbia,  dismissing  a  bill  filed  by  Wilson  against  Koontz,  as 
debtor,  and  certain  garnishees.  Koontz  pleaded  the  statute  of  limi- 
tations. The  replication  averred  that  a-  suit  at  law  was  brought 
against  Koontz,  and  rum  est  inventus  returned,  and  the  suit  discon- 
tinued. That  afterwards,  but  more  than  six  years  before  the  bill  was 
filed,  he.  paid  a  part  of  the  debt,  and  subsequently  thereto,  removed 
out  of  the  county,  into  another  part  of  the  State,  and  his  place  of  resi- 
dence was  not  known  to  the  plaintiff    To  this  there  was  a  demurrer. 

E.  J.  Leej  for  the  appellant. 

7b^b>r,  for  the  appellee. 

[  *  205  ]       *  Marshall,  C.  J.,  delivered  the  opinion  of  the  courti  to 
the  following  effect : 
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This  is  a  suit  in  chancery,  and  the  defendant  pleads  the  act  of  li- 
mitations. The  plaintiff  by  his  replication  attempts  to  bring  the 
case  within  the  exception  contained  in  the  14th  section  of  that  act ; 
but  it  seems  essential,  under  that  section,  that  the  complainant 
should  have  been  actually  defeated  or  obstructed  in  bringing  his  ac- 
tion by  the  removal  of  the  defendant  There  is  no  evidence  of  his 
intention  of  bringing  his  action  sooner  than  he  did,  or  that  he  was 
delayed  by  the  defendant's  removal  from  the  county.  The  court  is 
therefore  of  opinion  that  the  circumstance  of  removal  is  not  sufficient 
to  take  the  case  out  of  the  statute. 

It  is  objected,  that  the  plea  of  the  statute  of  limitations  is  not 
good  unless  the  defendant  answer  also  and  deny  the  debt,  or  aver  it 
to  be  paid.  But  if  this  be  a  valid  objection,  it  ought  to  have  been 
taken  at  the  time  of  offering  the  plea,  and  before  the  issue  was 
joined.     It  is  now  too  late. 

K  it  be  a  good  objection  in  cases  within  the  general  *  ju-  [  *  206  ] 
xisdiction  of  a  court  of  equity,  yet  it  is  not  valid  in  a  case 
like  the  present,  which  is  really  a  case  at  law  as  between  the  present 
parties. 

The  court  is  of  opinion  that  the  plea  is  a  good  bar,  and  that  the 
decree  should  be  affirmed. 


KiDDLB  v.  Moss. 


7  O.  206. 


The  principal  obligor  in  a  bond  is  not  a  competent  witness  for  the  snrety,  in  an  action  upon 
the  bond  ;  the  principal  being  liable  to  the  snrety  for  costs  in  case  the  judgment  should 
be  against  him. 

Error  to  the  circuit  court  for  the  District  of  Columbia. 

This  was  an  action  of  debt  on  a  joint  bond  given  by  John  Welch 
as  principal  obligor,  and  the  defendant  Moss,  as  his  surety.  The 
suit  abated  as  to  Welch  by  the  return  of  the  marshal,  that  he  was 
no  inhabitant  of  the  district  The  defendant,  Moss,  pleaded  spe- 
cially certain  facts  in  avoidance  of  the  bond  as  to  him  alone ;  upon 
which  issue  was  joined ;  and  upon  the  trial  the  defendant.  Moss, 
offered  as  a  witness  the  said  John  Welch,  the  principal  obligor,  who 
was  permitted  by  the  court  below  to  testify  for  the  defendemt,  and 
upon  his  cross-examination  confessed  that  he  had  made  over  to  Moss 


A 


614  SUPREME  COURT  OP  THE  UNITED  STATES. 

Sheehy  v.  Manderille.    7  C. 

all  his  property  as  security  to  indemnify  him  against  the  event  of 
ibis  suit. 

The  plaintiff  took  a  bill  of  exceptions,  and  the  verdict  and  judg- 
ment being  against  him,  brought  his  writ  of  error  to  this  court 

E.  J.  Lee^  and  Jones,  for  the  plaintiff  in  error. 

[  •  207  ]      •a  Lee,  contra. 

Marshall,  C.  J.,  delivered  the  opinion  of  the  court,  to  the  follow* 
ing  effect: 

The  court  is  of  opinion  that  Welch,  the  coobligor,  was  in- 
[  *  208  ]  terested,  and  was  therefore  an  incompetent  witness.  *  It  was 
a  consideration  of  some  importance  that  he  had  given  Moss 
a  deed  of  trust  of  his  effects  to  indemnify  him  against  this  suit ;  but 
the  principal  circumstance  was,  that  Welch's  liability  would  be 
increased,  to  the  extent  of  the  costs  of  this  suit,  if  the  judgment 
should  be  against  Moss. 

Judgment  reversed. 

11  P.  86. 


Shbbhy  v^  Mandbvillb. 
7  c.  Ma 

A  note  payabk  at  vixtj  days,  cannot  bo  given  in  evidence  to  support  a  count  upon  a  noCe^ 

which  count  does  not  state  when  the  note  was  payable.    The  Tariance  is  fatal. 
Upon  execnting  a  writ  of  inquiry  in  Virginia,  in  an  action  of  assumpsit  upon  apromisaory 

note,  it  is  necessaiy  to  produce  a  note  corresponding  with  that  declared  on,  but  it  is  not 

necessary  to  prove  the  signature. 
The  plaintiff  cannot  give  evidence  that  the  variance  was  the  effect  of  mistake  <Jt  inadvertence 

of  the  attorney,  and  that  the  note  produced  was  that  which  was  intended  to  be  desoibed 

in  the  declaration. 

Erboe  to  the  drcoit  court  for  the  District  of  Columbia. 
The  case  is  stated  in  the  opinion  of  the  court 

Xh  X  Lee^  and  Jones,  for  the  plaintiiE 

# 

8wam^  for  the  defendant 
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^Marshall,  C.  J.,  ddivered  the  opinion  of  the  courts  as  [  *  216  ] 
follows : 

This  suit  was  instituted  on  a  promissory  note,  executed  by  the 
defendant,  and  made  payable  to  the  plaintiff.  After  describing  the 
note  accurately,  with  the  exception  of  the  time  when  it  became  pay- 
able, which  is  altogether  omitted,  the  declaration  proceeds,  in  the 
usual  form,  to  state,  that  the  defendant  being  so  liable,  assumed  to 
pay  the  sum  mentioned  in  the  note  when  he  should  be  thereunto 
required,  &c. 

To  tiiis  count  a  special  plea  was  filed,  which,  on  demurrer,  was 
held  insufficient  Judgment,  on  the  demurrer,  being  rendered  for  the 
plaintiff,  a  writ  of  inquiry  was  awarded. 

On  executing  this  writ,  the  plaintiff  produced  a  note  payable  sixty 
days  after  date,  and  offered  to  prove  that  it  was  the  note  on  which 
the  suit  was  instituted,  and  that  the  omission  to  state  the  day  of 
payment  in  the  declaration  was  the  mistake  of  counsel. 

The  court  refused  to  permit  the  note  to  go  to  the  jury ;  and  also 
instructed  them,  that  unless  a  note  conforming  to  the  declaration 
should  be  adduced,  or  its  absence  accounted  for,  they  must  presume 
it  to  have  been  passed  away  or  paid.  The  jury  under  these 
instructions  *  found  one  cent  dsunages,  for  which  judgment  [  *  217  ] 
was  rendered.  To  this  judgment  the  plaintiff  has  sued  out 
a  writ  of  error. 

The  errors  assigned  are,  1st.  That  the  variance  was  not  fatal; 
2d.  That  on  a  writ  of  inquiry  the  production  of  the  note  was  un- 
neoeesary. 

Courts,  being  established  tot  the  purpose  of  administering  real 
justice  to  individuals,  will  feel  much  reluctance  at  the  necessity  of 
deciding  a  cause  on  a  slip  in  pleading,  or  on  the  inadvertence  of 
counsel.  They  can  permit  a  cause  to  go  off  on  such  points  only 
"when  some  rule  of  law,  the  observance  of  which  is  deemed  essential 
to  the  general  administration  of  justice,  peremptorily  requires  it. 

One  of  these  rules  is,  that  in  all  actions  on  special  agreements  oi 
written  contracts,  the  contract  given  in  evidence  must  correspond 
with  that  stated  in  the  declaration.  The  reason  of  this  rule  is  too 
familiar  to  every  lawyer  to  require  that  it  should  be  repeated. 

It  is  not  necessary  to  recite  the  contract  in  hcec  verba,  but  if  it  be 
recited,  the  recital  must  be  strictly  accurate.  If  the  instrument  be 
declared  on  according  to  its  legal  effect,  that  effect  must  be  truly 
stated.  K  there  be  a  failure  in  the  one  respect,  or  the  other,  an  ex- 
ception, for  the  variance,  may  be  taken,  and  the  plaintiff  cannot  give 
the  instrument  in  evidence. 

The  plea  of  non  assumpsit  denies  the  contract ;  and  an  instrument 
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not  conforming  to  the  declaration  either  in  words  where  it  is  recited, 
or  according  to  its  legal  effect  where  the  legal  effect  is  stated,  althou^ 
proved  to  be  the  act  of  the  defendant,  is  not  the  same  act,  and  there- 
fore does  not  maintain  the  issue  on  his  part 

In  this  case,  the  legal  effect  of  the  promissory  note  is  stated ;  and 
that  effect  on  a  note,  having  no  day  of  payment,  would  be  that  it 
was  payable  immediately.  This  declaration  goes  on  that  idea,  and 
avers  a  promise  to  pay  when  required.  A  note  payable  sixty  days 
after  date  is  a  note  different  from  one  payable  immediately, 
[  *  218  ]  *and  would  not  support  the  issue  had  fion  assumpsit  been 
pleaded,  and  issue  joined  on  this  plea. 

Now,  what  difference  is  produced  by  the  default  of  the  defendant? 
He  confesses  the  note  stated  in  the  declaration,  but  he  confesses  no 
other  note.  The  necessity,  then,  of  showing  a  note  conforming  to  the 
declaration,  is  precisely  as  strong  on  executing  a  writ  of  inquiry,  as 
on  trying  the  issue.  No  reason  is  perceived  why  a  variance  which 
would  be  fatal  in  the  one  case  would  not  be  equally  fatal  in  the  other. 

The  cases  cited  by  the  plaintiff's  counsel  have  been  considered,  but 
they  do  not  come  up  to  this.  They  are  not  cases  where  the  legal 
effect  of  the  written  instrument,  offered  on  executing  the  writ  of  in- 
quiry, has  differed  from  that  of  the  instrument  stated  in  the  declaration. 

The  court  is  also  of  opinion  that  the  production  of  the  note,  on  ex- 
ecuting the  writ  of  inquiry,  was  necessary.  The  default  dispenses 
with  the  proof  of  the  note,  but  not  with  its  production.  In  England, 
damages  have  in  some  circumstances  been  assessed  without  a  jury^ 
but  it  is  not  stated  that  those  damages  have  been  assessed  without  a 
view  of  the  note.  The  practice  of  this  country  is  to  require  that  the 
note  should  be  produced,  or  its  absence  accounted  for,  and  the  rule  Ib 
a  safe  one. 

Judgment  affirmetk 
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7  C.  SIS. 

Parties  maj  make  a  oonditional  tale,  bat  the  leaning  of  oonrts  of  equity  is  against  sndi 
sales. 

The  trae  inquiry  is,  whether  the  instmment  was  intended  as  a  sale,  or  as  security  for  a  debt, 
and  the  extrinsic  evidence,  as  well  as  the  terms  of  the  deed,  must  be  examined  to  deter- 
mine this  question. 

The  absence  of  a  covenant  to  repay  is  not  decisive. 

The  fact  that  the  sum  pidd,  bore  no  proportion  to  the  real  value  of  the  land,  is  entitled  tD 
groat  weight,  upon  the  question  whether  a  conditional  sale  was  intended. 
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Appeal  from  the  circuit  court  for  the  District  of  Columbia.  The 
case  is  fully  stated  in  the  opinion  of  the  court 

C.  Lee  and  Jones^  for  the  appellants. 

Taplofi  for  the  appellees. 

*  Marshall,  C.  J.,  delivered  the  opinion  of  the  court,  as  [  *  235  ] 
follows : 

This  suit  was  brought  by  Walter  S.  Alexander,  as  devisee  of 
Robert  Alexander,  to  redeem  certain  lands  lying  in  the  neighborhood 
of  Alexandria,  which  were  conveyed  by  Robert  Alexander,  in  trust, 
by  deed  dated  the  20th  of  March,  1788,  and  which  were  afterwards 
conveyed  to  William  Lyles,  and  by  him  to  the  testator  of  the  plain- 
tiffs in  error. 

The  deed  of  the  20th  of  March,  1788,  is  between  Robert  Alexan- 
der of  the  first  part,  William  Lyles  of  the  second  part,  and  Robert 
T.  Hooe,  Robert  Muire,  and  John  Allison,  of  the  third  part.  Robert 
Alexander,  after  reciting  that  he  was  seized  of  one  undivided  moiety 
of  400  acres  of  land,  except  40  acres  thereof  previously  sold  to  Bald- 
win Dade,  as  tenant  in  common  with  Charles  Alexander,  in  consider- 
ation of  800^  paid  by  William  Lyles,  and  of  the  covenants  therein 
mentioned,  grants,  bargains,  and  sells  twenty  acres,  part  of  the  said 
undivided  moiety,  to  William  Lyles,  his  heirs  and  assigns  forever, 
and  the  residue  thereof,  except  that  which  had  been  previously  sold 
to  Baldwin  Dade,  to  the  said  Robert  T.  Hooe,  Robert  Muire,  and 
John  Allison,  in  trust,  to  convey  the  same  to  William  Lyles  at  any 
reasonable  time  after  the  first  day  of  July,  1790,  unless  Robert  Alex- 
ander shall  pay  to  the  said  William  Lyles,  on  or  before  that  day,  the 
Bum  of  700/.  with  interest  from  the  said  20th  of  March,  1788.  And 
if  the  said  Robert  Alexander  shall  pay  the  said  William  Lyles,  on  or 
before  that  day,  the  said  sum  of  700L  with  interest,  then  to  reconvey 
the  sam'3  to  the  said  Robert  Alexander.  Robert  Alexander  further 
covenants,  that,  in  the  event  of  a  reconveyance  to  him,  the  said 
twenty  acres  sold  absolutely  shall  be  laid  off  adjoining  the  tract  of 
land  on  which  William  Lyles  then  Uved.  The  trustees  covenant  to 
convey  to  William  Lyles,  on  the  non-payment  of  the  said  sum 
of  700/. ;  and  to  reconvey  to  Robert  Alexander  in  the  event  [  *  236  ] 
of  payment.  Robert  Alexander  covenants  for  further  as- 
Burances  as  to  the  140  acres,  and  warrants  the  twenty  acres  to  Wil- 
liam Lyles  and  his  heirs. 

On  the  19th  of  July,  1790,  the  trustees,  by  a  deed  in  which  the 
VOL.  11.  .44  9 
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trust  is  recited,  and  that  Robert  Alexander  has  failed  to  pay  tiiie  said 
sum  of  700/.,  convey  the  said  land  in  fee  to  William  Lyles. 

On  the  23d  of  August,  1790,  William  Lyles,  in  consideration  of 
900/.,  conveyed  the  said  20  acres  of  land  and  140  acres  of  land  to 
Richard  Conway,  with  special  warranty  against  himself  and  his  heirs. 

On  the  9th  day  of  April,  in  the  year  1791,  a  deed  of  partial  parti- 
tion was  made  between  Richard  Conway  and  Charles  Alexander. 
This  deed  shows  that  Charles  Alexander  asserted  an  exclusive  title 
in  himself  to  a  considerable  part  of  this  land. 

Soon  after  this  deed  of  partition  was  executed,  Richard  Conway 
entered  upon  a  part  of  the  lands  assigned  to  him,  and  made  on  them 
permanent  improvements  of  great  value,  and  at  considerable  expense. 

In  January  or  February,  1793,  Robert  Alexander  departed  this  life, 
having  first  made  his  last  will  in  writing,  in  which  he  devises  the  land 
sold  to  Baldwin  Dade ;  but  does  not  mention  the  land  sold  to  Wil- 
liam Lyles. 

The  plaintiff,  who  was  then  an  infant,  and  who  attained  his  age 
of  twenty-one  years  in  November,  1803,  brought  his  bill  to  redeem 
in  1807.  He  claims  under  the  residuary  clause  of  Robert  Alexan- 
der's will. 

The  question  to  be  decided  is,  whether  Robert  Alexander,  by  his 
deed  of  March,  1788,  made  a  conditional  sale  of  the  property  con- 
veyed, by  that  deed,  to  trustees,  which  sale  became  absolute  by  the 
non-payment  of  700/.,  with  interest,  on  the  1st  of  July,  1790,  and  by 
the  conveyance  of  the  19th  of  that  month,  or  is  to  be  considered  as 

having  only  mortgaged  the  property  so  conveyed. 
[  •  237  ]  To  deny  the  power  of  two  individuals,  capable  of  *  acting 
for  themselves,  to  make  a  contract  for  the  purchase  and  sale 
of  lands  defeasible  by  the  payment  of  money  at  a  future  day,  or,  in 
other  words,  to  make  a  sale  with  a  reservation  to  the  vendor  of  a 
right  to  repurchase  the  same  land  at  a  fixed  price  and  at  a  specified 
time,  would  be  to  transfer  to  the  court  of  chancery,  in  a  considerable 
degree,  the  guardianship  of  adults  as  well  as  of  infants.  Such  con- 
tracts are  certainly  not  prohibited  either  by  the  letter  or  the  policy  of 
the  law.  But  the  policy  of  the  law  does  prohibit  the  conversion  of 
a  real  mortgage  into  a  sale.  And  as  lenders  of  money  eixe  less  under 
the  pressure  of  circumstances  which  control  the  perfect  and  free  exer- 
cise of  the  judgment  than  borrowers,  the  effort  is  frequently  made  by 
persons  of  this  description  to  avail  themselves  of  the  advantage  of 
this  superiority,  in  order  to  obtain  inequitable  advantages.  For  thia 
reason  the  leaning  of  courts  has  been  against  them,  and  doubtful 
Cases  have  generally  been  decided  to  be  mortgages.  But  as  a  condi- 
tional sale,  if  really  intended,  is  valid,  the  inquiry  in  every  case  must 
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be,  whether  the  contract  in  the  specific  case  is  a  secoiity  for  the  re* 
payment  of  money  or  an  actual  sale. 

In  this  case  the  form  of  the  deed  is  not,  in  itself,  conclusive  either 
way.  The  want  of  a  covenant  to  repay  the  money  is  not  complete 
evidence  tiiat  a  conditional  sale  was  intended,  but  it  is  a  circum- 
stance of  no  inconsiderable  importance.  If  the  vendee  must  be 
restrained  to  his  principal  and  interest,  that  principal  and  interest 
ought  to  be  secure.  It  is,  therefore,  a  necessary  ingredient  in  a 
mortgage,  that  the  mortgagee  should  have  a  remedy  against  the  pei- 
son  of  the  debtor.  If  this  remedy  really  exists,  its  not  being  reserved 
in  terms  will  not  affect  the  case./  But  it  must  exist  in  order  to  justify* 
a  construction  which  overrules  the  express  words  of  the  instrument. 
Its  existence,  in  this  case,  is  certainly  not  to  be  collected  from  the 
deed.  There  is  no  acknowledgment  of  a  preexisting  debt,  nor  any 
covenant  for  repayment.  An  action,  at  law,  for  the  recovery  of  the 
money,  certainly  could  not  have  been  sustained ;  and  if,  to  a  bill  in 
chancery  praying  a  sale  of  the  premises,  and  a  decree  for  so  much 
money  as  might  remain  due,  Robert  Alexander  had  answered 
that  this  was  a  sale  and  not  a  mortgage,  clear  proof  to  *the  [  *  288  ] 
contrary  must  have  been  produced  to  justify  a  decree 
against  him. 

That  the  conveyance  is  made  to  trustees  is  not  a  circumstance  of 
much  weight.  It  manifests  an  intention  in  the  drawer  of  the  instru- 
ment to  avoid  the  usual  forms  of  a  mortgage,  and  introduces  third 
persons,  who  are  perfect  strangers  to  the  transaction,  for  no  other 
conceivable  purpose  than  to  entitle  William  Lyles  to  a  conveyance 
subsequent  to  the  non-payment  of  the  700^,  on  the  day  fixed  for  its 
payment,  which  should  be  absolute  in  its  form.  This  intention, 
however,  would  have  no  influence  on  the  case,  if  the  instrument  was 
really  a  security  for  money  advanced  and  to  be  repaid. 

It  is  also  a  circumstance  which,  though  light,  is  not  to  be  entirely  dis- 
regarded, that  the  twenty  acres,  which  were  admitted  to  be  purchased 
absolutely,  were  not  divided  and  conveyed  separately.  It  would 
seem  as  if  the  parties  considered  it  as  at  least  possible  that  a  division 
might  be  useless. 

Having  made  these  observations  on  the  deed  itself,  the  court  wilj 
proceed  to  examine  those  extrinsic  circumstances  which  are  to  de- 
termine whether  it  is  to  be  construed  a  sale  or  a  mortgage. 

It  is  certain  that  this  deed  was  not  given  to  secure  a  preexisting 
debt.  The  connection  between  the  parties  commenced  with  this 
transaction. 

The  proof  is  also  complete  that  there  was  no  negotiation  between 
the  parties  respecting  a  loan  of  money ;  no  proposition  ever  made 
respecting  a  mortgage. 
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.  The  testimony  on  this  subject  is  from  Mr.  Lyles  himself  and  from 
Mr.  Charles  Lee.  There  is  some  contrariety  in  their  testimony,  but 
they  concur  in  this  material  point.  Mr.  Lyles  represents  Alexander 
as  desirous  of  selling  the  whole  land  absolutely,  and  himself  as  wish- 
ing to  decline  an  absolute  purchase  of  more  than  twenty  acres.  Mi. 
Lee  states  Lyles  as  having  represented  to  him  that  Alexander  was 
unwilling  to  sell  more  than  twenty  acres  absolutely,  and  offered  to 
sell  the  residue  conditionally.  There  is  not,  however,  a 
[  *  239  ]  *  syllable  in  the  cause,  intimating  a  proposition  to  borrow 
money  or  to  mortgage  property.  No  expression  is  proved 
to  have  ever  fallen  from  Robert  Alexander  before  or  after  the  transact 
tion,  respecting  a  loan  or  a  mortgage.  He  does  not  appear  to  have 
imeigined  that  money  was  to  be  so  obtained ;  and  when  it  became 
absolutely  necessary  to  raise  money,  he  seems  to  have  considered  the 
sale  of  property  as  his  only  resource. 

To  this  circumstance  the  court  attaches  much  importance.  Had 
there  been  any  treaty  —  any  conversation  respecting  a  loan  or  a 
mortgage,  the  deed  might  have  been,  with  more  reason,  considered 
as  a  coves  intended  to  veil  a  transaction  differing  in  reality  from  the 
appearance  it  assumed.  But  there  was  no  such  conversation.  The 
parties  met  and  treated  upon  the  ground  of  sale  and  not  of  mort- 
gage- 
It  is  not  entirely  unworthy  of  notice  that  William  Lyles  was  not 

a  lender  of  money,  nor  a  man  who  was  in  the  habit  of  placing  his 
funds  beyond  his  reach.  This,  however,  has  not  been  reUed  upon, 
because  the  evidence  is  admitted  to  be  complete,  that  Lyles  did  not 
intend  to  take  a  mortgage.  But  it  is  insisted  that  he  intended  to 
take  a  security  for  money,  and  to  avoid  the  equity  of  redemption ;  an 
intention  which  a  court  of  chancery  will  invariably  defeat. 

His  not  being  in  the  practice  of  lending  money  is  certainly  an 
argument  against  his  intending  this  transaction  as  a  loan,  and  the 
evidence  in  the  cause  furnishes  strong  reason  for  the  opinion  that 
Robert  Alexander  himself  did  not  so  understand  it.  In  this  view  of 
the  case  the  proposition  made  to  Lyles,  being  for  a  sale  and  not  for  a 
mortgage,  is  entitled  to  great  consideration.  There  are  other  circum- 
stances, too,  which  bear  strongly  upon  this  point. 

The  case,  in  its  own  nature,  furnishes  intrinsic  evidence  of  the 
improbability  that  the  trustees  would  have  conveyed  to  WiUiam 
Lyles  without  some  communication  with  Robert  Alexander.  They 
certainly  ought  to  have  known  from  himself,  and  it  was  easy  to  pro- 
cure the  information,  that  the  money  had  not  been  paid.  If 
[  *240  ]  he  had  considered  this  deed  as  a  mortgage,  he  would  *  na- 
turally have  resisted  the  conveyance,  and  it  is  probable  that 
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the  trustees  would  have  declined  makiog  it  This  probabibty  is  very 
much  strengthened  by  the  facts  which  are  stated  by  Mr.  Lee.  The 
declaration  made  to  him  by  Lyles,  after  having  carried  the  deed 
drawn  by  Mr.  Lee  to  Mr.  Hooe,  that  the  trustees  were  unwilling  to 
execute  it  until  the  assent  of  Alexander  could  be  obtained,  and  the 
directions  given  to  apply  for  that  assent,  furnish  strong  reasons  for  the 
opinion  that  this  assent  was  given. 

It  is  also  a  very  material  circumstance  that,  after  a  public  sale  from 
Lyles  to  Conway,  and  a  partition  between  Conway  and  Charles 
Alexander,  Conway  took  possession  of  the  premises,  and  began  those 
expensive  improvements  which  have  added  so  much  to  the  value  of 
the  property.  These  facts  must  be  presumed  to  have  been  known  to 
Robert  Alexander.  They  passed  within  his  view.  Yet  his  most 
intimate  Mends  never  heaird  him  suggest  that  he  retained  any  interest 
in  the  land.  In  this  aspect  of  the  case,  too,  the  will  of  Robert  Alex* 
ander  is  far  from  being  unimportant  That  he  mentions  forty  acres 
sold  to  Baldwin  Dade,  and  does  not  mention  one  hundred  and  forty 
acres,  the  residue  of  the  same  tract,  can  be  ascribed  only  to  the  opi* 
nion  that  the  residue  was  no  longer  his. 

This,  then,  is  a  case  in  which  there  was  no  previous  debt,  no  loan 
in  contemplation,  no  stipulation  for  the  repayment  of  the  money 
advanced,  and  no  proposition  for  or  conversation  about  a  mortgage. 
It  is  a  case  in  which  one  party  certainly  considered  himself  as  mak- 
ing a  purchase,  and  the  other  appears  to  have  considered  himself  as 
making  a  conditional  sale.  Yet  there  are  circumstances  which  nearly 
balance  these,  and  have  induced  much  doubt  and  hesitation  in  the 
mind  of  some  of  the  court 

The  sale,  on  the  part  of  Alexander,  was  not  completely  voluntary. 
He  was  in  Jail,  and  was  much  pressed  for  a  sum  of  money.  Though 
this  circumstance  does  not  deprive  a  man  of  the  right  to  dispose  of 
his  property,  it  gives  a  complexion  to  his  contracts,  and  must  have 
some  influence  in  a  doubtful  case.  The  very  fact  that  the  sale  was 
conditional,  implies  an  expectation  to  redeem. 

*  A  conditional  sale  made  in  such  a  situation,  at  a  price  [  *  241  ] 
bearing  no  proportion  to  the  value  of  the  property,  would 
bring  suspicion  on  the  whole  transaction.  The  excessive  inadequacy 
of  price  would,  in  itself,  in  the  opinion  of  some  of  the  judges,  furnish 
irresistible  proof  that  a  sale  could  not  have  been  intended.  If  lands 
were  sold  at  5L  per  acre,  conditionally,  which,  in  fact,  were  worth 
15L  or  20L  or  50/.  per  acre,  the  evidence  furnished  by  this  fact,  that 
only  a  security  for  money  could  be  intended,  would  be,  in  the  opinion 
of  three  judges,  so  strong  as  to  overrule  all  the  opposing  testimony 
in  the  cause. 

44* 
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But  the  testimony  on  this  point  is  too  uncertain  cmd  conflicting  to 
prevail  against  the  strong  proof  of  intending  a  sale  and  pui^hasei 
which  was  stated. 

The  sales  made  bj  Mr.  Dick  and  Mr.  Hartsbome  of  lots  for  build- 
ing, although  of  land  more  remote  fix>m  the  town  of  Alexandria 
than  that  sold  to  Lyles,  may  be  more  valuable  as  building  lots,  and 
may  consequently  sell  at  a  much  higher  price  than  this  ground  would 
have  commanded.  The  relative  value  of  property  in  the  neighbor- 
hood of  a  town  depends  on  so  many  other  circumstances  than  mere 
distance,  and  is  so  different  at  different  times,  that  these  sales  cannot 
be  taken  as  a  sure  guide. 

That  twenty  acres,  part  of  the  tract,  were  sold  absolutely  for  5L 
per  acre ;  that  Lyles  sold  to  Conway  at  a  very  small  advance ;  that 
he  had  previously  offered  tBe  property  to  others  unsuccessfully ;  that 
it  was  valued  by  several  persons  at  a  price  not  much  above  what  he 
gave ;  that  Robert  Alexander,  although  rich  in  other  property,  made 
no  effort  to  relieve  this,  are  facts  which  render  the  real  value,  at  the 
time  of  sale,  too  doubtftd  to  make  the  inadequacy  of  price  a  circum- 
stance of  sufficient  weight  to  convert  this  deed  into  a  mortgage. 

It  is,  therefore,  the  opinion  of  the  court  that  the  decree  of  the 
circuit  court  is  erroneous  and  ought  to  be  reversed,  and  that  the 
cause  be  remanded  to  that  court  with  directions  to  dismiss  the  bill. 

Decree  reversed. 

11  P.  851 ;  IS  H.  189;  19  H.  289. 


[  *  243  ]  Dunlop  v.  Munrob. 

7  C.  242. 

Under  an  allegation  of  negligence  by  a  postmaster,  evidence  can  not  be  given  of  negligenod 

of  his  sworn  assistant. 
A  mere  omission  by  a  postmaster,  seasonably  to  forward  a  letter,  is  not  a  caase  of  action ; 

some  damage  most  be  proved  to  have  been  saffered  by  the  plaintiff. 
Parol  evidence,  that  one  set  of  written  instructions  superseded  another,  can  not  be  given. 

Error  to  the  circuit  court  for  the  District  of  Columbia  in  an  action 
on  the  case  against  Munroe,  postmaster  at  the  city  of  Washington. 
The  declaration  contained  nine  counts,  to  which  there  were  eighteen 
pleas  in  bar,  some  terminating  in  issues  in  law,  and  others  in  issues 
in  fact.     Upon  the  trial  of  the  issues  in  fact,  seven  bills  of  exception 
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weie  taken.     The  opinion  of  the  court  is  intelligible  without  detail** 
ing  the  voluminous  record. 

F.  &  Key  and  Cw  Lee^  for  the  plaintiff. 

Janes  and  Morsell^  for  the  defendant 

*  Johnson,  J.,  delivered  the  opinion  of  the  court,  as  fol-  [  *  268  ] 
lows: 

^  It  is  necessary  to  dissipate  the  cloud  of  pleading  in  which  [  *  269  ] 
this  case  is  enveloped,  in  order  to  form  a  distinct  idea  of  the 
questions  intended  to  be  brought  to  the  view  of  the  court  below. 

The  object  is  to  charge  the  postmaster  with  the  loss  of  money  sent 
by  mail ;  and  the  points,  which  the  exceptions  are  intended  to  make, 
are,  how  far  he  is  liable  for  his  own  act  or  neglect,  how  far  for  the 
acts  or  neglect  of  his  assistants,  and  what  evidence  shall  be  suflS- 
cient  to  support  the  plaintiff's  action. 

But  unfortunately,  as  not  unfiequently  happens  in  this  complex 
and  injudicious  mode  of  conducting  a  suit,  veith  all  the  clerical  skill 
displayed  by  counsel  in  multiplying  their  counts  and  pointing  their 
bills  of  exceptions,  the  principal  questions  are  really,  at  last,  not 
brought  to  the  view  of  this  court. 

On  the  first  and  second  exception  it  is  unnecessary  to  make  any 
remark,  as  they  are  admitted  to  apply  to  counts  which  the  evidence 
did  not  support,  and  have  been,  in  fact,  abandoned. 

The  third  exception  is  intended  to  raise  the  question  how  far  a 
postmaster  is  liable  for  the  neglect  of  his  assistants ;  but,  connected 
with  the  pleadings,  it  presents  another  and  a  very  different  question, 
to  wit,  whether,  when  the  issue  is  taken  upon  the  neglect  of  the  post- 
master himself,  it  is  competent  to  give  in  evidence,  neglect  in  the 
assistant  acting  under  him.  Now  the  distinction  between  the  rela- 
tion of  a  postmaster  to  his  sworn  assistant  acting  under  him,  and 
between  master  and  servant  generally,  has  long  been  settled ;  and 
although  the  latter  relation  might  sanction  the  admission  of  such  evi- 
dence, we  are  unanimously  of  opinion  that,  if  it  is  intended  to  charge 
a  postmaster  for  the  negligence  of  his  assistants,  the  pleadings  must 
be  made  up  according  to  the  case ;  and  his  liability  then  will  only 
result  from  his  own  neglect  in  not  properly  superintending  the  dis- 
charge of  their  duties  in  his  office. 

In  the  fourth  exception,  the  only  difference  between  the  opinion 
prayed  for  and  that  given,  is,  that  the  court  require  the  loss  , 

to  be  a  consequence  of  not  forwarding  *  the  letter  described  [  *  270  J 
in  the  declaration.     Now,  in  justice  to  the  correctness  of  the 
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plaintiff's  counsel,  this  court  hope  that  they  meant  nothing  more  than 
what  the  court  conceded ;  for,  certainly,  if  the  loss  was  not  a  conse- 
quence of  the  state  of  things  made  out  in  the  evidence,  they  were  not 
entitled  to  recover. 

On  the  fifth  exception  it  is  only  necessary  to  remark,  that  if  the 
court  below  erred  at  all,  it  was  in  conceding  too  much  to  the  prayer 
of  the  plaintiff.  An  entry  on  the  post-bill  is  by  no  means  conclusive 
evidence  of  the  transmission  of  a  letter,  for,  it  may  still  never  have 
been  put  into  the  mail,  or  may  have  been  stolen  in  its  passage. 

The  sixth  exception  is  equally  untenable.  The  instructions  of  tie 
postmaster-general  spoke  for  themselves.  If  the  one  superseded  or 
rescinded  the  other,  the  evidence  was  to  be  sought  for  by  comparing 
them  together.^ 

And  the  seventh  exception  afibrds  the  court  an  opportunity  to  re- 
mark how  much  more  conducive  to  the  purposes  of  justice  it  would 
be  to  substitute  special  verdicts,  and  demurrers  to  evidence,  for  the 
tedious  and  embarrassing  practice  of  the  court  from  which  this  case 
comes  up.  It  is  a  fact  that  this  bill  of  exceptions  claims  a  right  of 
recovery  without  stating  any  loss  or  damage  whatever.  The  opinion 
prayed  for  was,  that  if  the  jury  believed  the  various  facts  therein  de- 
tailed, then  it  is  incumbent  on  the  defendant  to  make  out  a  just, 
reasonable,  and  sufficient  excuse  for  omitting  to  forward  the  letter 
described.  But,  unless  an  individual  has  sustained  some  loss  or  da^ 
mage  by  an  omission  of  that  kind,  why  should  the  postmaster  be 
held  to  rnake  out  a  defence  ?  Each  bill  of  exceptions  must  be  con- 
sidered as  presenting  a  distinct,  substantive  case ;  and  it  is  on  the 
evidence  stated  in  itself  alone  that  the  court  is  to  decide.  We  can- 
not go  beyond  it  and  collect  other  facts  which  must  have  been  in  the 
mind  of  the  party,  and  the  insertion  of  which  in  this  bill  of  excep- 
tions could  alone  have  sanctioned  the  opinion  as  prayed  for. 

Upon  the  whole,  the  judgment  below  must  be  affirmed. 

7  H.  838. 


*  The  court  below  refused  to  allow  a  witness  to  be  asked  whether  one  set  of  instnio* 
tions  supersede  1  another. 
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*  Hezekiah  Wood  v,  John  Davis,  and  others.       [  *  271  ] 

7  C.  271. 

A  Terdict  and  judgment  that  the  mother  was  bom  free,  is  not  conclasive  evidence  of  the 
freedom  of  her  children  —  unless  between  the  same  parties  or  privies. 

Error  to  the  circuit  court  for  the  District  of  Columbia,  sitting  at 
Washington. 

The  defendants  in  eiror,  John  Davis  and  others,  were  children  of 
Susan  Davis,  a  mulatto  woman,  who  had  obtained  a  judgment  for 
her  freedom  in  a  suit  which  she  had  brought  against  Caleb  Swann, 
to  whom  she  had  been  sold  by  Wood,  the  plaintiff  in  error. 

The  petition  of  the  children  stated  that  their  mother,  Susan  Da- 
vis, had  obtained  a  judgment  for  her  freedom  upon  the  ground  that 
she  was  born  free.  The  issue  was  joined  upon  the  question  whether 
the  petitioners  were  entitled  to  their  freedom. 

Upon  the  trial  of  this  issue,  in  the  court  below,  the  plaintiff  in  er- 
ror. Wood,  tendered  a  bill  of  exceptions  which  stated  that  it  was 
admitted  that  the  petitioners  were  the  children  of  Susan  Davis ;  and 
fhey  produced  the  record  of  the  judgment  in  favor  of  their  mother, 
Susan  Davis,  against  Caleb  Swann,  (in  which  case  her  petition  stated 
tliat  she  was  born  free,  being  descended  from  a  white  woman ;  and 
the  issue  joined  was  upon  the  question  whether  she  was  free  or  a 
slave.)  And  it  was  admitted  that  Susan  Davis  had  been  sold  by 
Wood  to  Swann  before  the  judgment ;  whereupon  the  petitioners, 
by  their  counsel,  prayed  the  court  to  direct  the  jury,  that  the  record 
aforesaid  and  the  matters  so  admitted  were  conclusive  evidence  for 
the  petitioners  in  this  cause;  and  the  court  directed  the  jury  as 
prayed ;  to  which  direction  the  defendant.  Wood,  excepted. 

*F.  S.  Key^  for  the  plaintiff  in  error.  [  •  272  ] 

O.  Lee^  contra. 

*  Marshall,  C.  J.,  stated  the  opinion  of  the  court  to  be,  [  *  273  ] 
that  the  verdict  and  judgment  in  the  case  of  Susan  Davis 
against  Swann,  were  not  conclusive  evidence  in  the  present  case* 
There  was  no  privity  between  Swann  and  Wood ;  they  were  to  be 
considered  as  perfectly  distinct  persons.  Wood  had  a  right  to  de- 
fend his  own  title,  which  he  did  not  derive  from  Swann. 

Jvdgm&ni  reversed. 
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MOBGAN  V.  BbINTZBL. 
7  a  278. 

A  connt,  stating  the  making  of  a  negotiable  note  bj  the  defendant  payable  to  the  plaintiff, 
the  indorsement  bj  the  latter,  protest  of  the  note  for  non-payment,  dae  notice  of  protest  to 
the  plaintiff,  payment  thereof  by  him,  and  a  promise  by  the  defendant,  in  consideration 
of  the  premises,  to  pay  to  the  plaintiff  the  contents  of  the  note,  together  with  the  cost  of 
protest,  is  snfficient  to  support  a  judgment 

« 

Error  to  the  circuit  court  for  the  District  of  Columbia,  to  re^^^rse 
a  judgment  fot  the  plaintiff.  The  error  assigned  was,  that  the  dedar 
ration  contained  a  count,  the  substance  of  which  is  detailed  in  the 
above  head  note. 

jP.  &  Key  J  for  the  plaintifil 

MorseUj  for  the  defendant. 

[  *275  ]      *  Marshall,  C.  J.,  after  stating  the  case,  observed  that 
the  court  could  see  no  error  in  the  judgment. 
The  payment  of  the  money  by  the  plaintifl^  under  the  circam- 
stances  stated  in  the  count,  was  a  sufficient  consideration  for  the  as- 
sumpsit. 

The  principal  objection  was  that  the  count  ought  to  have  been 

founded  upon  the  note,  so  as  to  oblige  the  plaintiff  to  pro* 

[  *  276  ]  duce  it  on  the  trial    But  it  states  that  *  the  note  was  paid 

by  the  plaintiff;  and  the  court  thinks  that  the  note  must 

have  been  produced  upon  the  triaL 

Judgment  affirmed. 

16  P.  $19. 


Wise  &  Lynn  t;.  The  Columbian  Turnpike  Company. 

7  C.  276. 

Upon  a  writ  of  error  to  the  circnit  oonrt  for  die  District  of  Colambia,  this  court  has  no  juris- 
diction, if  the  sum  awarded  be  less  than  $100,  although  a  greater  sum  maj  have  been  oii- 
ginallj  claimed. 

The  Columbian  Turnpike  Company  obtained  a  rule  upon  the 
plaintiffs  in  error,  Wise  &  Lynn,  to  show  cause  why  this  writ  of  eiior 
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should  not  be  dismissed  for  want  of  jurisdiction,  the  matter  in  dispute 
being  less  than  $100,  and  the  writ  of  error  being  to  the  circuit  court 
for  the  District  of  Columbia. 

Upon  the  return  of  the  rule,  it  appearing  that  the  sum  awarded 
was  only  (45,  the  court,  all  the  judges  being  present,  decided  that 
they  had  no  jurisdiction,  although  the  sum  claimed  by  Wise  &  Lynn, 
before  the  conamissioners  of  the  road,  was  more  than  (lOO. 

Writ  of  error  dismissed. 

8  P.  88;  16  H.  198;  4  Wal.  168. 


Caldwell  v.  Jaokson. 

7  C.  276. 
Each  party  is  liable  to  the  clerk  of  thisooart  for  the  fees  due  to  him  from  each  party  lespedavely. 

Caldwbll,  the  clerk  of  this  court,  obtained  a  rule  against  Jack- 
son, to  show  cause  why  an  attachment  should  not  issue  for 
non-payment  of  his  fees  in  the  suit  *  of  Winchester  against  [  *277  ] 
Jackson,  which  had  been  dismissed  on  the  motion  of  Jack- 
son, with  costs,  at  a  former  term. 

Milnor^  now  showed  cause,  and  contended  that  Jackson  was  not 
liable  to  the  clerk  for  his  fees,  inasmuch  as  Jackson  was  the  defend- 
ant in  error,  and  the  writ  of  error  had  been  dismissed  with  costs. 
The  clerk  must  look  to  the  plaintiff  in  error  for  all  the  costs.  The 
bill,  which  had  been  rendered,  included  the  expense  of  a  copy  of  the 
record,  which  is  not  regularly  taxable  as  costs,  and  therefore  the  non- 
payment of  that  charge  can  be  no  ground  for  an  attachment 

Marshall,  C.  J.,  stated  the  opinion  of  the  court  to  be,  that  each 
party  was  liable  to  the  clerk  for  his  fees  for  services  performed  for 
such  party ;  and  it  is  immaterial  to  the  clerk  which  party  recovers 
judgment. 

Sude  absolute. 
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Blackwell  V  Patten  and  others. 

7  C.  277. 

A  writ  of  error  issued  in  September  may  bear  teste  of  the  Febniary  term  preceding,  and  may 
be  returnable  to  the  next  February  term,  notwithstanding  the  intervention  of  the  August 
term  between  the  teste  and  return  of  the  writ. 

Jones,  for  the  defendants  in  error,  moved  this  court  to  dismiss  ihe 
writ  of  error,  because  it  bore  teste  of  February  term,  1810,  was  is- 
sued in  September,  1810,  and  was  returnable  to  February  term,  1811, 
whereas  it  ought  to  have  been  tested  of  August  term,  1810. 

[  *  278  ]      *  The  Court  refused  to  quash  or  dismiss  the  writ  of  error 
on  account  of  the  irregularity  of  its  teste. 


Wallen  v.  Williabcs 

7  C.  278. 

This  court  will  not  quash  an  execution  issued  by  the  court  below  to  enforce  its  decree^ 
pending  the  writ  of  errori  if  the  writ  of  error  be  not  a  supersedeas  as  to  the  decree. 

Error  to  the  circuit  court  of  the  district  of  Tennessee,  to  reverse 
a  decree  in  chancery.  The  court  below  had  issued  a  writ  of  habere 
facias  possessionem  to  enforce  its  decree.  The  writ  of  error  was  too 
late  to  be  a  supersedeas  to  the  decree. 

JoneSj  for  the  plaintiff  in  error,  now  moved  to  quash  the  writ  of 
habere  facias  as  irregular. 

P.  B.  Key  J  contra. 

[  •  279  ]      *  Marshall,  C.  J.     The  writ  of  error  is  to  the  original 
decree,  which  did  not  award  this  writ  of  habere  facias.    It 
was  awarded  by  a  subsequent  order  of  the  court,  to  which  no  writ 
of  error  issued. 

Todd,  J.  The  attachment  to  compel  a  performance  of  the  decree 
was  unavailing ;  and  upon  the  return  of  it,  the  habere  facias  was 
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issued  in  conformity  with  the  practice  in  that  State,  as  admitted  by 
the  counsel  on  both  sides  in  the  court  below.  It  was  ordered  as  a 
matter  of  course,  and  no  objection  was  made.  If  this  motion  should 
prevail,  it  will  make  the  writ  of  error  operate  as  a  .supersedeas^  con- 
trary to  the  intention  of  the  act  of  congress. 

16  H.  144 ;  18  H.  580.  Motion  overruled. 


M'KiM  V.    VOORHIES. 
7  C.  279. 

A  state  court  has  no  jurisdiction  to  enjoin  a  judgment  of  a  circoit  court  of  the  United 

States. 

Certificate  of  a  division  of  opinion  of  the  judges  of  the  circuit 
court  of  the  United  States  for  the  district  of  Kentucky.  The  sub- 
stance of  the  case  was,  that  McKim,  a  citizen  of  Maryland,  reco- 
vered a  judgment  in  ejectment  against  Voorhies,  a  citizen  of  Ken- 
tucky, in  the  circuit  court  of  the  United  States  for  that  district. 
Afterwards,  Voorhies  filed  a  bill  in  a  court  of  the  State  of  Kentucky, 
obtained  an  injunction,  staying  all  further  proceedings  on  the  judg- 
ment, and  served  a  copy  thereof  on  the  derk  of  the  circuit  court 
McSam  then  applied  for  a  writ  of  habere  faciasy  and  upon  this  mo- 
tion the  opinions  of  the  judges  were  opposed. 

*  Todd,  J.,  stated  the  opinion  of  the  court  to  be,  that  the  [  *281  ] 
State  court  had  no  jurisdiction  to  enjoin  a  judgment  of  the 
circuit  court  of  the  United  States ;  and  that  the  court  below  should 
be  ordered  to  issue  the  writ  of  habere  facias. 

1  a  801 :  e  Wal.  166,  514. 


Bbattt  v.  The  Sta.tb  of  Maryland^ 

7  C.  S81. 

A  final  account  settled  by  an  administrator  with  the  orphan's  conrt,-  is  not  oonclnsiTt 

eyidence  in  his  faror  npon  the  issne  of  devaBtavit  vd  wjul 

Error  Co  the  circuit  court  for  the  District  of  Columbia* 
This  was  an  action  of  debt  brought  at  the  instance  and  for  the  use 
VOL.  II.  45 
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of  Thomas  Corcoran,  against  Thomas  Beatty,  upon  the  administra- 
tion bond  of  Afrs.  Doyle,  .administratrix,  with  the  will  annexed,  of 
Alexander  Doyle.  The  defendant  was  one  of  her  sureties  in  that 
bond.  The  defendant  after  oyer  pleaded  a  special  performance  of 
every  item  in  the  condition  of  the  bond.  To  which  the  plaintiff  re- 
plied a  judgment  de  bonis  testatoris  obtained  by  him,  in  May,  1799, 
against  the  administratrix,  fieri  facias  upon  that  judgment  and  a  re- 
turn of  rmUa  bona.  The  replication  also  avers  that  the  administra- 
trix had  in  her  hands,  at  the  time  of  the  judgment,  goods  of  her  tes- 
tator sufficient  to  satisfy  the  debt,  but  that  she  wasted  them.  The 
defendant  took  issue  upon  the  devastavit. 

The  defendant  took  a  bill  of  exceptions,  which  showed  that  the 
plaintiff  put  in  evidence,  on  the  trial,  a  record  of  a  judgment,  recovered 
against  the  administratrix,  in  May,  1799,  for  $357,  and  a  fieri  facias 
returned  rmUa  bona.  Also  the  inventory  which  she  had  exhibited  to  the 
orphan's  court  of  Montgomery  county,  Maryland,  in  Janu- 
[  •  282  ]  ary,  1796,  *  amounting  to  3,701t  2^.  7rf,,  Maryland  currency, 
of  which  200^  is  stated  in  the  inventory  to  be  cash.  Also 
an  account  of  the  administratrix  with  the  estate  of  her  testator,  ren- 
dered by  her  to  the  orphan's  court  upon  oath  on  the  17th  of  August, 
1799,  in  which  she  charges  herself  with  the  sum  of  1,085/.  in  addition 
to  the  former  inventory,  making  in  the  whole  4,786/.,  and  claims 
credit  for  sums  paid  to  other  creditors  whose  claims  were  not  entitled 
to  preference,  amounting  to  3,566/. ;  leaving  abcdance  still  in  her  hands 
of  1,220/.  equal,  to  $3,253,  and  also  a  second  account  rendered  by 
her,  upon  oath,  to  the  orphan's  court  in  November,  1799,  charging 
herself  with  a  further  sum  of  assets  to  the  amount  of  463/.  155.  5dL 
in  addition  to  the  former  balance,  and  claiming  credit  for  1,607/.  16$. 
lid.  paid  to  sundry  creditors  not  entitled  to  preference,  and  still 
leaving  a  balance  of  76/.  in  her  hands  to  be  administered.  The 
defendant  then  offered  in  evidence  a  third  account,  rendered  by  the 
administratrix  to  the  orphan's  court  in  1801,  in  which  she  charges 
herself  with  the  former  balance  of  76/.,  and  claims  allowance  for 
payments  and  commissions  to  the  amount  of  123/.,  leaving  a  balance 
in  her  favor  of  47/.  To  this  account,  as  well  as  to  the  two  former, 
was  annexed  a  certificate  firom  the  register  of  wills,  that  the  adminis- 
tratrix make  oath  on  the  Holy  Evangels  of  Almighty  God,  that  the 
account  was  just  and  true  as  it  stood  stated,  and  that  she  had  bond 
fide  paid,  or  secured  to  be  paid,  the  several  sums  for  which  she  claim- 
ed an  allowance,  '^  which,  after  due  examination,  passed  by  order  of 
court'* 

This  account  was  offered  as  conclusive  evidence  for  the  defendant 
on  the  issue.    But  the  court  instructed  the  jury  that  it  was  not  con- 
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elusive  evidence  in  favor  of  the  defendant  upon  that  issue ;  and  far< 
ther,  at  the  request  of  the  plaintiff's  counsel,  instructed  the  jury  that 
the  said  record  of  the  judgment,  the  inventory,  and  the  two  accounts 
of  the  administratrix  offered  in  evidence  on  the  part  of  the  plaintiff, 
were  conclusive  evidence  in  his  favor  to  prove  the  devastavit  on  the 
part  of  the  administratrix,  to  the  amount  of  the  plaintiff's  claim  ;  to 
which  instructions  of  the  court  the  defendant  excepted ;  and  the 
verdict  and  judgment  being  against  him  he  brought  his  writ  of  error 

,^F.  S.  Key,  for  the  plaintiff  in  error.  [  *  283  ] 

•  DuvALL,  J.     The  account  was  only  binding  upon  the  [  *  284  ] 
representatives  of  the  estate,  the  distributees ;  and  they 
might  still  open  it  in  the  general  court.    But  the  creditors  are  no 
parties  to  the  settlement  of  the  account,  and  cannot  be  bound  by  it. 

There  can  be  no  doubt  that  the  judgment  against  the  administra- 
trix, the  inventory,  and  first  two  accounts  were  conclusive  evidence 
of  a  devastavit. 

Marshall,  C.  J.  I  believe  that  is  the  law  throughout  the  United 
States. 

The  court  is  unanimously  of  opinion  that  the  settlement  of  the 

account  by  the  orphan's  court  is  not  conclusive  evidence  for  the 

defendant  upon  the  issue  joined. 

JudgTitent  affiffned. 


•  United  States  v.  John  Tyler,  [  *  285  ] 

7  C.  285. 

Upon  an  indictment  for  patting  goods  on  board  a  carriage,  with  intent  to  transport  them  out 
of  the  United  States,  contrary  to  the  act  of  January  9, 1809,  (2  Stats,  at  Large,  506,)  the 
punishment  of  which  offence  is  a  fine  of  four  times  the  ralne  of  the  goods,  it  is  not  neces- 
sary that  the  jury  should  find  the  value  of  the  goods. 

This  case  having  been  submitted  without  argument  — 

Livingston,  J.,  delivered  the  opinion  of  the  court,  as  follows :  — 
The  defendant  was  indicted  under  the  act  to  enforce  the  embargo 
laws  passed  the  9th  January,  1809,  for  loading  on  carriages,  within 
the  district  of  Vermont,  nineteen  barrels  of  pearlashes,  with  intent 
to  transport  the  same  without  the  United  States ;  to  wit,  into  the 
province  of  Canada. 
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On  a  plea  of  not  guilty,  the  jury  returned  the  following  written 
verdict,  which  was  recorded :  — 

<^  The  jury  find  that  the  said  John  Tyler  is  guilty  of  the  charge 
alleged  against  him  in  said  indictment,  and  that  the  said  potashes 
were  worth  $280." 

The  defendant  moved  in  arrest  of  judgment,  because  the  verdict 
was  not  sufficiently  certain  as  to  the  value  of  the  property  charged 
in  the  indictment,  the  same  having  found  the  value  of  potashes, 
whereas  the  defendant  was  indicted  for  the  intention  of  exporting 
pearlashes. 

Upon  this  motion,  the  judges  being  opposed  in  opinion,  the  same 
has  been  certified  unto  this  court  for  its  direction  in  the  premises. 

The  law  which  creates  this  offence  provides  that  the  party  shall, 
upon  conviction,  be  adjudged  guilty  of  a  high  misdemeanor,  and 
fined  a  sum  by  the  court  before  which  the  conviction  is  had,  equal  to 
four  times  the  value  of  the  property  so  intended  to  be  exported.  The 
court,  then,  is  of  opinion  that,  under  this  law,  no  valuation  by  the 
jury  was  necessary  to  enable  the  circuit  court  to  impose  the 
[  *286  ]  proper  fine;  and,  therefore,  *that  that  part  of  the  verdict 
which  is  objected  to,  is  regarded  as  surplusage,  and  cannot 
deprive  the  United  States  of  the  judgment  to  which  they  became  enti- 
tled by  the  defendant's  conviction  of  the  offence  laid  in  the  indictment. 

It  must,  accordingly,  be  certified  to  the  court  below,  that  it  proceed 
to  render  judgment  for  the  United  States,  on  the  verdict  aforesaid. 

9  H.  571. 
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7  0.  287. 

A  writ  of  error  does  not  lie  to  carry  to  the  supreme  oonrt  of  the  United  States  a  civil  cause 
which  has  been  carried  from  the  district  court  to  the  circuit  court  by  writ  of  error. 

This  was  an  action  of  debt  brought  in  the  district  court  of  the 
United  States  for  the  district  of  Virginia,  upon  an  embargo-bond, 
dated  the  2d  of  November,  1808,  conditioned  to  reland  the  cargo  of 
The  Essex,  in  some  port  of  the  United  States,  the  danger  of  the  seas 
only  excepted. 
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To  this  plea  there  was  a  general  demurrer,  which  was 
overruled  by  the  district  judge,  (Tyler.)     The  •United  [•288] 
States  carried  the  cause  up  to  the  circuit  court  by  writ  of 
error,  where  the  judgment  was  affirmed  by  Marshall,  C.  J. 

The  United  States  brought  another  writ  of  error  to  the  supreme 
court  of  the  United  States,  which  was  dismissed  for  want  of  juris- 
diction ;  upon  the  authority  of  the  case  of  United  States  v.  Good- 
win, 7  C  108.1 

5  P.  190}  ISP.  143;  U  P.  614. 


Barton  v.  Petit  and  Bayard. 

7  C.  288. 

If  the  original  jndgment  be  reversed,  the  reversal  of  the  dependent  judgment  on  the  "forth- 
coming  bond  "  follows,  of  course;  bnt  a  special  certiorari  is  necessary  to  bring  up  the  exe- 
cution upon  which  the  bond  was  given  so  as  to  show  the  connection  between  the  two  jndg* 
ments. 

Error  to  the  circuit  court  for  the  district  of  Virginia,  on  a  judg- 
ment rendered  on  a  bond  (technically  called  in  Virginia  a  ^  forth- 
coming bond")  given  to  the  marshal  with  condition  to  have  certain 
goods  forthcoming  at  the  day  of  sale  appointed  by  the  marshal ; 
being  goods  which  he  had  seized  under  B,fi*  fa,  issued  upon  a  former 
judgment  recovered  by  Petit  and  Bayard  against  Barton,  which  judg- 
ment was  reversed  at  the  last  term  of  this  court. 

P.  B,  Key^  for  plaintiff  in  error. 
E.  J.  Lee  and  R.  IngersoUj  contra. 

•  Washington,  J.,  delivered  the  opinion  of  the  court,  as  [  •  289  J 
follows:  — 

This  is  a  writ  of  error  to  a  judgment  of  the  circuit  court  of  Vir- 
ginia, rendered  upon  a  bond  given  by  the  plaintiffs  in  error,  with  con- 
dition for  the  delivery,  at  a  certain  time  and  place,  of  property  seized 
by  the  marshal  to  satisfy  an  execution  which  had  issued  from  the 
same  court     The  condition  not  having  been  complied  with,  this  judg- 


^Vide,  7  C.  108 ;  2  W.  258,  (5  Stats,  at  Lai^  S98.) 
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ment  was  rendered  upon  motion,  and  notice  thereof  duly  served  upon 
the  obligors  in  the  bond,  agreeably  to  the  laws  of  Virginia. 

It  is  not  pretended  that  there  is  any  intrinsic  error  in  this  judgment 
to  warrant  its  reversal ;  but  it  is  contended  that  the  reversal  of  the 
original  judgment,  upon  which  the  proceedings  in  this  record  took 
place,  requires  necessarily  the  reversal  of  this  judgment  The  gene- 
ral doctrine  is  undeniably  so ;  but  the  application  of  it  to  this  case  is 
not  admitted.  That  the  judgment  in  this  record  is  dependent  upon 
some  other  judgment,  is  apparent  from  the  bond  which  recites  a  prior 
execution  and  seizure,  by  the  marshal,  of  the  property  mentioned  in 
the  condition,  for  the  purpose  of  satisfying  it ;  but  it  does  not  appear 
judicially  to  the  court  that  the  recited  execution  issued  upon  the 
identical  judgment  which  has  been  reversed.  The  only  difficulty 
which  the  court  has  felt  has  been  to  devise  some  proper  mode  in  thiS| 
as  well  as  in  tdl  similar  cases  which  may  hereafter  arise,  to  connect 
with  the  original  reversed  judgment  that  which  is  asserted  to  be  de- 
pendent upon  it. 

A  certiorari  upon  a  suggestion  of  diminution  would  not  answer 
the  purpose,  as  the  proceedings  in  the  original  suit  form  no  part  of 
those  in  the  subsequent  suit ;  the  only  foundation  of  which  are,  the 
bond  and  notice.  Neither  does  it  appear  regular  for  this  court  to 
receive  as  evidence  of  the  dependency  of  the  latter  upon  the  former 
judgment,  the  certificate  of  the  derk  of  the  circuit  court. 

The  court  has  thought  it  best  to  direct  a  special  writ  to  be  framed 
applicable  to  cases  of  this  nature,  to  be  directed  to  the  derk  of  the 
court  in  which  the  judgments  were  rendered,  to  certify  un« 
[  *  290  ]  der  the  seal  of  the  .*  court,  the  execution  recited  in  the  bond 
on  which  the  second  judgment  was  rendered.  This  difficulty 
can  never  occur  except  in  cases  where  all  the  proceedings  in  the  ori- 
ginal judgment,  except  the  execution,  are  already  before  this  court 
The  execution,  therefore,  though  no  part  of  either  the  original  or  de- 
pendent record,  being  certified  by  the  proposed  writ,  will  supply  the 
only  link  necessary  to  prove  the  connection  between  the  two  judg- 
ments. 

In  this  case,  the  court,  from  the  novelty  of  the  practice  necessary  to 
be  adopted,  wiU  not  permit  the  plaintiff  in  error  to  suffer  in  conse- 
quence of  his  not  having  applied  sooner  for  a  writ  of  certiorari^  but 
will  now  direct  the  same  to  issue.  In  future,  the  party  must  take  the 
consequences  of  his  neglect,  if  he  should  fail  to  have  the  execution 
certified  in  time. 

March  16.  Washington,  J.  The  court  has  examined  the  execu- 
tion which  1  as  been  sent  up  by  certiorari^  and  is  satisfied  that  the 
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judgment  on  which  it  issued  is  that  which  was  reversed  at  the  last 
term.  The  judgment,  therefore,  on  the  forthcoming  bond,  must  be 
reversed  also. 

Judgment  reversed. 


Mima  Queen  and  Child,  Petitioners  for  Freedom,  v.  Hepburn. 

7  C.  290. 

Hearsay  eyidence  is  incompetent  to  establish  a  specific  fact,  which  is,  in  its  nature,  snsoeptip 
ble  of  being  proved  by  witnesses  who  speak  from  their  own  knowledge.  Claims  to  free- 
dom in  Maryland  are  not  exempt  from  that  general  rule. 

After  a  juror  is  sworn,  no  exception  can  be  taken  to  him  by  a  party,  on  account  of  his  being 
an  inhabitant  of  another  county. 

If  a  juror  be  challenged  for  favor,  and,  upon  examination  before  the  tryers,  he  declare  that,  if 
the  evidence  should  be  equal,  he  should  give  a  verdict  in  favor  of  that  party  upon  whom  the 
burden  of  proof  lies,  the  court,  in  the  exercise  of  a  sound  discretion,  ought  to  reject  him, 
although  the  bias  should  not  be  so  strong  as  to  render  it  positively  improper  to  allow  him 
to  be  sworn. 

Error  to  the  circuit  court  for  the  District  of  Columbia,  sitting  at 
Washington. 

At  the  trial,  several  bills  of  exception  were  taken,  the  substance 
whereof  is  given  in  the  opinion  of  the  court 

*  jP.  £L  Key  and  MbrseU^  for  the  plaintiffs  in  error.  [  *  291  ] 
"^Law  and  Jones^^  contra.                                                        [  *  292  ] 

*  Marshall,  C.  J.,  delivered  the  opinion  of  the  court,  as  [  *  293  ] 
follows :  — 

This  was  a  suit  instituted  by  the  plaintiffs  in  the  circuit  court  of 
the  United  States  for  the  coxmty  of  Washington,  in  which  they  claim 
freedom.  On  the  trial  of  the  issue,  certain  depositions  were  offered 
by  the  plaintiffs  which  were  rejected  by  the  court,  and  exceptions 
were  taken.  The  verdict  and  judgment  being  rendered  for  the  de- 
fendants, the  plaintiffs  have  brought  the  cause  into  this  court  by  writ 
of  error,  and  the  case  depends  on  the  correctness  of  the  several 
opinions  given  by  the  circuit  court. 

*  The  first  opinion  of  the  court  to  which  exception  was  [  •  294  ] 
taken,  was  for  the  rejection  of  part  of  the  deposition  of 

Caleb  Clarke,  who  deposed  to  a  fact  which  he  had  heard  his  mother 
say  she  had  frequentiy  heard  from  her  father. 

The  second  exception  is  to  the  opinion  overruling  part  of  the  de^ 
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position  of  Freeders  Ryland,  which  stated  what  he  had  heard  Maiy, 
the  ancestor  of  the  plaintifis,  say  respecting  her  own  place  of  fairdi 
and  residence. 

The  fifth  exception  is  substantially  the  same  with  the  second. 
The  question  is  somewhat  varied  in  form,  and  the  testimony  given 
by  the  defendant,  to  which  no  exception  was  taken,  is  recited,  and 
the  hearsay  evidence  is  then  offered  as  historical ;  but  the  court  per- 
ceives no  difference,  in  law,  between  the  second  and  fifth  exceptions. 

The  sixth  exception  is  taken  to  an  instruction  given  by  the  court 
to  the  jury  on  the  motion  of  the  counsel  for  the  defendants.  The 
plaintifis  had  read  the  deposition  of  Richard  Disney,  who  deposed 
that  he  had  heard  a  great  deal  of  talk  about  Mary  Queen,  the  ances- 
tor of  the  plaintiffs,  and  has  heard  divers  persons  say  that  Captain 
Larkin  brought  her  into  this  country,  and  that  she  had  a  great  many 
fine  clothes,  and  that  old  William  Chapman  took  her  on  shore  oncei 
and  that  nobody  would  buy  her  for  some  time,  until  at  last  James 
Caroll  bought  her. 

Whereupon  the  defendant's  counsel  moved  the  court  to  instruct 
the  jury  that  if  they  find  the  existence  of  this  report  and  noise  was 
not  stated  by  the  witness  firom  his  knowledge,  but  firom  what  had 
been  communicated  to  him  respecting  the  existence  of  such  a  re- 
port and  noise  many  years  after  her  importation,  without  its  ap- 
pearing by  whom  or  in  what  manner  the  same  was  communicated 
to  him,  then  the  evidence  is  incompetent  to  prove  either  the  existence 
of  such  report  and  noise  or  the  truth  of  it ;  which  instruction  the 
court  gave. 

The  plaintiffs  also  read  the  deposition  of  Thomas  Warfield,  who 
deposed  that  John  Jiams,  an  inspector  of  tobacco,  told  him 
[  *  295  ]  that  Mary,  the  ancestor  of  the  plaintifi&,  *  was  free,  and  was 
brought  into  this  country  by  Captain  Larkin,  and  was  sold 
for  seven  years.  The  court  instructed  the  jury  that  if  they  should 
be  satisfied  upon  the  evidence  that  these  declarations  of  John  Jiams 
were  not  derived  firom  his  own  knowledge,  but  were  founded  on 
hearsay  or  report  communicated  to  him  many  years  after  the  impor- 
tation and  sale  of  the  said  Mary,  without  its  appearing  by  whom  or 
in  what  manner  such  communication  was  made  to  him ;  then  his 
said  declarations  are  not  competent  evidence  in  this  cause.  To  these 
instructions  the  counsel  for  the  plaintiffs  excepted. 

These  several  opinions  of  the  court  depend  on  one  general  prin- 
ciple, the  decision  of  which  determines  them  all.  It  is  this :  That 
hearsay  evidence  is  incompetent  to  establish  any  specific  fact,  which 
fact  is  in  its  nature  susceptible  of  being  proved  by  witnesses  who 
speak  from  their  own  knowledge. 
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However  the  feelings  of  the  individual  may  be  interested  on  the 
part  of  a  person  claiming  freedom,  the  court  cannot  perceive  any 
legal  distinction  between  the  assertion  of  this  and  of  any  other  right, 
which  will  justify  the  application  of  a  rule  of  evidence  to  cases  of 
this  description  which  would  be  inapplicable  to  general  cases  in 
which  a  right  to  property  may  be  asserted.  The  rule,  then,  which  the 
court  shall  establish  in  this  cause  will  not,  in  its  application,  be  con- 
fined to  cases  of  this  particular  description,  but  wiU  be  extended  to 
others  where  rights  may  depend  on  facts  which  happened  many  years 
past. 

It  was  very  justly  observed  by  a  great  judge,  that "  all  questions  upon 
the  rules  of  evidence  are  of  vast  importance  to  all  orders  and  degrees 
of  men ;  our  lives,  our  liberty,  and  our  property,  are  all  concerned  in 
the  support  of  these  rules,  which  have  been  matured  by  the  wisdom 
of  ages,  and  are  now  revered  from  their  antiquity  and  the  good  sense 
in  which  they  are  founded." 

One  of  these  rules  is,  that "  hearsay'*  evidence  is  in  its  own  nature 
inadmissible.  That  this  species  of  testimony  supposes  some  better 
testimony  which  might  be  adduced  in  the  particular  case,  is 
not  the  sole  ground  *  of  its  exclusion.  Its  intrinsic  weak-  [  *  296  ] 
ness,  its  incompetency  to  satisfy  the  mind  of  the  existence  of 
i;he  fact,  and  the  frauds  which  might  be  practised  under  its  cover,  com- 
bine to  support  the  rule  that  hearsay  evidence  is  totally  inadmissible. 

To  this  rule  there  are  some  exceptions  which  are  said  to  be  as  old 
as  the  rule  itself.  These  are  cases  of  pedigree,  of  prescription,  of 
custom,  and  in  some  cases,  of  boundary.  There  are  also  matters  of 
general  and  public  history  which  may  be  received  without  that  full 
proof  which  is  necessary  for  the  establishment  of  a  private  fact. 

It  will  be  necessary  only  to  examine  the  principles  on  which  these 
exceptions  are  founded,  to  satisfy  the  judgment  that  the- same  princi- 
ples wiU  not  justify  the  admission  of  hearsay  evidence  to  prove  a 
specific  fact,  because  the  eye-witnesses  to  that  fact  are  dead.  But  if 
other  cases  standing  on  similar  principles  should  arise,  it  may  well 
be  doubted  whether  justice  and  the  general  policy  of  the  law  would 
warrant  the  creation  of  new  exceptions.  The  danger  of  admitting 
hearsay  evidence  is  sufficient  to  admonish  courts  of  justice  against 
lightly  yielding  to  the  introduction  of  fresh  exceptions  to  an  old  and 
well-established  rule ;  the  value  of  which  is  felt  and  acknowledged 
by  all. 

If  the  circumstance  that  the  eye-witnesses  of  any  fact  be  dead 
should  justify  the  introduction  of  testimony  to  establish  that  fact, 
from  hearsay,  no  man  could  feel  safe  in  any  property,  a  claim  to 
which  might  be  supported  by  proof  so  easily  obtained. 
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This  subject  was  very  ably  discussed  in  the  case  of  The  King  against 
the  Inhabitants  of  Eriswell,  3  T.  B.  707,  where  the  question  related 
to  the  fact  that  a  pauper  had  gained  a  residence,  a  fact  which  it  was 
contended  might  be  proved  by  hearsay  evidence.  In  that  case  the 
court  was  divided,  but  it  was  afterwards  determined  that  the  evidence 
was  inadmissible. 

This  court  is  of  the  same  opinion. 

The  general  rule  comprehends  the  case,  and  the  case  is 
[  *  297  ]  not  within   any   exception  heretofore  recognized.    *  This 
court  is  not  inclined  to  extend  the  exceptions  farther  than 
they  have  already  been  carried. 

There  are  other  exceptions  taken  which  appear  on  the  record,  but 
were  not  much  relied  upon  in  argument.     ^ 

The  third  exception  is  to  the  qualification  of  one  of  the  jurors. 
He  was  called  as  a  talesman,  and  was  stated  to  be  an  inhabitant  of 
the  county  of  Alexandria,  not  of  Washington.  The  court  decided 
that  he  was  a  proper  juryman,  and  he  was  sworn.  After  his  being 
sworn  the  objection  was  made  by  the  plaintiff's  counsel,  and  an  ex- 
ception was  taken  to  the  opinion  of  the  court. 

Whatever  might  have  been  the  weight  of  this  exception  if  taken 
in  time,  the  court  cannot  sustain  it  now.  The  exception  ought  to 
have  been  made  before  the  juror  was  sworn. 

The  fourth  exception  also  applies  to  an  opinion  given  by  the  cir- 
cuit court,  respecting  the  service  of  one  of  the  persons  summoned  as 
a  juror.  James  Reed,  when  called,  was  questioned,  and  appeared  to 
have  formed  and  expressed  no  opinion  on  the  particular  case  ;  but  on 
being  further  questioned,  he  avowed  his  detestation  of  slavery  to  be 
such  that,  in  a  doubtful  case,  he  would  find  a  verdict  for  the  plaintiff ; 
and  that  he  had  so  expressed  himself  with  regard  to  this  very  cause. 
He  added,  that  if  the  testimony  were  equal,  he  should  certainly  find 
a  verdict  for  the  plaintiffs.  The  court  then  instructed  the  tryers  that 
he  did  not  stand  indifferent  between  the  parties.  To  this  instruction 
an  exception  was  taken. 

It  is  certainly  much  to  be  desired  that  jurors  should  enter  upon 
their  duties  with  minds  entirely  firee  firom  every  prejudice.  Perhaps 
on  general  and  public  questions  it  is  scarcely  possible  to  avoid  re- 
ceiving some  prepossessions,  and  where  a  private  right  depends  on 
such  a  question,  the  difficulty  of  obtaining  jurors  whose  minds  are 
entirely  uninfluenced  by  opinions  previously  formed  is  undoubtedly 
considerable.  Yet  they  ought  to  be  superior  to  every  exception, 
they  ought  to  stand  perfectly  indifferent  between  the  parties ;  and 
although  the  bias  which  was  acknowledged  in  this  case 
[•298]  might  not  •perhaps  have  been  so  strong  as  to  render  it 
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positively  improper  to  allow  the  juror  to  be  sworn  on  the  jury,  yet 
it  was  desirable  to  submit  the  case  to  those  who  felt  no  bias  eitiier 
way ;  and  therefore  the  court  exercised  a  sound  discretion  in  not 
permitting  him  to  be  sworn. 

There  is  no  error  in  the  proceedings  of  the  circuit  court,  and  the 
judgment  is  affirmed. 

DuvALL,  J.  The  principal  point  in  this  case  is  upon  the  admissi- 
bility of  hearsay  evidence.  .  The  court  below  admitted  hearsay  evi- 
dence to  prove  the  freedom  of  the  ancestor  from  whom  the  petitioners 
claim,  but  refused  to  admit  hearsay  of  hearsay.  This  court  has 
decided  that  hearsay  evidence  is  not  admissible  to  prove  that  the  an- 
cestor from  whom  they  claim  was  free.    From  this  opinion  I  dissent. 

In  Maryland,  the  law  has  been  for  many  years  settled,  that  on  a 
petition  for  freedom,  where  the  petitioner  claims  from  an  ancestor 
who  has  been  dead  for  a  great  length  of  time,  the  issue  may  be 
proved  by  hearsay  evidence,  if  the  fact  is  of  such  antiquity  that 
living  testimony  cannot  be  procured.  Such  was  the  opinion  of  the 
judges  of  the  general  court  of  Maryland,  and  their  decision  was 
affirmed  by  the  unanimous  opinion  of  the  judges  of  the  high  court 
of  appeals  in  the  last  resort,  after  full  argument  by  the  ablest  counsel 
at  the  bar.  I  think  the  decision  was  correct.  Hearsay  evidence  was 
admitted  upon  the  same  principle,  upon  which  it  is  admitted  to  prove 
a  custom,  pedigree,  and  the  boundaries  of  land ;  because,  from  the 
antiquity  of  the  transactions  to  which  these  subjects  may  have  refer- 
ence, it  is  impossible  to  produce  living  testimony.  To  exclude  hear- 
say in  such  cases,  would  leave  the  party  interested  without  remedy. 
It  was  decided  also  that  the  issue  could  not  be  prejudiced  by  the 
neglect  or  omission  of  the  ancestor.  If  the  ancestor  neglected  to 
claim  her  right,  the  issue  could  not  be  bound  by  length  of  time,  it 
being  a  natural  inherent  right.  It  appears  to  me  that  the  reason  for 
admitting  hearsay  evidence  upon  a  question  of  freedom  is  much 
stronger  than  in  cases  of  pedigree,  or  in  controversies  rela- 
tive to  the  boundaries  of  land.  It  will  be  *  universally  ad-  [  *  299  ] 
mitted  that  the  right  to  freedom  is  more  important  than  the 
right  of  property. 

And  people  of  color,  from  their  helpless  condition  under  the  uncon- 
trolled authority  of  a  master,  are  entitled  to  all  reasonable  protection. 
A  decision  that  hearsay  evidence  in  such  cases  shall  not  be  admitted, 
cuts  up  by  the  roots  all  claims  of  the  kind,  and  puts  a  final  end  to 
them,  unless  the  claim  should  arise  from  a  fact  of  recent  date,  and 
Buch  a  case  will  seldom,  perhaps  never,  occur. 

1  W.  6;  5  p.  81-  lOP.  4ia. 
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The  Bank  of  Columbia  v.  Patterson's  Administrator. 

7  C.  S99. 

Upon  a  special  contract  ezecated  on  the  part  of  the  plaintiff,  indebitatus  asaumpBit  wiU  lie 
for  the  price. 

A  simple  contract  is  not  merged  in  a  sealed  instniment,  which  merely  reoognisEes  the  debt^ 
and  fixes  the  mode  of  ascertaining  its  amonnt. 

Upon  general  counts,  a  special  agreement  executed  may  be  giren  in  evidence. 

The  recital  of  a  prior,  in  a  later  agreement,  after  it  has  been  executed,  does  not  extinguish 
the  former. 

Wherever  a  corporation  aggregate  is  acting  within  the  scope  of  the  legitimate  purposes  of 
its  institution,  all  parol  contracts  made  by  its  authorized  agents  are  express  pronuses  of 
the  corporation ;  and  all  duties  imposed  on  them  by  law,  and  all  benefits  conferred  at  their 
request,  raise  implied  promises,  for  the  enforcement  of  which  an  action  lies. 

Error  to  the  circiiit  court  for  the  District  of  Colombia,  in  an 
action  of  indebitatus  assumpsit^  brought  by  the  defendant  in  error 
against  the  president,  directors,  and  company  of  the  Bank  of  Colum- 
bia, in  their  corporate  capacity.  There  were  four  counts  only  in  the 
declaration. 

1st  Indebitatus  assumpsit^  for  matters  properly  chargeable  in  ac- 
count 2d.  Indebitatus  assumpsit^  for  work  and  labor  done.  3d 
QuaMum  meruit ;  and  4th.  Insintul  computassent. 

The  defendant  pleaded  non  assumpsit^  and  a  tender. 

On  the  trial  below,  the  defendant  took  three  bills  of  exceptions. 

The  Ist  stated,  that  the  plaintiff  read  in  evidence  a  sealed  agree- 
ment, dated  10th  December,  1807,  between  Patterson  and  a  duly 
authorized  committee  of  the  directors  of  the  bank,  under  their  private 
seals.  It  recites,  that  a  difference  of  opinion  had  arisen 
[  •  300  ]  between  *  Patterson  and  the  committee  for  building  the  new 
banking-house,  as  to  certain  work  extra  of  an  agreement 
made  between  Patterson  and  the  said  committee,  in  1804,  and  thereto 
annexed ;  whereupon  it  was  agreed,  that  all  the  work  done  by  Patter- 
son should  be  measured  and  valued  by  two  persons  therein  mentioned, 
according  to  certain  rates,  called  in  Greorgetown,  old  prices,  and  the 
sum  certified  by  them  should  be  taken  by  both  parties,  in  their  set- 
tlement, as  the  amount  thereof.  It  was  also  thereby  agreed,  that  the 
outhouses,  respecting  which  there  had  been  no  specific  agreement, 
should  be  measured  and  valued  by  the  same  persons  in  the  same 
manner.  The  agreement  of  1804,  referred  to  in  and  annexed  to  the 
agreement  of  1807,  was  also  offered  in  evidence  by  the  plaintiff  and 
states,  that  Patterson  had  agreed  with  the  committee  to  do  all  the  car- 
penter's work  required,  agreeably  to  the  plan  of  the  new  bank,  and 
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states  particularly  the  manner  in  which  it  was  to  be  done ;  and  that 
"  in  consideration  of  the  work  being  done  "  as  stated,  the  committee 
agreed  to  pay  Patterson  $3,625,  as  full  consideration ;  and  that  if, 
when  the  work  should  be  finished,  the  committee  should  be  of  opinion 
that  that  sum  was  too  much,  Patterson  agreed  to  have  the  work 
measured,  at  the  expense  of  the  bank,  by  two  persons  mutually  ap- 
pointed, who  should  take  the  old  prices  as  the  standard,  and  in  case 
the  bill  of  measurement  did  not  amount  to  the  sum  of  $3,625, 
Patterson  agreed  to  take  the  amount  of  measurement  for  full  satis- 
fsustion.  The  plaintiff  then  read  in  evidence  a  paper  of  particulars 
of  the  work,  certified  by  the  persons  named  in  the  agreement  of  1807. 
The  defendants  ojffered  in  evidence  the  plan  of  the  building,  and  that 
it  was  built  principally  according  to  that  plan,  and  the  agreement ; 
and  that  any  work  other  than  that  stated  in  the  plan  and  agreement, 
was  to  be  charged  separately  as  extra  work,  and  that  it  was  so 
charged  by  Patterson,  before  the  10th  of  December,  1807,  the  date  of 
the  second  agreement,  who  presented  the  account  (so  charged)  to  the 
defendants,  claiming  the  amount  of  the  same,  and  claiming  also  for 
the  work  done  under  the  agreement  of  1804,  the  sum  of  $3,625,  and 
proved  that  while  the  work  was  going  on  the  defendants  paid  Pat- 
terson sundry  large  sums  of  money  on  account  thereof. 

*  The  court  was  thereupon  prayed  by  the  defendants  to  [  *  301  ] 
instruct  the  jury,  that  if  they  believed  that  the  agreement  of 
1804  was  assented  to  by  Patterson  and  the  committee  as  binding  be- 
tween them,  and  that  the  work  therein  contracted  for  was  done  by 
Patterson,  and  that  the  sum  of  $3,625,  therein  mentioned,  was  claim- 
ed by  him  on  account  of  the  same,  then  the  plaintiff  could  recover 
for  no  such  work,  but  could  only  recover  for  the  work  done,  extra  of  the 
said  agreement ;  which  instruction  the  court  refused  to  give. 

The  second  bill  of  exceptions  states,  that  the  defendants,  upon  the 
same  evidence,  prayed  the  court  to  instruct  the  jury,  that  the  plain- 
tiff was  not  entitled  to  recover  under  any  of  the  counts ;  which  in- 
struction the  court  refused  to  give,  but  declared  that  the  evidence  was 
competent. 

The  third  bill  of  exceptions  states,  that  the  defendants  prayed  the 
court  to  instruct  the  jury,  upon  the  same  evidence,  that  the  plaintiff 
could  not  recover,  unless  he  should  prove  that  the  defendants,  after 
the  measurement  and  valuation,  expressly  promised  to  pay 
the  amount  *  thereof  to  the  plaintiff;  and  that  the  jury  [  •302  ] 
could  not,  from  the  evidence  offered,  presume  any  such  pro- 
mise.    This  instruction  the  court  also  refused. 

Morsett  and  Key^  for  the  plaintii&. 
VOL.  II.  46 
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Jones  and  C,  Lee,  for  the  defendants. 

Stort,  J«,  delivered  the  opinion  of  the  court,  as  follows:  — 
'    Several  exceptions  have  been  taken  to  the  opinion  of  the  conrt  be- 
lowy  which  will  be  considered  in  the  order  in  which  the  objections 
arising  out  of  them  have  been  presented  to  us.     We  are  sorry  to  say, 

that  the  practice  of  filing  numerous  bills  of  exceptions  is  very 
[  *  303  ]  *  inconvenient ;  for  all  the  points  of  law  might  be  brought 

before  the  court  in  a  single  bill,  with  a  simplicity,  which 
would  relieve  the  bar  and  the  bench  from  every  unnecessary  embar- 
rassment. 

As  the  argument  on  the  fiirst  exception  has  proceeded  upon  the 
ground  that  the  agreement  of  1804  was  completely  executed  and  per- 
formed, and  the  objection  relates  only  to  a  supposed  mistake  in  the 
form  of  the  declaration,  it  will  at  present  be  considered  in  this  view. 
And  we  take  it  to  be  incontrovertibly  settied,  that  indebitatus  assump" 
sit  will  lie  to  recover  the  stipulated  price  due  on  a  special  contract, 
not  under  seal,  where  the  contract  has  been  completely  executed ;  and 
that  it  is  not  in  such  case  necessary  to  declare  upon  the  special  agree- 
ment. Gordon  v.  Martin,  Fitzgibbon,  303 ;  Mussen  r.  Price,  4  East, 
147 ;  Cook  v.  Munstone,  4  Bos.  &  PuL  361 ;  Clarke  v.  Gray,  6  East, 
564,  569 ;  2  Sand.  350,  note  2.  In  the  case  before  the  court,  we  have 
no  doubt  that  indebitatus  assumpsit  was  a  proper  form  of  action  to 
recover,  as  well  for  the  work  done  under  the  contract  of  1804,  as  for 
the  extra  work.  It  may,  therefore,  safely  be  admitted  (as  is  contend- 
ed by  the  plaintiff  in  error)  that  where  there  is  a  special  agreement 
for  building  a  house,  and  some  alterations  or  additions  are  made,  the 
special  agreement  shall,  notwithstanding,  be  considered  as  subsisting 
so  far  as  it  can  be  traced.  Pepper  v,  Burland,  Peake's  Bep.  103. 
The  first  exception,  therefore,  wholly  fails. 

Under  the  second  exception,  the  plaintiff  in  error  has  made  various 
objections. 

1.  The  first  is,  that  though  a  promise  would  be  implied  by  law,  for 
the  extra  work  against  the  corporation,  yet  that  such  promise  was 
extinguished,  by  operation  of  law,  by  the  provisions  of  the  sealed  con- 
tract of  1807.  It  is  undoubtedly  true,  that  a  security  under  seal  ex- 
tinguishes a  simple  contract  debt,  because  it  is  of  a  higher  nature. 
Cro.  Car.  415 ;  Raym.  .449 ;  2  Jones,  158 ;  1  Bur.  9 ;  5  Com.  Dig. 
tit.  Plead.  2  G.  12.  But  this  effect  never  has  been  attributed  to  a 
sealed  instrument  which  merely  recognizes  an  existing  debt,  and  pro- . 

vides  a  mode  to  ascertain  its  amount  and  liquidation.  At 
[  •  304  ]  most,  the  sealed  agreement  of  1807  could  not  be  *  construed 

to  extend  beyond  this  import!     In  no  sense  could  it  be  con* 
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sidered  as  a  higher  security  for  the  money  originaUy  due.  This  ob- 
jection therefore  cannot  prevail,  even  supposing  that  the  agreement 
were  the  deed  of  the  corporation. 

2.  A  second  objection  is,  that  the  special  agreements,  connected 
with  the  certificates  of  admeasurement,  were  inadmissible  evidence 
under  the  general  counts,  and  could  be  admissible  only  under  counts 
firamed  on  the  special  agreements. 

To  this  objection  an  answer  has  already,  in  part,  been  given.  And 
we  would  further  observe,  that  if  the  agreements  connected  with  the 
admeasurements,  were  the  means  of  ascertaining  the  value  of  the 
work,  the  evidence  was  pertinent  under  every  count.  2  Saund.  121, 
note  2.  And  if  the  certificates  of  admeasurement  were  of  the  nature 
of  an  award,  they  were  clearly  admissible  under  the  insimul  compzUaS" 
sent  count.     Keen  v.  Baishore,  1  Esp.  Rep.  194. 

3.  Another  objection  is,  that  as  the  agreement  of  1807  is  sealed, 
and  is  connected,  by  reference  with  the  prior  agreement,  they  are  to 
be  construed  as  one  sealed  instrument,  and  assumpsit  will  not  lie 
upon  an  instrument  under  seal. 

The  foundation  of  this  objection  utterly  fails,  for  the  agreement  is 
not  under  the  seal  of  the  corporation,  but  the  seals  of  the  committee ; 
and  if  it  were  otherwise,  it  is  too  plain  for  argument,  that  the  original 
agreement  was  not  extinguished,  but  referred  to  as  a  subsisting  agree- 
ment.  It  is  quite  impossible  to  contend  that  the  mere  recital  of  a 
prior,  in  a  later  agreement,  after  it  has  been  executed,  extinguishes 
the  former. 

Two  other  objections  are  made  under  this  exception ;  but  as  they 
are  answered  in  the  preceding  observations,  it  is  unnecessary  to  no- 
tice them  farther. 

Under  the  third  exception,  the  only  objections  relied  on,  are  in 
principle  the  same  as  the  objections  urged  under  the  former  excep- 
tions, and  they  admit  the  same  answers. 

•  The  case  has  thus  been  considered  all  along,  as  though  [  *  306  ] 
the  contracts  were  made  between  the  plaintiff's  administra- 
tor and  the  corporation,  and  indeed  some  points  in  the  argument 
have  proceeded  upon  this  ground.  It  is  very  clear,  however,  that 
neither  the  first  nor  second  agreements  were  made  by  the  corpo- 
ration, but  by  the  committee,  in  their  own  names.  In  consideration 
of  the  work  being  done,  the  committee,  and  not  the  corporation,  per- 
sonally and  expressly  agree  to  pay  the  stipulated  price.  A  question 
has  therefore  occurred,  how  far  the  corporation  were  capable  of  con- 
tracting, except  under  their  corporate  seal ;  and  if  it  were  capable,  as 
no  special  agreement  is  found  in  the  case,  how  far  the  facts  proved 
show  an  express  or  an  implied  contract  on  the  part  of  the  corpora^ 
tion. 
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Anciently,  it  seems  to  have  been  held,  that  corporations  coold  not 
do  any  thing  without  deed.     13  H.  8, 12 ;  4  H.  6,  7 ;  7  H.  7,  9. 

Afterwards,  the  rule  seems  to  have  been  relaxed,  and  they  were,  for 
conveniency's  sake,  permitted  to  act  in  ordinary  matters  without  deed ; 
as  to  retain  a  servant,  cook,  or  butler.  Plow.  91,  b. ;  2  Sand.  305; 
and  gradually  this  relaxation  widened  to  embrace  other  objects.  Bro. 
Corp.  51 ;  1  Salk.  191 ;  3  Lev.  107 ;  Moore,  512.  At  length,  it  seems 
to  have  been  established,  that  though  they  could  not  contract  directly, 
except  under  their  corporate  seal,  yet  they  might  by  mere  vote  or 
other  corporate  act,  not  under  their  corporate  seal,  appoint  an  agent, 
whose  acts  and  contracts,  within  the  scope  of  his  authority,  would 
be  binding  on  the  corporation.  Rex  v.  Bigg,  3  P.  Wms.  419 ;  and 
courts  of  equity,  in  this  respect  seeming  to  follow  the  law,  have  de- 
creed a  specific  performance  of  an  agreement  made  by  a  major  part 
of  a  corporation,  and  entered  in  the  corporation  books,  although  not 
under  the  corporate  seal,  1  Fonb.  296,  PhiL  ed.  note  (o.)  The  sole 
ground  upon  which  such  an  agreement  can  be  enforced,  must  be  the 
capacity  of  the  corporation  to  make  an  unsealed  contract. 

As  it  is  conceded,  in  the  present  case,  ^hat  the  committee  were  fully 
authorized  to  make  agreements,  there  could  then  be  no  doubt,  that  a 
contract  made  by  them  in  the  name  of  the  corporation,  and 
[  *  306  ]  not  in  their  own  names,  *  would  have  been  binding  on  the 
corporation.  As,  however,  the  committee  did  not  so  con* 
tract,  if  the  principles  of  law  on  this  subject  stopped  here,  there 
would  be  no  remedy  for  the  plaintiff,  except  against  the  committee. 

The  technical  doctrine,  that  a  corporation  could  not  contract,  ex- 
cept under  its  seal,  or,  in  other  words,  could  not  make  a  promise,  if 
it  ever  had  been  fully  settled,  must  have  been  productive  of  great 
mischiefs.  Indeed,  as  soon  as  the  doctrine  was  established  that  its 
regularly  appointed  agent  could  contract  in  their  name  without  seal, 
it  was  impossible  to  support  it ;  for  otherwise  the  party  who  trusted 
such  contract  would  be  without  remedy  against  the  corporation. 
Accordingly,  it  would  seem  to  be  a  sound  rule  of  law,  that  wherever 
a  corporation  is  acting  within  the  scope  of  the  legitimate  purposes 
of  its  institution,  all  parol  contracts  made  by  its  authorized  agents, 
are  express  promises  of  the  corporation ;  and  all  duties  imposed  on 
them  by  law,  and  all  benefits  conferred  at  their  request,  raise  implied 
promises,  (or  the  enforcement  of  which  an  action  may  well  lie.  And 
it  seems  to  the  court,  that  adjudged  cases  fully  support  the  position. 
Bank  of  England  v.  Moffat,  3  Bro.  Ch.  Rep.  262 ;  Rex  v.  Bank  of 
England,  Doug.  524,  and  note  ib. ;  Gray  v.  Portland  Bank,  3  Mass. 
Rep.  364 ;  Worcester  Turnpike  Corporation  v.  Willard,  5  Mass.  Rep. 
80 ;  Gilmore  v.  Pope,  5  Mass.  Rep.  491 ;  Andover  &  Medford  Tuzhp 

pike  Corporation  v,  Gould,  6  Mass.  Rep.  40. 
I 


i 
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In  the  case  before  the  court,  these  principles  assume  a  peculiar  im- 
portance. The  act  incorporating  the  Bank  of  Columbia,  (act  of 
Maryland,  1793,  ch.  30,)  contains  no  express  provision  authorizing 
the  corporation  to  make  contracts.  And  it  follows,  that  upon  princi- 
ples of  the  common  law,  it  might  contract  under  its  corporate  seaL 
No  power  is  directly  given  to  issue  notes  not  under  seal.  The  cor- 
poration is  made  capable  to  have,  purchase,  receive,  enjoy,  and 
retain,  lands,  tenements,  hereditaments,  goods,  chattels,  and  effects, 
of  what  kind,  nature,  or  quality,  soever,  and  the  same  to  sell, 
grant,  demise,  alien,  or  dispose  of — and  the  board  of  directors  are 
authorized  to  determine  the  manner  of  doing  business,  and  the  rules 
and  forms  to  be  pursued ;  to  appoint  and  pay  the  various 
officers,  and  dispose  of  *  the  money  or  credit  of  the  bank,  in  [  *  307  ] 
the  common  course  of  banking,  for  the  interest  and  benefit 
of  the  proprietors.  Unless,  therefore,  a  corporation,  not  expressly 
authorized,  may  make  a  promise,  it  might  be  a  serious  question,  how 
far  the  bank  notes  of  this  bank  were  legally  binding  upon  the  corpo- 
ration, and  how  far  a  depositor  in  the  bank  could  possess  a  legal  re- 
medy for  his  property  confided  to  the  good  faith  of  the  corporation. 
In  respect  to  insurance  companies  also,  it  would  be  a  difficult  ques- 
tion to  decide,  whether  the  law  would  enable  a  party  to  recover  back  a 
premium,  the  consideration  of  which  had  totally  failed.  Public  policy 
therefore,  as  well  as  law,  in  the  judgment  of  the  court,  fully  justifies 
the  doctrine  which  we  have  endeavored  to  establish.  Indeed,  the 
oppQ3ite  doctrine,  if  it  were  yielded  to,  is  so  purely  technical,  that  it 
could"  answer  no  salutary  purpose,  and  would  almost  universally  con- 
travene the  public  convenience.  Where  authorities  do  not  irresisti- 
bly require  an  acquiescence  in  such  technical  niceties,  the  court  feel 
no  disposition  to  extend  their  influence. 

Let  us  now  consider  what  is  the  evidence  in  this  case,  from  which 
the  jury  might  legally  infer  an  express  or  an  implied  promise  of  the 
•  corporation.  The  contracts  were  for  the  exclusive  use  and  benefit 
of  the  corporation,  and  made  by  their  agents  for  purposes  authorized 
by  their  charter.  The  corporation  proceed,  on  the  faith  of  those 
contracts,  to  pay  money  from  time  to  time  to  the  plaintifPs  intestate. 
Although,  then,  an  action  might  have  laid  against  the  committee 
personally,  upon  their  express  contract,  yet  as  the  whole  benefit  re- 
sulted to  the  corporation,  it  seems  to  the  court,  that  from  this  evi- 
dence the  jury  might  legally  infer  that  the  corporation  had  adopted 
the  contracts  of  the  committee,  and  had  voted  to  pay  the  whole  sum 
which  should  become  due  under  the  contracts,  and  that  the  plaintiff's 
intestate  had  accepted  their  engagement      As  to  the  extra  work 
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respecting  which  there  was  no  specific  agreement,  the  evidence  was 
yet  more  strong  to  bind  the  corporation. 

In  every  way  of  considering  the  case,  it  appears  to  the  court  that 
there  was  no  error  in  the  court  below,  and  that  the  judgment  ou^b^ 
to  be  affirmed. 

8  W.  S38 ;  9  W.  738;  12  W.  64 ;  9  P.  541 }  6  H.  301. 


[  *  308  ]  Clark's  Executors  v.  Carrington. 

7  C.  308. 

A  judgment  against  tbe  person  to  be  indemnified,  fairly  recovered,  is  admissible,  in  a  suit 

on  the  contract  of  indemnity. 
The  assignee  of  one  tbare  of  a  pending  mercantile  adventure,  who  makes  an  expren 

promise  to  the  managing  partner  to  assume  the  liability  to  him  of  the  assignor,  on  which 

the  managing  partner  acts,  by  thereafter  prosecuting  the  adventure,  treating  the  assignee 

as  his  copartner,  is  liable  to  an  action  at  law  on  such  promise. 

Error  to  the  circuit  court  for  the  district  of  Rhode  Island,  in  an 
action  of  assumpsit^  brought  by  Carrington  against  Clark,  in  his  life 
time,  and  prosecuted  against  his  executors,  after  his  decease,  to  re- 
cover from  them  five  ninths  of  the  amount  of  a  judgment  reco\Kred 
by  Smith  &  Co.,  of  Hamburg,. against  Carrington,  upon  a  claim 
against  him  jointly  with  Greene  &  Barker,  and  J.  C.  Nightingale ; 
Carrington  having  paid  the  whole. 

The  declaration  contained  the  usual  money  counts,  and  several 
counts  upon  a  special  undertaking  by  Clark  to  comply  with  the  con- 
tract between  Greene  &  Barker,  and  Carrington,  which  contract  was 
averred  to  be  to  pay  all  debts  contracted  by  Carrington  with  Smith 
&  Ca,  on  account  of  the  owners  of  the  ship  Abigail,  in  the  propor- 
tion in  which  they  are  interested  therein ;  the  owners  being  Greene 
&  Barker,  for  five  ninths,  J.  C.  Nightingale  for  two  and  a  half 
ninths,  and  Carrington  for  one  and  a  half  ninths;  Clark  having 
received  from  Greene  &  Barker,  who  had  become  insolvent,  an  as- 
signment of  their  share  in  the  ship  and  cargo ;  and  Carrington  hav- 
ing paid  over  to  Clark,  five  ninths  of  the  proceeds  thereof. 

A  bill  of  exceptions  was  taken  to  the  opinion  of  the  court  below, 
and  to  the  admission  in  evidence  of  a  letter  from  Clark  to  Smith  & 
Co.,  of  the  30th  of  June,  1800 —  and  of  a  letter  from  ftreene  &  Bar- 
ker, to  Smith  &  Co.,  of  the  12th  of  July,  1800  —  and  of  the  writ. 
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a  ^  ]  ^ 

proceedings,  and  judgment,  in  the  suit  of  Smith  &  Co.  against 
Greene  &  Barker,  J.  C.  Nightingale  and  Cairington. 

The  letter  of  30th  June,  1800,  from  Clark  to  Smith  &  Co.,  says : 
"  This  will  be  handed  to  you  by  Mr.  Edward  Carrington,  who  goes  su- 
percargo of  the  ship  Abigail,  of  which  he  is  a  part  owner  in  company 
with  Messrs.  Greene  &  Barker,  and  John  C.  Nightingale. 
•  They  have  concluded  to  send  their  ship  on  freight  to  [  *  309  ] 
your  city,  where,  having  no  correspondent,  I  do  myself  the 
pleasure  of  recommending  them  to  your  notice.  Mr.  Carrington 
proposes  continuing  in  the  ship,  and  it  is  probable  will  require  your 
advice  and  assistance  in  the  voyage  which  he  intends  carrying  into 
execution.  I  have  ever  found  these  gentlemen  persons  of  strict  in- 
tegrity, and  I  doubt  not  will  punctually  fulfil  any  engagements  they 
may  enter  into  with  you." 

The  letter  of  the  12th  of  July,  1800,  from  Greene  &  Barker  to 
Smith  &  Co.,  is  as  follows  :  — 

"New  York,  12th  July,  1800. 

"  Messrs.  George  Smith  &  Co. 

"  Gentlemen :  By  the  recommendation  of  our  mutual  friend, 
Mr.  John  Innes  Clark,  of  Providence,  we  are  induced  to  make  an 
acquaintance  with  your  house ;  and  we  have  accordingly  recom- 
mended Mr.  Edward  Carrington,  supercargo  of  the  ship  Abigail,  (of 
which  he,  together  with  Mr.  John  C.  Nightingale  and  ourselves  are 
owners,)  to  call  on  you  for  the  necessary  aid  he  may  require  while  in 
your  city.  We  have  opened  our  plans  of  a  voysige  for  The  Abigail 
to  your  Mr.  Adamson,  which  he  doubts  not  you  will  readily  coincide 
with,  and  render  Mr.  Carrington  the  necessary  aid  he  may  require. 
We  shall  consider  ourselves  responsible  for  aU  contracts  which  Mr. 
Carrington  may  make  in  the  business  of  this  ship,  and  anticipate  the 
pleasure  of  your  being  well  satisfied  with  his  strict  fulfilment  of  them. 
We  have  handed  your  Mr.  Adamson  bills  of  lading  for  a  parcel  of 
dye-wood,  shipped  in  The  Abigail,  with  an  order  to  get  one  thousand 
pounds  sterling  insured  on  her  cargo  and  freight,  and  shall  draw  on 
you  in  consequence  for  seven  hundred  and  fifty  pounds  sterling. 

"  We  are,  your  most  obedient  servants, 

^  Greene  &  Barker. 

"  Please  effect  the  above  insurance,  if  not  already  done. 

"Wm.  Adamson." 

•The  record  of  the  proceedings  in  the  suit  of  Smith  &  f  ^310  ] 
Co.  V.  Carrington  and  others,  was  objected  to  because  Clark 
was  not  a  party  to  it.     But  it  was  proved  that  Clark  had  a  power 
of  attorney  from  Carrington,  who  was  in  Canton,  and  conducted  the 
defence  of  that  suit  in  his  behalf. 
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The  evidence  principally  relied  on  by  the  plaintiff  in  support  of 
his  action  was  a  letter  from  Clark  to  him  of  the  16th  of  March,  1801, 
written  at  Providence,     That  part  of  the  letter  which  relates  to  the 

subject  is  given  in  the  opinion  of  the  court. 
[  •  311  ]       •  The  important  part  of  the  answer  of  Carrington  to  this 
letter  is  also  given  in  the  opinion  of  the  court. 

Carrington,  while  at  Hamburg,  in  order  to  procure  a  cargo 
[  *  312  ]  for  the  ship,  had  obtained  credit  with  Smith  *&  Co.,  to  a 
laige  amount,  upon  the  hypothecation  of  the  ship  by  a  bot- 
tomry bond,  and  upon  agreeing  to  return  to  Hamburg  with  a  cargo ; 
for  which  purpose  he  engaged  Smith  &  Co.  to  procure  insurance  to 
be  made  in  a  large  sum  upon  his  return  voyage.  The  premium  on 
this  insurance  constituted  a  considerable  part  of  the  debt  due  to 
Smith  &  Co.,  upon  which  they  recovered  judgment  against  Carring- 
ton,' as  before  stated.  One  of  the  grounds  of  defence  taken  by 
Clark's  executors,  was  that  Carrington  had  neglected  to  give  notice 
to  Smith  &  Co.  of  the  dereliction  of  the  return  voyage  in  due  time 
to  save  that  premium  of  insurance,  and  therefore  he  alone  ought  to 
suffer  by  it  The  judge,  in  the  court  below,  in  charging  the  jury,  (as 
the  manner  is  in  Rhode  Island,)  said :  ''  Great  blame  is  attempted  to 
be  thrown  on  Mr.  Carrington  for  not  giving  notice  to  Gteorge  Smith 
&  Co.  that  he  had  changed  his  voyage  so  as  to  prevent  the  insurance 
being  made  from  Havana  to  Hamburg;  and  the  defendants  say 
that  for  his  neglect  in  not  giving  such  timely  notice,  he  ought  alone 
to  pay  the  whole  of  that  premium  —  of  this  you  will  judge."  The 
judge  also  said:  ^'  I  conceive  the  case  to  be  clear,  that  as  Ghreene  & 
Barker  were  interested  five  ninths  in  the  voyage,  they  were  bound  to 
indemnify  Mr.  Carrington  in  the  same  proportion  for  the  damage  he 
should  sustain  by  the  contract  with  George  Smith  &  Co."  And 
again  he  says :  ''  If  Mr.  Clark  received  from  Mr.  Carrington  more 
than  five  ninths  of  the  surplus  after  paying  the  company's  debts,  and 
Mr.  Carrington  has  since  been  obliged  to  pay  those  debts,  Mr.  Clark 
is  bound  to  refund  his  proportion." 

The  judge  finally  concludes  his  charge  in  this  manner :  — 

'^  Having  gone  through  the  case  at  great  length,  and  conceiving  it 
on  the  whole  to  rest  principally  on  questions  of  law,  I  will  give  you 
my  opinion  explicitly  upon  them,  so  that  if  your  verdict  should  be 
against  the  defendants,  they  may  have  an  opportunity  to  bring  the 
cause  before  the  supreme  court. 

"  I  conceive  that  Mr.  Clark's  letter,  bearing  date  March  16, 1801, 
at  Providence,  and  directed  to  Mr.  Carrington,  at  Havana, 
[  •  313  ]  and  received  by  him  22d  of  *April,  1801,  taken  in  connec- 
tion with  the  other  evidence  in  the  case,  ought  to  be  con- 
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sidered  as  a  letter  of  guaranty,  and  binding  Mr.  Clark  to  pay  five 
ninth  parts  of  the  debt  due  to  Greorge  Smith  &  Co.,  as  ascertained 
by  the  judgment  in  their  favor  against  Mr.  Carrington. 

"  I  am  also  of  opinion  that  Mr.  Clark  having  received  of  Mr.  Car- 
rington a  large  sum  of  money,  under  and  by  virtue  of  the  assign 
ment,  firom  Greene  &  Barker,  of  their  interest  in  the  ship  Abigail 
and  cargo,  was  bound,  under  the  circumstances  of  this  case,  as  made 
out  and  established  by  the  evidence,  to  refund  the  same,  or  so  much 
thereof  as  would  amount  to  five  ninth  parts  of  the  debt  due  to 
George  Smith  &  Co.  What  sum  Mr.  Clark  received,  is  a  question 
of  fact  proper  for  you  to  decide." 

The  verdict  and  judgment  being  against  the  defendants,  they  sued 
out  their  writ  of  error. 

O.  Lee  and  JoneSj  for  the  plaintifis. 

SU>ctUon  and  Hmtery  for  the  defendant. 

*  Marshall,  C.  J.,  delivered  the  opinion  of  the  court,  as  [  *  320  ] 
follows :  — 

This  cause  comes  on  now  to  be  heard, 

1st.  On  exceptions  to  the  opinion  of  the  circuit  court  permitting 
certain  exhibits  produced  by  the  defendants  in  error,  to  go  to  the 
jury. 

2d.  On  exceptions  to  the  charge  delivered  by  the  judge,  to  the 
jury. 

•  The  first  exhibit,  to.  which  the  plaintiffs  in  error  objected,  [  •  321  ] 
was  a  letter  written  by  their  testator  to  Greorge  Smith  &  Co., 

of  Hamburg,  which  respects  the  transaction  on  which  the  present  suit 
is  founded.     This  letter  is  said  to  be  irrelevant. 

The  second  is  a  letter  written  by  Greene  &  Barker  (whose  inte- 
rest the  testator  of  the  plaintiffs  held  as  assignee)  to  George  Smith 
&  Co.,  making  themselves  responsible  for  the  contract  of  Carrington. 

This  letter  is  said  to  be  inadmissible,  because  it  is  between  other 
parties,  and  relates  to  a  contract  between  Carrington  and  George 
Smith  &  Co. 

The  third  is  a  judgment  obtained  by  Greorge  Smith  &  Co.  against 
Edward  Carrington,  the  defendant  in  error,  on  his  transactions  as  a 
copartner  with  Greene  &  Barker,  which  were  guaranteed  by  them* 
The  objection  to  this  exhibit  also  is,  that  it  is  the  record  of  proceed* 
ings  in  a  suit  between  other  parties. 

The  court  is  unanimous  and  clear  in  the  opinion,  that  neither  of 
these  exceptions  is  sustained. 


650  SUPREME   COURT   OF  THE  UNITED   STATES. 

Clark's  Executors  v.  Canington.    7  C. 

The  letter  of  John  J.  Clark  to  George  Smith  &  Co.,  is  admissible, 
because  it  is  part  of  the  correspondence  relative  to  the  transactions 
out  of  which  the  present  suit  has  grown,  and  because  it  aiOfords  a 
strong  implication  that  the  writer  was  acquainted  with  the  obligation 
of  Greene  &  Barker,  whose  interest  he  claims,  to  comply  with  the 
engagements  of  Carrington,  their  copartner  and  supercargo.  It  can- 
not, therefore,  be  deemed  irrelevant. 

The  letter  of  Greene  &  Barker  to  George  Smith  &  Co.  is  admis- 
sible, because  it  tends  to  show  the  obligation  of  Greene  &  Barker 
(whose  interest  in  The  Abigail  and  her  cargo  is  claimed  by  John 
Innes  Clark)  to  perform  the  engagements  of  Carrington,  and  is  a 
proper  link  in  that  chain  of  testimony  which  was  adduced  to  prove 
that  those  engagements  passed,  with  the  interest  of  Greene  &  Barker 

in  The  Abigail  and  her  cargo,  to  John  Innes  Clark. 
[  •  322  ]  •  The  judgment  obtained  by  George  Smith  &  Co.  was 
admissible,  because  it  was  founded  on  the  contracts  of  Car- 
rington with  G«orge  Smith  &  Co.,  for  which  Greene  &  Barker  were 
liable.  It  was  a  material  document  to  ascertain  the  amount  to  which 
George  Smith  &  Co.  were  entitled,  as  against  Carrington,  and  was 
therefore  a  part  of  the  testimony  which  would  be  required  to  show 
for  how  much  Greene  &  Barker  were  responsible  when  they  assigned 
to  John  Innes  Clark.  It  was  certainly  admissible,  for  these  pur- 
poses, because  Greene  &  Barker  were  in  truth  copartners  with  Car- 
rington, and  because,  if  they  were  not,  it  is  a  case  of  warranty  and 
indemnity ;  and,  in  such  case,  a  judgment  against  the  person  to  be 
indemnified,  if  fairly  obtained,  especially  if  obtained  on  notice  to  the 
warrantor,  is  admissible  in  a  suit  against  him  on  his  contract  of  in- 
demnity. Whether  it  was  admissible  against  John  Innes  Clark, 
depends  on  the  degree  of  his  liability  for  the  money  for  which  that 
judgment  was  rendered.  If  the  obligation  to  indemnify  passed  to 
him  with  the  interest  of  Greene  &  Barker,  either  on  his  express  un- 
dertaking contained  in  his  letter  of  March,  1801,  or  in  consequence 
of  any  equitable  lien  on  the  vessel  and  cargo,  or  on  the  money  pro- 
duced by  them,  which  attached,  while  the  property  of  Greene  &  Bar- 
ker, and  was  not  affected  by  the  assignment,  then  these  proceedings 
were  admissible  in  a  suit  against  him. 

If  no  such  liability  existed,  then  the  action  could  not  be  sustained, 
and  the  judgment  would  be  reversed  on  the  charge  of  the  judge. 
This  point,  therefore,  will  be  considered  in  that  part  of  the  case. 

Li  his  charge,  after  summing  up  the  testimony  oiSered  by  both  par- 
ties, the  judge  proceeds  to  say :  "  I  conceive  that  Mr.  Clark's  letter, 
bearing  date  March  16th,  1801,  at  Providence,  and  directed  to  Mr. 
Carrington,  at  Havana,  and  received  by  him  the  22d  of  April,  1801, 
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taken  in  connection  with  the  other  evidence  in  the  case,  ought  to  be 
considered  as  a  letter  of  guaranty,  and  binding  Mr.  Clark  to  pay 
five  ninth  parts  of  the  debt  due  to  Greorge  Smith  &  Co.,  as  ascer- 
tained by  the  judgment  in  their  favor  against  Mr.  Carrington.  I  am 
also  of  opinion  that  Mr.  Clark,  having  received  of  Mr.  Carrington  a 
large  sum  of  money,  under  and  by  virtue  of  the  assignment 
from  Greene  &  Barker,  of  their  *  interest  in  the  ship  Abigail  [  *  323  ] 
and  cargo,  was  bound  under  the  circumstances  of  this  case, 
as  made  out  and  established  by  the  evidence,  to  refund  the  same,  or 
so  much  thereof  as  would  amount  to  five  ninth  parts  of  the  debt  due 
to  George  Smith  &  Co.  What  sum  Mr.  Clark  received,  is  a  ques- 
tion of  fact,  proper  for  you  to  decide." 

The  declaration  in  this  cause  contains  five  general  counts,  and  three 
special  counts  founded  on  the  letter  of  March  16th,  1801,  which  the 
judge  considered  as  a  letter  of  guaranty  binding  John  Innes  Clark  to 
pay  five-ninth  parts  of  the  debt  due  to  Greorge  Smith  &  Co. 

The  first  part  of  the  charge  is  supposed,  by  a  part  of  the  court,  to 
apply  to  the  special  counts,  and  to  determine  the  right  of  the  plaintifi 
below  to  recover  under  them ;  the  latter  part  of  the  charge,  to  the 
general  counts,  and  to  determine  his  right  to  recover  under  them. 

If  the  letter  of  the  16th  of  March,  1801,  bound  John  Innes  Clark 
to  perform  the  contract  of  Greene  &  Barker,  then  he  was  Uable  to  the 
extent  of  Greene  &  Barker's  liability,  and  was  bound  to  pay  what- 
ever they  were  bound  to  pay,  although  it  might  exceed  the  proceeds 
of  The  Abigail  and  cargo. 

If  that  letter  did  not  support  the  special  counts,  if  with  the  other 
circumstances  of  the  case  it  did  not  amount  to  such  a  contract  as 
was  stated  in  the  declaration,  then  Carrington  could  only  recover  on 
his  general  bounts,  and  could  obtain  a  judgment  for  no  more  than 
had  been  received  by  Clark. 

Others  of  the  court  are  of  opinion,  that  the  charge  does  not  import 
that,  in  any  state  of  the  accounts,  Clark  was  bound  to  pay  more 
than  he  had  received. 

A  decision  of  this  point  is  rendered  unnecessary  by  the  opinion  of 
the  court  on  the  letter  of  the  16th  of  March,  1801. 

The  important  part  of  that  letter  is  in  these  words :  "  With  re- 
spect to  the  ship,  notwithstanding  I  have  a  bill  of  sale  from 
Greene  &  Barker,  of  two  thirds,  I  *  shall  view  you  (if  you  [  *  324  ] 
return  here  with  her)  as  the  owner  of  such  proportion  as 
agreed  upon  between  you  and  them ;  and  I  give  you  my  word  that 
you  shall  receive  from  me  any  aid  and  support,  in  settling  the  busi- 
ness to  mutual  satisfaction,  that  is  in  my  power.  Mr.  John  Corlis, 
who  has  undertaken  to  conduct  the  business  for  Mr.  John  C.  Night- 
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ingale,  writes  you  by  this  opportunity,  and  will  assure  you  in  his  be* 
half,  of  one  sixth  of  one  third  firom  him,  that  is  to  say,  to  make  you 
an  owner  in  the  whole  ship  Abigail,  and  appurtenances  of  one  com- 
plete sixth,  and  the  same  proportion  in  the  cargo ;  and  Greene  Sc 
Barker's  contract  with  you,  shedl,  in  every  respect,  be  fuUy  complied 
with,  the  same  as  it  would  have  been  done  with  them,  had  they  con- 
tinued owners." 

What  was  Grreene  &  Barker's  contract  with  Carrington  ? 

It  is  observable,  that  neither  in  this  letter  nor  in  any  other  part  of 
the  proceedings,  is  there  sxi^f  evidence  that  Greene  &  Barker  had 
made  with  Carrington  more  than  one  contract  respecting  this  voyage. 

A  part  of  this  contract,  as  is  apparent  from  the  letter  of  Mr.  Claric, 
entitled  Carrington  to  one  sixth  part  of  The  Abigail,  and  of  the  car- 
go to  be  taken  on  board  at  Hamburg.  The  letter  of  the  12th  of 
July,  1800,  addressed  by  Greene  &  Barker  to  George  Smith  &  Co., 
states  Carrington  to  be  a  part  owner  of  the  vessel  which  was  sent  to 
Hamburg  on  freight,  wishes  them  to  render  Carrington  the  necessary 
aid  he  may  require,  and  adds,  ^^  we  shall  consider  ourselves  responsi- 
ble for  all  contracts  Mr.  Carrington  may  make  in  the  business  of  this 
ship,  and  anticipate  the  pleasure  of  your  being  well  satisfied  with  hiA 
strict  fulfilment  of  them." 

It  seems  a  necessary  inference  from  the  condition  and  object  of 
the  parties,  that  this  letter  was  written  in  pursuance  of,  and  conform- 
ity with,  the  contract  between  Greene  &  Barker  and  Carrington,  and 
that  their  responsibility,  ^<  for  all  contracts  Mr.  Carrington  might  make 
in  the  business  of  the  ship,"  was  as  much  a  part  of  their  engagement 
with  him,  as  the  agreement  that  he  should  be  interested  one  sixth  in 

the  vessel  and  cargo. 
[  •'325  ]  •  This  undertcJdng  was  known  to  Mr.  Clark.  His  letter 
of  the  30th  of  June,  1800,  introducing  Carrington  to  Qeorge 
Smith  &  Co.,  recommends  Greene  &  Barker  and  Nightingale  as  the 
persons  on  whom  G.  Smith  &  Co.  were  to  rely  for  the  fulfilment  of 
the  engagements  made  by  Carrington.  '^  I  have  ever  found  these 
gentlemen,"  says  he,  "  persons  of  strict  integrity,  and  I  doubt  not 
will  punctually  fulfil  any  engagements  they  may  enter  into  with 
you."  Clark  knew  then  that  Greene  &  Barker  had  bound  themselves 
to  be  responsible  for  the  contracts  of  Carrington  with  Greorge  Smith 
&  Co.,  and  alluded  to  this  residue  of  their  contract  with  Carrington, 
when,  after  saying  that  he  should  consider  Carrington  as  the  owner 
of  such  proportion  of  the  ship  as  was  agreed  on  between  him  and 
them,  and  that  Mr.  Corlis,  who  represented  Nightingale,  would  do 
the  same,  he  adds,  '^  and  Greene  &  Barker's  contract  with  you  shaU 
in  every  respect  be  complied  with." 
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The  subsequent  conduct  of  Clark  certainly  proves  that  he  never 
understood  himself  to  be  entitled  to  more,  by  the  assignment  of  The 
Abigail  and  her  cargo,  than  would  remain  after  discharging  the  con- 
tracts entered  into  by  Cairington. 

The  record  abounds  with  proofs  of  this  position,  which  have  been 
much  pressed  at  the  bar,  of  which  the  court  will  select  only  one.  It 
is  the  letter  from  Carrington  to  Clark,  dated  Havana,  April  22d, 
1801,  in  which  he  acknowledges  the  receipt  of  Clark's  letter  of  the 
16th  of  March  of  the  same  year.  He  states  the  lien  upon  the  ship 
and  cargo,  and  adds,  ^  but  I  presume,  and  doubt  not,  Messrs.  Greene 
&  Barker  have  acquainted  you  with  the  exact  situation  of  them,  and 
have  only  disposed  to  you  that  part  of  the  ship  and  cargo  that  may 
remain  after  the  bottomry  bond  is  settled  and  discharged." 

At  this  information,  Mr.  Clark  expresses  no  surprise ;  nor  does  he 
manifest  any  dissatisfaction  at  the  conclusion  Cairington  had  drawn 
respecting  the  terms  on  which  he  had  succeeded  to  the  rights  of 
Greene  &  Barker.  This  is  considered  as  further  explaining  his 
meaning  in  using  the  terms,  ^  and  Greene  &  Barker's  contract  with 
you  shall  in  every  respect  be  complied  with." 

*  Upon  these  grounds,  it  is  the  opinion  of  the  majority  of  [  *  326  ] 
the  court,  that  the  letter  of  the  16th  of  March,  1801,  con- 
tains a  contract,  binding  John  Innes  Clark  to  perform  the  whole 
contract  of  Greene  &  Barker  with  Carrington,  a  part  of  which  was 
to  pay  five  ninth  parts  of  the  debt  contracted  on  account  of  The 
Abigail  and  her  cargo,  with  Greorge  Smith  &  Co. ;  consequently,  the 
plaintiffii  in  error  were  responsible  to  Carrington,  as  far  as  Greene  & 
Barker  were  responsible. 

It  has  been  contended  for  the  plaintiff  in  error,  that  a  considerable 
part  of  the  debt  to  George  Smith  &  Co.  (the  premium  of  insurance 
on  a  return  voyage  to  Hamburg)  was  incurred  in  consequence  of 
the  gross  negligence  of  Carrington  in  not  countermanding  the  order 
for  insurance  as  soon  as  he  determined  to  change  the  voyage.  For 
this  sum  it  is  contended  Greene  &'  Barker  could  not  have  been 
liable  to  Carrington,  and  consequently  it  cannot  be  recovered  from 
John  Innes  Clark. 

One  of  the  judges  is  of  opinion  that  the  question  of  negligence 
is,  in  this  case,  a  point  of  law,  Carrington  having  been  a  copartner 
with  Greene  &  Barker,  and  therefore  proper  for  the  decision  of  the 
court ;  others  think  that  the  judge  has  left  that  question  with  the  jury. 

In  summing  up  the  evidence  the  judge  says: ''  The  defendants  say, 
that  for  his  (Carrington's)  neglect  in  not  giving  such  timely  notice, 
(of  the  change  of  the  voyage,)  he  ought  himself  to  pay  the  whole  of 
the  premium.     Of  this  you  will  ju»lge." 
VOL.  II*  47 
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This  explicit  declaration  is  considered  as  not  being  oveiruled  by 
the  concluding  part  of  the  charge. 

If  the  fact  of  negligence  was  left  to  the  jury,  they  have  decided  if 
in  the  negative,  and  the  question  whether  a  partner  would  in  such  a 
case  be  responsible  to  his  copartners  for  negligence  in  failing  to 
countermand  an  order  for  insurance,  does  not  arise  in  the  cause. 

On  that  part  of  the  charge  which  states  John  Innes  Clark  to  be 

responsible  to  Carrington  to  the  amount  of  the  money  he 

[  *  327  ]  had  received,  there  is  no  di£ference  of  *  opinion  in  the  court. 

It  is,  however,  unnecessary  to  state  the  reasoning  on  which 

this  opinion  is  founded,  since  the  construction  given  to  the  letter  of 

the  16th  of  March,  1801,  decides  the  cause. 

It  is  the  opinion  of  the  court,  that  there  is  no  error,  and  that  the 
judgment  be  affirmed. 


DioKEY  v.  The  Baltimore  Insurance  Company. 

7  C.  827. 

A  policy  of  insaranoe  on  a  Teasel,  *'  at  and  from,"  an  island,  protects  her  in  sailing  from 

port  to  port  of  the  island  to  take  in  a  caigo. 

Error  to  the  circuit  court  of  the  United  States  for  tiie  district 
of  Maryland.     The  case  is  stated  in  the  opinion  of  the  court. 

Earpery  for  the  plaintiff  in  error. 

[  •  328  ]      *  Pinknej/j  attorney-general,  contra. 

Marshall,  C.  J.,  delivered  the  opinion  of  the  court,  as  follows :  -^ 

This  action  was  brought  on  a  policy,  insuring  The  Fabius  at  and 

from  New  York  to  Barbadoes,  and  at  and  from  thence  to  the  island 

of  Trinidad,  and  at  and  from  Trinidad  back  to  New  York.     The 

Fabius  arrived  at  the  port  of  Spain,  in  the  island  of  Trinidad,  on 

the  21st  of  October,  in  the  year  1806,  where  she  remained  until  the 

5th  of  December,  when  she  sailed,  under  a  special  license  from  the 

proper  authorities,  for  Fort  Hyslop,  another  port  in  the 

[  *  329  ]  island,  for  the  purpose  of  procuring  *  and  taking  in  a  part 

of  her  return  cargo,  and  with  a  view  of  returning  to  the 

port  of  Spain,  that  being  the  only  port  in  the  island  of  Trinidad,  at 
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which  vessels  amving  from  other  places  were  permitted  to  enter,  or 
from  which  those  destined  on  foreign  voyages  were  permitted  to 
dear.  While  on  her  voyage  to  Fort  Hyslop,  The  Fabius  was  lost 
by  the  danger  of  the  seas ;  and  the  question  is,  whether  this  loss  is 
within  the  policy  ? 

Were  this  a  case  of  the  first  impression ;  were  it  to  be  decided 
for  the  first  time  on  the  intention  of  the  parties,  to  be  collected  solely 
from  the  words  of  the  contract,  some  contrariety  of  opinion  might 
undoubtedly  be  looked  for,  and  it  is  uncertain  what  might  be  the 
opinion  of  the  court. 

Strictly  speaking,  a  vessel  is  not  at  an  island  while  sailing  from 
one  port  to  another  of  the  same  island ;  yet  it  is  difficult  to  resist  the 
persuasion,  that  something  more  is  n^eant  by  an  insurance  at  and 
from  an  island,  than  by  an  insurance  at  and  from  a  port  The  words, 
at  and  from  an  island,  and  at  and  from  a  port,  are  not  synonymous, 
and  yet  in  effect  the  same  meaning  would  often  be  given  to  them,  if 
the  privilege  of  sailing  from  one  port  to  another,  for  the  purpose  of 
completing  the  cargo,  should  not  be  granted  by  the  policy.  An  insur* 
ance  to  an  island  may  terminate  at  the  first  port,  and  the  expression 
may  be  adopted  from  the  uncertainty  at  what  port  the  vessel  insured 
may  first  arrive ;  but  it  seems  difficult  to  put  any  other  construction 
on  an  insurance  at  and  from  an  island,  or  to  assign  any  other  motive 
for  the  risk  being  so  described,  than  that  it  is  a  license  to  use  the  dif- 
ferent ports  of  the  island,  for  the  purpose  of  obtaining  the  return 
cargo.  This  particular  policy  furnishes  strong  reason  for  this  con- 
struction. It  is  difficult  to  read  it  without  feeling  a  conviction  that 
the  intention  of  the  contract  was  to  insure  the  whole  voyage  from 
and  to  New  York,  and  to  have  the  liberty  of  the  islands  of  Barba- 
does  and  Trinidad.  There  being  but  one  port  in  the  island  of  Trini- 
dad, at  which  a  vessel  was  permitted  to  enter  or  dear,  takes  away 
every  inducement  for  inserting  in  the  policy  the  words  at  and  from 
the  island  of  Trinidad,  rather  than  the  words  at  and  from  the  port 
of  Spain,  in  the  island  of  Trinidad,  unless  those  words  se- 
cure the  liberty  of  going  to  other  •ports,  for  the  purpose  of  [  *  330  ] 
completing  the  cargo,  and  of  returning  to  the  port  of  Spain 
to  clear  out  for  New  York. 

But  the  words  of  this  policy  are  not  now  to  receive  their  first  con- 
struction. In  Camden  o.  Cowley,  mentioned  1  Marshall,  166,  a  ship 
was  fhsured  from  London  to  Jamaica  generally,  and  by  a  subsequent 
policy  she  was  insured  at  and  from  Jamaica  to  London. 

The  ship  having  touched  and  stayed  for  some  days  at  one  port  of 
Jamaica,  was  lost  in  coasting  the  island ;  but  before  she  had  delivered 
all  her  outward  cargo  at  the  other  ports  of  the  island. 
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In  an  action  on  the  homeward  policy,  the  claim  of  the  insured  on 
the  underwriters  was  resisted,  not  on  the  principle  that  the  words  at 
and  firom  did  not  imply  a  permission  to  use  all  the  p<»ts  of  the  island, 
not  on  the  principle  that  sailing  from  one  port  to  another  was  a  de- 
viation, but  on  the  principle  that  the  risk  on  the  outward  policy  had 
not  terminated,  and  that  consequently  the  risk  on  the  homeward 
policy  had  not  conmienced  when  the  loss  happened* 

A  verdict  was  found  against  the  underwriters,  and  a  new  trial  was 
refused. 

In  Bond  v,  Nutt,  Cowp,  601,  the  insurance  was  made  on  a  ship 
at  and  from  Jamaica  to  London,  warranted  to  sail  before  the  1st  of 
August,  1776.  The  ship  sailed  from  St  Ann's,  in  Jamaica,  on  the 
26th  of  July,  for  Bluefields,  also  in  Jamaica,  in  order  to  join  a  convoy 
there.  She  was  detained  at  Bluefields  by  an  embargo,  until  the  6th 
of  August,  when  she  sailed  with  the  convoy,  but  being  separated 
from  it  was  captured.  On  this  policy,  a  verdict  was  given  in  favor 
of  the  underwriters,  under  the  direction  of  Lord  Mansfield,  and  a 
motion  for  a  new  trial  was  resisted  on  two  grounds. 

Ist  That  a  departure  from  St  Ann's  was  not  a  departure  from 
Jamaica. 

3d.  That  going  to  Bluefields  was  a  deviation,  that  being  out  of 
the  course  of  the  voyage  from  St  Ann's  to  London. 
[  *  331  ]      *  After  great  consideration,  the  court  was  unanimously  of 
opinion  in  favor  of  the  motion. 

Lord  Mansfield,  in  giving  his  opinion,  said,  ^^  as  neither  party  knew 
from  what  part  of  the  island  the  ship  would  sail,  they  used  the  words 
at  and  from  Jamaica,  which  protected  her  in  going  from  port  to  port, 
till  she  sailed."  He  also  said,  '<  had  the  insurance  been  at  and  from 
St  Ann's,  the  going  round  the  island  to  Bluefields,  would  have  been 
a  deviation." 

In  Thelusson  v.  Furguson,  Doug.  346,  an  insurance  was  made  '^  at 
and  from  Graudaloupe  to  Havre,  warranted  to  sail  on  or  before  the 
Slst  December."  The  vessel  took  in  her  cargo  at  Point  Petre  in 
Graudaloupe,  and  for  the  purpose  of  obtaining  convoy,  sailed  on  the 
24th  of  October,  to  Basseterre,  where  there  is  no  port,  but  only  an 
open  road.  She  was  there  detained  tiU  the  10th  of  January,  when 
she  sailed  with  convoy,  but  was  captured  on  the  return  voyage. 

The  plaintiffs  obtained  a  verdict  A  motion  was  made  for  a  new 
trial,  which  was  refused.  Lord  Mansfield  said,  ^  under  an  insur- 
ance" at  and  from  such  a  place  as  Graudaloupe  or  Jamaica,  the 
word  "  at "  comprises  the  whole  island,  and  under  that  word,  the  ship 
is  protected  in  going  from  port  to  port,  round  the  coast  of  the  island. 

The  underwriters  not  being  satisfied  with  this  decision,  aootker 
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action  was  afterwards  brought  on  the  same  policy  against  Staplesi 
also  an  underwriter.  But  upon  that  action,  the  only  point  insisted 
on,  was  that  the  vessel  had  not  sailed  by  the  stipulated  day. 

It  appears,  then,  to  be  the  settled  doctrine  of  the  courts  of  Eng- 
land, that  an  insurance  <<  at  and  from  an  island  "  such  as  those  in  the 
West  Indies  generally,  insures  the  vessel  while  coasting  from  port  to 
port  of  the  island,  for  the  purpose  of  the  voyage  insured.  It  is  dan- 
gerous to  change  a  settled  construction  on  policies  of  insurance. 

It  is  the  opinion  of  this  court,  that  the  circuit  court  erred 
in  not  giving  the  instruction  prayed  for  by  the  *  counsel  for  [  *  332  ] 
the  plaintiff^  and  that  the  judgment  be  reversed,  and  the 
case  remanded  to  that  court  with  directions,  to  give  the  instructions 
prayed  for  by  the  plaintif&,  as  stated  in  the  bill  of  exceptions  filed  in 
the  cause. 


The  Marinb  Insurance  Company  of  Alexandria  v.  Hodgson. 

7  C.3SS. 

Any  f^ct,  which  dearlj  proTes  it  to  be  against  oonflcience  to  exeeate  a  judgment  at  law,  of 
which  the  complainant  could  not  have  ayailed  himself  in  a  court  of  law,  or  which  he  was 
prevented  from  avaiUng  himself  of,  by  fraud,  or  accident,  unmixed  with  any  fault  or  neg- 
ligence of  himself,  or  his  agent,  will  induce  a  court  of  equity  to  enjoin  the  judgment. 

But  a  legal  defence,  actually  made  at  law,  is  not  ground  for  a  bill,  though  the  court  may  be 
of  opinion  it  ought  to  have  prevailed. 

Appeal  from  a  decree  of  the  circuit  court  for  the  District  of 
Columbia.     The  case  is  stated  in  the  opinion  of  the  court. 

K  X  Lee^  and  C  Lee^  for  the  appellants. 

Swcmnj  and  Jones^  for  the  appellees. 

*  Marshall,  C.  J.|  delivered  the  opinion  of  the  court,  as  [  *  335  ] 
follows :  — 

This  suit  was  brought  in  the  circuit  court  sitting  in  chancery,  for 
the  purpose  of  obtaining  a  perpetual  injunction  to  a  judgment  ren- 
dered against  the  plaintiff  in  favor  of  the  defendant,  on  a  policy  of 
insurance  effected  by  him  as  agent  for  G.  F«  Straas  and 
others,  of  *  Richmond,  on  the  brig  called  The  Hope.  The  [  *  336  ] 
aUegations  of  the  bill  are  entirely  unsupported  by  testi- 

47* 
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mony,  except  those  which  lelate  to  the  value  of  the  vessel  insured. 
The  Hope  was  valued  in  the  policy  at  $10,000,  and  $8,000  were 
insured  upon  her.  She  is  stated  to  have  been  in  fact  worth  less 
than  $4,000. 

The  underwriters  contend  that  they  were  in  the  practice  of  refusing 
to  insure  on  any  vessel  more  than  four  fifths  of  her  value,  and  that 
they  were  led  to  make  this  insurance  by  a  misrepresentation  respect- 
ing the  value  of  The  Hope.  They  therefore  pray  to  be  relieved  from 
so  much  of  the  verdict  and  judgment  rendered  thereon  as  exceeds  that 
value. 

On  the  part  of  the  defendants  it  is  contended  that  the  plaintiflb 
have  not  made  out  a  case  which  entitles  them  to  the  aid  of  a  court 
of  equity. 

Without  attempting  to  draw  any  precise  line  to  which  courts  of 
equity  will  advance,  and  which  they  cannot  pass,  in  restraining  par- 
ties from  availing  themselves  of  judgments  obtained  at  law,  it  may 
safely  be  said  that  any  fact  which  clearly  proves  it  to  be  against  con- 
science to  execute  a  judgment,  and  of  which  the  injured  party  could 
not  have  availed  himself  in  a  court  of  law ;  or  of  which  he  might  have 
availed  himself  at  law,  but  was  prevented  by  fraud  or  accident  un- 
mixed with  any  fault  or  negligence  in  himself  or  his  agents,  will  jus- 
tify an  application  to  a  court  of  chancery. 

On  the  other  hand,  it  may  with  equal  safety  be  laid  down  as.  a  ge- 
neral rule  that  a  defence  cannot  be  set  up  in  equity  which  has  been 
fully  and  fairly  tried  at  law,  although  it  may  be  the  opinion  of  that 
court  that  the  defence  ought  to  have  been  sustained  at  law. 

In  the  case  under  consideration  the  plaintifi^  ask  the  aid  of  this 
court  to  relieve  them  from  a  judgment,  on  account  of  a  defence  which, 
if  good  anywhere,  was  good  at  law,  and  which  they  were  not  pre- 
vented, by  the  act  of  the  defendants,  or  by  any  pure  and  unmixed 
accident,  from  making  at  law. 

It  will  not  be  said  that  a  court  of  chancery  cannot  in- 
[  *337  ]  terpose  in  any  such  case.  Being  capable  of  imposing  *its 
own  terms  on  the  party  to  whom  it  grants  relief,  there  may 
be  cases  in  which  its  relief  ought  to  be  extended  to  a  person  who 
might  have  defended,  but  has  omitted  to  defend  himself  at  law. 
Such  cases,  however,  do  not  frequently  occur.  The  equity  of  the 
applicant  must  be  free  from  doubt.  The  judgment  must  be  one  of 
which  it  would  be  against  conscience  for  the  person  who  has  obtained 
it  to  avail  himself. 

The  court  is  of  opinion  that  this  is  not  such  a  case. 

WiUiam  Hodgson,  as  agent  for  the  insured,  applied  for  insurance 
on  the  brig  Hope  on  a  voyage  from  St.  Domingo  to  her  port  of  dis^ 
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charge  in  the  Chesapeake,  and  laid  before  the  board  the  following 
certincate :  — 

"  This  may  certify,  that  I  was  master  of  the  schooner  Sophia^  of 
this  place,  and  Alexander  Burot,  supercargo ;  that  while  we  were  at 
the  city  of  St  Domingo,  in  July  last,  Mr.  Burot  purchased  the  brig 
Hope,  of  Boston,  and  I  was  called  on,  with  a  carpenter,  to  examine 
her,  and  found  her  to  be  a  stout,  well-built  vessel,  of  about  250  tons,  in 
good  order,  and  well  found  with  sails,  rigging,  &c.,  was  built  in  the 
State  of  Massachusetts,  and  is  from  six  to  seven  years  old.  I  left  the 
city  of  St  Domingo  on  the  27th  of  July,  and  JNfc.  Burot  expected  to 
sail  from  there  about  the  15th  or  20th  of  August,  up  the  coast,  to  take 
in  mahogany.  James  Maxwell. 

«  September  24, 1799." 

Upon  view  of  this  certificate  the  vessel  was  valued  at  $10^00,  and 
the  insurance  made  at  $8,000.  On  the  voyage  the  vessel  was  cap- 
tured. 

In  fact|  The  Hope  was  of  160  tons  burden,  and  was  from  eight  to 
nine  years  old.  There  is  reason  to  believe  that  she  was  not  worth 
more  than  $3,000. 

It  does  not  appear  that  the  loss  was  fraudulent,  or  that  the  cargo 
was  insured. 

The  plaintiffs  contend,  that  this  misrepresentation  led 
them  to  value  the  vessel  much  higher,  and  to  insure  a  •  much  [  *  338  J 
larger  sum  on  her  than  they  would  have  done  had  a  true  de- 
scription been  given  of  her  size  and  age. 

To  support  this  allegation  they  state  their  practice  never  to  insure 
on  any  vessel  more  than  four  fifths  of  her  real  value,  and  their  rulci 
which  was  known  to  Hodgson,  (he  being  himself  one  of  the  direct- 
ors,) to  require  that  every  order  for  insurance  should  be  in  writing, 
and  should  contain,  among  other  things,  '^  as  full  a  description  of 
the  vessel  and  voyage  as  can  be  given.'* 

The  answer  asserts  that  when  the  certificate  was  laid  before  the 
board  of  directors,  Hodgson  was  asked  if  he  would  vouch  for  its  truth, 
which  he  refused  to  do,  whereupon  the  board  agreed  to  value  the 
vessel  at  $10,000,  and  to  make  the  insurance  required.  He  himself 
believed  the  certificate  to  be  accurate,  and  is  persuaded  that  the  in- 
sured entertained  the  same  opinion.  He  does  not  think  that  the  ton- 
nage of  the  vessel  weighed  much  with  the  parties.  It  is  not  men- 
tioned in  the  policy. 

Straas  and  Leeds,  whose  agent  Hodgson  was,  and  for  whom  the 
insurance  was  made,  are  not  parties  to  the  bilL 
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No  fraud  is  proved  on  them  other  than  what  is  to  be  inferred  firozn 
the  error  in  the  certificate  given  by  Maxwell,  nor  ought  their  conduct 
to  be  decided  on,  or  their  interests  affected  in  a  suit  to  which  they 
are  not  parties,  although  they  might  have  been  made  defendants. 

The  court  wiU  not  undertake*  to  say  what  influence  this  certificate 
might  have  had,  or  ought  to  have  had,  at  law.  But  since  the  plain- 
tiffs were  not  prevented  from  using  it  at  law  by  the  act  of  the  defend- 
ants, or  by  any  positive  rule  which  disabled  them  from  doing  so,  they 
have  not  made  out  a  case  of  such  clear  equity,  a  case  in  which  it 
would  be  so  obviously  against  conscience  for  the  defendant  to  enforce 
the  judgment  at  law,  as  to  justify  the  interposition  of  a  court  of 
chancery. 

The  jtidgment  is  to  be  affirmed^  with  costs, 

8  p.  271 ;  8  H.  134 ;  17  H.  443. 


[•339]  •LooKE  t;.  The  United  States. 

7  C.  339. 

Under  the  Collection  Act  of  March  2,  1799,  (I  Stats,  at  Large,  678,  s.  71,)  *' probable  canse 
for  the  prosecation  "  imports,  circumstances  which  warrant  suspicion. 

The  shipment  of  goods  of  foreign  manufacture,  from  Boston  to  Baltimore,  without  certi* 
ficates  of  the  payment  of  duties,  consigned  to  fictitious  names,  the  marks  of  the  packages 
having  been  changed,  taken  together,  constitute  probable  cause  for  a  prosecution,  under 
the  50th  section  of  the  said  act. 

A  count  on  that  section  is  good,  though  it  chai^  that  the  time,  place,  and  vessel  of  importa- 
tion  were  unknown  to  the  attorney. 

Appeal  from  the  sentence  of  the  circuit  court  of  the  United  States 
for  the  district  of  Maryland,  on  a  libel  of  information,  containing 
eleven  counts.  The  4th  count,  upon  which  this  court  proceeded, 
charged  that  the  goods,  being  of  foreign  growth  and  manufacture, 

and  subject  to  the  payment  of  duties  imposed  by  the  laws  of 
[  •  340  1  the  United  States,  •  between  the  Ist  of  May,  1804,  and  the 

day  of  filing  the  libel,  were  imported  from  some  foreign 
port  or  place  to  the  attorney  unknown,  into  some  port  of  the  United 
States  to  the  said  attorney  unknown,  in  a  certain  vessel  to  the  said 
attorney  unknown,  and  were  afterwards  and  before  filing  the  libel 
unladed  at  the  said  last-mentioned  port  from  the  said  vessel  without 
a  permit  from  the  proper  ofiicers  of  the  customs  of  the  last-mentioned 
port 
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[  *  344  ]       *  Marshall,  C.  J.,  delivered  the  opinion  of  the  court,  as 
follows: — 

This  is  a  writ  of  error  to  a  judgment  of  the  circuit  court  for  the 
district  of  Maryland,  affirming  a  judgment  of  the  district  court, 
which  condenmed  the  cargo  of  The  Wendell,  as  being  forfeited  to 
the  United  States. 

The  first  point  made  by  the  plaintiff  in  error,  is  that  the  informa- 
tion filed  in  the  cause,  is  totally  insufficient  to  sustain  a  judgment 
of  condemnation. 

The  information  consists  of  several  counts,  to  all  of  which  excep- 
tions are  taken.  The  court,  however,  is  of  opinion  that  the  4th  count 
is  good,  and  this  renders  it  unnecessary  to  decide  on  the  others. 

That  count  is  founded  on  the  50th  section  of  the  Collection  Law, 
and  alleges  every  fact  material  to  the  oiSence. 

It  is,  however,  objected  to  this  count,  that  the  time  and  place  of 
importation,  and  the  vessel  in  which  it  was  made,  are  not  alleged  in 
the  information,  but  are  stated  to  be  unknown  to  the  attorney. 

*  These  circumstances  are  not  essential  to  the  ofifence,  nor  [  *  345  ] 
can  they,  from  the  nature  of  the  case,  be  presumed  to  be 
known  to  the  prosecuting  officer. 

The  ojSence  is  charged  in  such  a  manner  as  to  come  fully  within 
the  law,  and  is  alleged  to  have  been  committed  after  the  passage  of 
the  act,  and  before  the  exhibition  of  the  information.  This  allegation, 
in  such  a  case,  is  aU  that  can  be  required. 

The  4th  count  of  the  information  being  sufficient  in  law,  the  court 
will  proceed  to  examine  the  testimony  adduced  to  support  it. 

It  is  proved  incontestably  that  the  goods  are  of  foreign  manufacture, 
and  consequently  have  been  imported  into  the  United  States. 

The  circumstances  on  which  the  suspicion  is  founded  that  they 
have  been  landed  without  a  permit,  are  — 

1st.  That  the  whole  cargo,  in  fact,  belongs  to  the  claimant,  and  yet 
was  shipped  from  Boston  in  the  names  of  thirteen  different  persons, 
no  one  of  whom  had  any  interest  in  it,  or  was  consulted  respecting 
it,  and  several  of  whom  have  no  real  existence. 

2d.  That  no  evidence  exists  of  a  legal  importation  into  Boston,  the 
port  firom  which  they  were  shipped^  to  Baltimore,  where  they  were 
seized. 

3d.  That  the  original  marks  are  removed,  and  others  substituted  in 
their  place. 

The  counsel  for  the  claimant  has  reviewed  these  circumstances 
separately,  and  has  contended  that  no  one  of  them  furnishes  that 
solid  ground  of  suspicion  which  can  create  a  presumption  of  guilt, 
and  put  his  client  on  the  proof  of  his  innocence.     That  they  are 
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either  indifferent  in  themselves,  mere  casnaltiefl,  or  are  reasonably 
accounted  for. 

To  the  employment  of  fictitious  names  as  shippers,  he  says,  that 
if  the  circumstance  be  not  totally  immaterial,  it  is  sufficiently 
[  *346  ]  accounted  for  by  the  deposition  of  *  William  French,  who 
says, ''  he  understood  that  the  claimant  in  the  cause,  was  in 
embeirassed  circumstances  some  time  before  the  shipment  of  these 
goods,  and  that  he  has  understood  and  believes  firom  general  report 
that,  for  the  purpose  of  preventing  his  property  firom  being  attached, 
he  was  in  the  habit  of  shipping  his  property  in  the  names  of  other 
persons." 

The  court  is  of  opinion  that  the  circumstance  is  far  firom  being 
immaterial.  It  is  certainly  unusual  for  a  merchant  to  cover  his  trans- 
actions with  a  veil  of  mystery,  and  to  trade  under  fictitious  names. 
The  manner  in  which  this  mysterious  conduct  is  accounted  for,  is 
not  satisfactory.  It  does  not  appear  that  his  creditors  were  in  Balti- 
more, or  would  be  more  disposed  to  attach  his  property  in  that  place 
than  in  Boston,  and  it  does  not  appear  that  in  Boston  the  names  of 
others  were  borrowed  to  protect  his  property  firom  his  creditors.  The 
fact  itself,  if  true,  might  be  proved  by  other  and  better  testimony. 
This  habit  might  have  been  proved  by  his  clerks. 

An  attempt  is  made  to  account  for  the  circumstance  that  the  goods 
were  not  regularly  entered  at  the  custom-house  of  Boston,  by  the 
testimony  of  the  same  William  French,  who  deposes  that  goods  to 
a  large  amount  are  transported  by  land  to  Boston,  and  if  intended 
for  domestic  consumption,  are  generally  unaccompanied  by  certi- 
ficates of  having  paid  the  duties.  The  inference  is  therefore  con- 
sidered as  a  fair  one,  that  these  goods  may  have  paid  the  duties  at 
some  other  port  where  they  were  purchased  by  Mr.  Locke,  and  trans- 
ported by  land  to  Boston. 

The  court  is  not  satisfied  with  this  inference.  Groods  in  packages, 
unaccompanied  by  certificates  of  having  paid  the  duties,  are  always 
liable  to  be  questioned  on  that  account.  Large  purchasers,  thereforOt 
even  where  reexportation  is  not  intended,  would  choose  to  be  fur- 
nished with  this  protection.  It  is  a  precaution  which  costs  nothing, 
and  which  a  prudent  merchant  will  use.  The  presumption,  therefore, 
is  always  against  the  person  who  is  in  possession  of  goods  in  the 
Qoiginal  packages  without  these  documents.  This  presumption 
ought  to  be  removed,  and  may  be  removed,  not  by  proving 
[  *^7  ]  *that  cases  have  existed  where  a  purchaser  of  goods,  that 
have  been  regularly  entered,  has  omitted  to  furnish  himself 
with  certificates,  but  tiiat  the  particular  case  may  reasonably  be  sup- 
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posed  to  be  of  that  description.  The  actual  importation,  or  the 
actual  purchase  of  the  very  goods,  or  of  goods  of  the  same  descrip- 
tion, may  be  proved,  and  ought  to  be  proved,  by  a  person  who  has 
been  so  negligent  as  not  to  obtain  certificates  that  would  exempt 
them  firom  forfeiture. 

The  alteration  of  the  original  marks  has  been  treated  as  an  imma- 
terial circumstance,  because  no  criminal  motive  can  be  assigned  for 
it.  This  alteration,  it  is  said,  was  not  calculated  to  impress  the 
revenue  officers  with  the  opinion  that  the  duties  had  been  paid,  and 
is  therefore  not  to  be  considered  as  made  with  that  motive. 

Certainly,  the  alteration  was  not  made  without  a  motive.  Men 
do  not  usually  employ  so  much  labor  for  nothing.  If  they  use  mys- 
tery without  an  object,  they  must  expect  to  excite  suspicion. 

To  do  away  that  suspicion  they  ought  to  show  an  object. 

In  the  present  case,  it  is  not  improbable  that  the  motive  was  to 
rdieve  the  goods  from  the  suspicion  of  being  imported  in  violation 
of  the  then  existing  prohibitory  laws.  One  witness,  who  deposes 
that  the  goods  were  of  British  manufacture,  also  deposes  that  he 
never  saw  goods  imported  from  Great  Britain  with  such  marks  as 
those  which  were  found  on  the  goods  of  Mr.  Locke.  In  the  absence 
of  other  motives,  the  mind  unavoidably  suggests  this. 

If  these  circumstances  were  even  light,  taken  separately,  they 
derive  considerable  weight  from  being  united  in  the  same  case.  K 
these  goods  have  really  paid  a  duty,  it  is  peculiarly  unfortunate  that 
they  should  have  been  shipped  without  certificates  of  that  fact,  under 
fictitious  names,  from  a  port  where  they  were  not  entered,  and  that 
the  marks  of  the  packages  should  have  been  changed.  It  is  pecu- 
liarly unfortunate,  that  these  circumstances  cannot  be  explained 
away  by  shoVring  that  the  goods  have  been  entered  else- 
where, or  even  *that  the  claimant  has  purchased  such  goods  [  *348  ] 
from  any  person  whatever. 

These  combined  circumstances  fiimish,  in  the  opiniofi  of  the  court, 
just  cause  to  suspect  that  the  goods,  wares,  and  merchandise,  against 
which  the  information  in  this  case  was  filed,  have  incurred  the  penal- 
ties of  the  law. 

But  the  counsel  for  the  claimant  contends,  that  this  is  not 
enough  to  justify  the  court  in  requiring  exculpatory  evidence  from 
his  client.  Guilt,  he  says,  must  be  proved  before  the  presumption  of 
innocence  can  be  removed. 

The  court  does  not  so  understand  the  act  of  congress.  The  words 
of  the  71st  section  of  the  Collection  Law,  which  apply  to  the  case, 
are  these:  ^^And  in  actions,  suits,  or  informations  to  be  brought, 
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where  any  seizure  shall  be  made  pursuant  to  this  act,  if  the  property 
be  claimed  by  any  person,  in  every  such  case  the  anus  probandi  shsdl 
be  upon  such  claimant."  <^  But  the  onus  probandi  shall  be  on  the 
claimant,  only  where  probable  cause  is  shown  for  such  prosecution, 
to  be  judged  of  by  the  court  before  whom  the  prosecution  is 
had." 

It  is  contended,  that  probable  cause  means  primd  facie  evidence, 
or,  in  other  words,  such  evidence  as,  in  the  absence  of  exculpatory 
proof,  would  justify  condemnation. 

This  argument  Jias  been  very  satisfactorily  answered  on  the  part 
of  the  United  States,  by  the  observation  that  this  would  render  the 
provision  totally  inoperative*  It  may  be  added,  that  the  term  ^  pro- 
bable cause,"  according  to  its  usual  acceptation,  means  less  tiian 
evidence  which  would  justify  condemnation;  and,  in  all  cases  of 
seizure,  has  a  fixed  and  well-known  meaning.  It  imports  a  seizure 
made  under  circumstances  which  warrant  suspicion.  In  this,  its 
legal  sense,  the  court  nuist  understand  the  term  to  have  been  used 
by  congress. 

The  court  is  of  opinion  ihat  there  is  no  error,  and  that  the  judg^ 
ment  be  affirmed  witii  costs. 

8  C.  109;  8  W.  246;  4  H.  242;  8  Wal.  166. 


[  *  349  ]     *  The  Schooner  Good  Catharine  v.  The  United  States. 

7  C.    849. 

A  yessel  of  the  United  States,  captured,  condemned,  sold,  purchased  bj  her  former  master, 
a  citizen  of  the  United  States,  who  obtained  a  Danish  burgher's  brief,  and  who  cleared  out 
of  a  port  of  the  United  States  as  a  Dane,  is  a  foreign  vessel  within  the  5th  section  of  the 
act  of  9th  of  January,  1808,  (2  Stats,  at  Large,  454,)  although  she  was  really  owned  by 
a  citizen  of  the  United  States. 

.  This  was  an  appeal  from  tbe  sentence  of  the  drciiit  court  for  the 
district  of  Maryland,  which  condemned  the  schooner  Good  Catharine 
as  a  foreign  vessel,  for  a  violation  of  the  5th  section  of  the  act  of 
January  9th,  1808,  supplementary  to  the  Embargo  Act 

She  was  originally  an  American  vessel,  but  had  been  captured  and 
condemned  as  prize,  and  purchased  by  Hurst,  her  former  master,  an 
American  citizen.     She  took  on  board  goods  other  than  the  provi« 
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sions  and  sea-stores  necessary  for  the  voyage,  and  cleared  out  as  a 
Dane. 

Martiny  for  the  appellant. 

Pinknepj  attorney-general,  for  the  United  States, 

3%e  sentence  of  the  circuit  court  wets  affirmed. 


•  Bond,  and  another,  v.  Jay.  •  [  •  360  J 

,  7  C.  850. 

The  exception  in  the  Maryland  Statute  of  Limitations,  in  favor  of  "such  acconnts  as  con- 
cerns the  trade  or  merchandise  between  merchant  and  merchant,  their  factors  and  servants, 
which  are  not  residents  within  this  province/*  applies  to  dealings  between  a  merchant  cre- 
ditor residing  out  of  Maryland,  and  a  debtor  residing  in  Maryland. 

And  in  order  to  take  the  case  out  of  the  exception,  it  is  not  sufficient,  to  aver  that  the  credi- 
tor returned  to,  came,  and  was  within  the  State  of  Maryland  after  the  cause  of  action  ac- 
croed,  and  more  than  three  years  before  bringing  the  suit.  It  is  necessary  to  aver  that  the 
plaintiff  became  a  resident  in  Maryland  more  than  three  years  before  the  suit  was  brought. 

Error  to  the  circuit  court  of  the  United  States,  for  the  district  of 
Maryland,  in  an  action  of  assumpsit  brought  by  Bond  and  Brooks 
against  Jay,  surviving  partner  of  Samuel  Jay  and  Grabriel  Christie, 
trading  under  the  firm  of  Samuel  Jay  and  Comps^ny,  upon  an  ac- 
count for  merchandise  sold  and  delivered.  The  pleadings  are  stated 
in  the  opinion  of  the  court. 

Harper,  for  plaintiils  in.  error. 
Pinkney^  attorney-general,  contra. 

*  Marshall,  C.  J.,  delivered  the  opinion  of  the  court,  as  [  *  352  ] 
follows :  — 

This  suit  was  brought  by  the  plaintiff,  a  merchant  of  Pennsylva^ 
nia,  against  the  defendant,  a  merchant  of  Maryland,  upon  an  account 
which  grew  out  of  their  trade  with  each  other  as  merchants.  The 
defendant  pleaded  the  Statute  of  Limitations,  to  which  the  plaintiff 
replied  that  the  plaintiff,  who  resided  in  the  State  of  Pennsylvania, 
and  the  defendant,  were  employed  in  mutual  trade  and  merchandise, 
of,  and  concerning  which  the  said  several  sums  of  money  in  the  said 
declaration  mentioned  grew  due.  The  defendant  rejoins  that  the 
plaintiff  came  within  the  State  of  Maryland  in  1797,  and  that  the 
original  writ  in  this  cause  issued  on  the  5th  of  July,  1808,  and  not 
I'OL.  II.  48 
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before.     The  plaintijff  demuired^  and  upon  argument  the  demuirer 
was  overruledi  and  the  bar  adjudged  to  be  gcod. 

A  writ  of  error  has  been  sued  out  to  the  judgment  of  the  circuit 
court*  and  the  questions  in  the  case  are, 

1  Is  the  replication  good  in  itself? 

2.  Does  the  rejoinder  avoid  the  replication  and  sustain  the  plea :  — 
These  questions  depend  on  the  Act  of  Limitations,  passed 
[  *35S  ]  in  1716,  by  the  legislature  of  Maryland.,  The  *  material 
part  of  that  act  is  in  these  words :  "  Be  it  enacted,  that  all 
actions,  &c.,  other  than  such  accounts  as  concerns  the  trade  of  mer- 
chandise between  merchant  and  merchant,  their  factors  and  servants, 
which  are  not  residents  within  this  province,"  &c.,  "  shall  be  com- 
menced or  sued  within  three  years  ensuing  the  cause  of  such  action, 
and  not  after." 

By  the  plaintiffs  it  is  contended,  that  if  either  party  reside  without 
the  province,  the  case  is  within  the  exception:  by  tiie  defendant, 
that  to  bring  the  case  within  the  exception  both  parties  must  reside 
without  the  province. 

It  is  so  unusual  for  a  legislature  to  employ  itself  in  firaming  rules 
which  are  to  operate  only  on  contracts  made  without  their  jurisdic- 
tion, between  persons  residing  without  their  jurisdiction,  that  courts 
can  never  be  justified  in  putting  such  a  construction  on  their  words 
if  they  admit  of  any  other  interpretation  which  is  rational  and  not 
too  much  strained. 

This,  it  is  thought,  may  be  done  in  the  case  now  to  be  decided. 
The  words  <<  which  are  not  residents, "  refer,  it  is  said,  to  both  parties, 
plaintiff  and  defendant.  They  comprehend  all  the  persons  previously 
enumerated.     Let  this  be  conceded. 

Then  read  the  exception  as  if  the  word  "  both  "  or  "  aU  "  were  in- 
serted. It  will  stand  thus :  "  other  than  such  accounts  as  concerns 
the  trade  or  merchandise  between  merchant  and  merchant,  their  fac- 
tors and  servants,  which  are  not  both  or  all  residents  within  this  pro- 
vince." The  plain  meaning  of  the  sentence,  so  read,  would  be  that 
accounts  between  merchant  and  merchant  either  of  whom  resided 
out  of  the  province,  would  come  within  the  exception.  It  is  admitted 
that  without  the  word  "  both  "  or  "  all,"  the  more  obvious  meaning 
of  the  sentence  is  that  for  which  the  defendant  contends.  Yet  it  will 
bear  the  same  construction  without,  as  vdtb  either  of  those  words, 
and  the  subject-matter  of  the  law  so  clearly  requires  this  interpreta^ 

tion  that  the  court  thinks  it  may  be  made. 
[  *  354  ]       The  rejoinder  is  founded  on  the  third  section  of  the  *  act 
which  contains  the  usual  exceptions  in  favor  of  infants,  &o.| 
and  allows  three  years  after  the  removal  of  the  impediment  to  bring 
their  suit. 
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It  is  contended  that  since  the  Act  of  Limitations  runs  against  a 
person  beyond  sea,  firom  the  time  of  his  coming  into  the  country,  so 
from  analogy  it  ought  to  run  against  a  non-resident  merchant  from 
the  time  of  his  coming,  though  for  a  mere  temporary  purpose,  within 
the  country. 

The  court  cannot  assent  to  the  correctness  of  this  reasoning.  To 
render  it  appUcable,  the  rejoinder  ought  to  have  averred  that  the.  plain- 
tiff had  become  a  resident  of  the  State  of  Maryland  more  than  three 
years  before  the  institution  of  the  suit.  Not  having  done  so,  the 
words  of  the  exception  have  never  ceased  to  be  applicable  to  the 
plaintiff;  and,  consequently,  the  statute  has  never  commenced  to  run. 

It  is  the  opinion  of  this  court  that  the  circuit  court  erred  in  over- 
ruling the  demurrer  of  the  plaintiff  to  the  rejoinder  of  the  defendant 
in  this  cause,  and  that  the  judgment  be  reversed  and  annulled,  and 
the  cause  remanded,  with  instructions  to  render  judgment  on  the  said 
demurrer  in  favor  of  the  plaintiff,  and  that  further  proceedings  may 

be  had  therein  according  to  law. 

Judgment  reversed. 


Preston  v.  Tremble. 

7  C.  354. 
If  an  equitable  title  be  merged  in  a  grant,  the  party  has  no  relief  in  equity. 

Appeal  from  a  decree  of  the  circuit  court  of  the  United  States, 
for  the  district  of  East  Tennessee,  dismissing  the  plaintiiTs  bill  upon 
demurrer,  for  want  of  equity. 

The  bill  stated  that  Preston,  the  complainant,  had  title  to  a  tract 
of  land  in  the  State  of  Tennessee,  but  the  defendant.  Tremble,  fraud- 
ulently and  deceitfully  entered  into  it,  and  holds  him  out. 

*  In  setting  forth  the  title  it  is  stated,  that  the  land  for-  [  *  355  ] 
merly  lay  within  the  State  of  North  Carolina,  during  which 
time,  one  Ephraim  Dunlop  made  an  entry  for  the  land  in  regular 
form,  paid  the  purchase-money  to  the  State,  and  performed  every  other 
requisite  to  complete  the  contract ;  but  before  a  patent  was  obtained, 
the  legislature  of  North  Carolina  passed  a  law,  defining  the  limits  of 
the  Indian  boundary,  declaring  all  entries  and  surveys  already  made 
within  those  limits,  to  be  null  and  void,  and  directing  the  entry-takers 
to  refund  all  moneys  received  therefor.  That  Dunlop  never  received 
back  the  purchase-money,  nor  consented  to  annul  the  contract.  That 
the  law  of  North  Carolina,  rescinding  the  contract,  was  void.  That 
Dunlop  afterwards  obtained  a  warrant  to  survey  the  land,  and  ob- 
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tained  a  patent  therefor,  firom  the  State  of  North  Carolina,  and  after- 
wards  conveyed  the  land  to  John  Bhea,  who  conveyed  to  Preston, 
the  plaintiffi 

P.  B.  Key^  for  plaintiff  in  error. 

[  •  356  ]      •  Marshall,  C.  J.    If  your  title  is  good  at  law,  you  have 
no  case  in  equity.     If  you  have  any  title  it  is  at  law.     If 
you  have  no  title  at  law,  you  can  have  none  in  equity.     The  equi- 
table estate  is  merged  in  the  grant. 

This  is  an  attempt  to  substitute  a  bill  in  equity  for  an  action  of 
Ixespass. 

Decree  affirmed. 


Brig  Penobscot  v.  The  United  States. 

7  C.  356. 

Under  the  non-interconrse  laws  in  force,  March  15,  1811,  a  vessel  conld  not  lawfully  sail 
from  a  foreign  port  with  a  cargo,  -bound  for  a  port  of  the  United  States,  and  come  into 
the  waters  of  the  United  States,  for  the  purpose  of  making  inquiry  if  she  might  land' 
her  cargo. 

Appeal  firom  a  sentence  of  the  circuit  court  of  the  United  States 
for  the  district  of  Georgia,  condemning  the  brig  for  violation  of  the 
acts  of  March  1, 1809,  (2  Stats,  at  Large,  528,)  May  1, 1810,  (2  Stats, 
at  Large,  605,)  and  March  2, 1811,  (2  Stats,  at  Large,  651,)  and  the 
President's  proclamation  of  November  2, 1810.  The  defence  was, 
that  the  vessel  sailed  from  Castine,  in  the  State  of  Maine,  where  she 
was  owned,  for  Antigua,  in  December  1810,  put  into  Turks  Island, 
in  distress,  in  February,  1811,  took  a  cargo  of  salt  there,  and  sailed 
for  Savannah,  intending  to  stand  off  and  on  to  get  information 
whether  she  could  enter :  that  she  arrived  off  Savannah  March  15th, 
1811,  and  that  when  approaching  the  port,  a  gale  of  wind  forced  her 
to  seek  for  a  harbor,  for  which  she  was  making  when  seized  by  the 
revenue  cutter. 

P.  B.  Kej/j  for  the  appellants. 

X  R.  JbiffersoUf  for  the  United  States. 

I  *  358  ]      *  Mabshall,  C.  J.,  stated  the  opinion  of  the  court  to  be^ 
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that  the  vessel  came  at  her  peril ;  that  she  was  bound  to  get  informa- 
tion ;  but  was  negligent  in  not  calling  at  Amelia  Island,  and  in  not 
inquiring  of  the  vessel  which  she  spoke  off  the  port  of  Savannah. 

Sentence  affirmed. 


Cazb  and  Richaud  v.  The  Baltimore  Insurance  Company. 

7  C.  858. 

Underwriters  npon  cargo  are  not  liable  to  the  owner  for  freight,  in  case  of  abandonment 
Freight,  pro  rata  itineria^  is  dae  only  when  there  is  a  volnntary  acceptance  of  the  goods  at 
an  intermediate  port 

Error  to  the  circuit  court  of  the  United  States  for  the  district  of 
Maryland,  in  an  action  of  indebitatus  assumpsit  for  freight.  The  case 
is  slated  in  the  opinion  of  the  court 

Harper^  for  the  plaintiffs. 

JPinkneyj  attorney-general,  for  the  defendants. 

•  Story,  J,,  delivered  the  opinion  of  the  court,  as  fol-  [  *  361  ] 
lows. 

•  The  present  action  is  brought  to  recover  freight  pro  [  *  362  ] 
rata  itinerisj  under  the  following  circumstances :  — 

The  plaintiffs  were  the  owners  of  the  ship  Hamilton  and  csurgo, 
and  effected  insurance  of  her  cargo  on  a  voyage  from  Bordeaux  to 
New  York.  The  sum  of  ^11,000  was  underwritten  by  the  defend- 
ants —  the  sum  of  |^10,000  at  Philadelphia,  and  the  residue  of  the 
value  of  the  cargo  (^1,986,)  was  left  uninsured.  During  the  voyage 
the  ship  and  cargo  were  captured,  carried  into  Halifax,  and  there 
condemned.  The  plaintiffs  abandoned  to  the  underwriters,  and  re- 
ceived payment  for  a  total  loss.  An  appeal  from  the  sentence  of 
condemnation  was  interposed  and  the  sentence  finally  reversed,  and 
the  proceeds  of  the  cargo,  which  had  been  previously  sold  by  order 
of  court,  were  paid  over  to  the  underwriters  in  proportion  to  the 
sums  underwritten  by  them  respectively. 

We  are  all  of  opinion  that  the  plaintifis  are  not  entitled  to  recover 
in  the  present  action. 

48*        .  ! 
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In  the  first  plax^,  the  court  are  satiflfied  that,  as  between  the  insured 
and  the  underwriter  on  the  cargo  of  a  ship,  the  latter  is  in  no  case 
responsible  for  the  payment  of  freight,  whether  there  be  an  abandon- 
ment or  not.  It  is  a  charge  on  the  cargo  against  which  he  does  not 
undertake  to  indemnify  the  owner ;  and  if  authority  be  necessary  to 
support  the  position,  it  is  fully  borne  out  by  the  doctrine  of  Lord 
Mansfield  in  Baillie  v.  Modigliani,  Marshall,  728. 

In  the  next  place,  we  are  all  of  opinion  that  no  freight  whatsoever 
was,  under  the  circumstances  of  this  case,  due.  Freight,  in  general, 
is  not  due  unless  the  voyage  be  performed.  Here,  the  ship  and  cargo 
never  arrived  at  their  port  of  destination,  and  of  course  the  whole 
freight  could  not  be  due.  Was  a  pro  rata  freight  due  ?  We  think 
not  The  whole  class  of  cases  resting  on  the  authority  of  Luke  v. 
Lyde,  2  Burr.  882,  proceed  on  the  ground  that  there  is  a  voluntary 
acceptance  of  the  goods  themselves  at  an  intermediate  port ;  and 
not,  as  in  the  present  case,  a  compulsive  receipt  from  the  hands 
of  the  admiralty  after  capture  and  condemnation,  and  ultimate  re- 
Btoiation  upon  L  appeal  There  is,  in  oar  judgmenl^  no 
[  *  363  ]  equity  to  support  such  a  claim;  and  although  *it  receive 
countenance  from  some  remarks  incidentally  thrown  out  in 
Baillie  v.  Modigliani,  the  current  of  more  recent  authority,  as  well  as 
of  principle,  clearly  points  the  other  way. 

It,may  be  further  added  that,  as  between  the  insured  and  the  under- 
writer, the  existence  of  a  lien  on  the  cargo  for  freight  does  not  vary 
the  legal  responsibility  of  the  underwriter  on  such  cargo  after  an 
abandonment. 

The  judgment  of  the  circuit  court  is  affirmed,  with  costs. 

8  C.  39 ;  12  W.  883. 


The  Schooner  Jane  v.  The  United  States, 

7  C.  363. 

In  a  prosecation  against  a  yesgel  for  yiolation  of  a  law  of  the  United  States,  it  is  not  neces- 
saij  to  adduce  positive  testimony  of  the  identity  of  the  vesseL  It  is  sofficient  if  the  dr* 
cninstanoes  fully  satisfy  the  jadicial  mind,  of  the  fact  charged. 

Appeal  firom  a  sentence  of  the  circuit  court  of  the  United  States 
for  the  district  of  Maryland,  which  condemned  the  schooner  Jane  for 
violation  of  the  Non-intercourse  Act,  (2  Stats,  at  Large,  528.) 
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Nicholson  and  Harper^  for  the  appellant 
Pinkney^  attorney-general,  for  the  United  States. 

•  Washington,  X,  delivered  the  opinion  of  the  court,  as  [  *  364  ] 
follows:  — 

This  was  an  information  filed  in  the  district  court  of  the  United 
States,  for  the  district  of  Maryland,  against  the  schooner  Jane,  and 
her  cargo,  for  a  breach  of  the  law  interdicting  the  commercial  inter- 
com'se  between  the  United  States  and  Great  Britain  and  France,  and 
their  dependencies.  The  particular  charge  alleged  in  the  information 
is,  that  this  vessel  had  imported  into  the  port  of  Baltimore,  firom  some 
place  in  the  island  of  St  Domingo,  a  dependence  of  France,  1920 
bags  of  coffee,  in  violation  of  the  above  law.  To  establish  this  charge 
two  witnesses  were  examined  on  the  part  of  the  United  States,  who 
concurred  in  testifying  that  they  were  at  Port  au  Prince,  in  the  island 
of  St  Domingo,  from  about  the  middle  of  August  to  the  middle  of 
September,  in  the  year  1809,  and  that  they  saw  lying  there  a  schooner 
called  The  Jane,  of  Baltimore,  Vezey,  master.  That  her  cargo  con- 
sisted of  flour,  which  she  discharged  at  that  place,  and  took  in  a 
quantity  of  coffee,  in  bags,  and  that  she  sailed  from  Port  au  Prince 
about  the  10th  of  September. 

One  of  these  witnesses  thinks  that  the  name  <'  Jane  ^  was  painted 
on  the  stern  of  the  vessel,  but  is  not  positive  as  to  that  fact ;  nor  can 
either  of  the  witnesses  say  that  the  vessel  they  saw  at  Port  au  Prince 
was  the  same  which  was  seized  by  the  collector  of  the  port  of  Balti- 
more. 

The  seizure  of  the  vessel  and  cargo,  which  are  the  subject  of  this 
controversy,  was  made  between  the  1st  and  18th  of  October,  1809. 

Upon  the  above  evidence,  the  district  court  dismissed  the  informa- 
tion, and  ordered  restitution  of  vessel  and  cargo.  This  writ 
of  error  is  taken  to  the  sentence  •pronounced  by  the  circuit  [  *  365  ] 
court,  which,  upon  an  appeal,  reversed  that  of  the  district 
court,  and  condemned  both  the  vessel  and  cargo.  For  the  claimants 
it  is  contended,  that  the  evidence  in  this  case  is  merely  presumptive, 
and  is  much  too  light  to  establish  the  fact,  necessary  to  be  made  out, 
that  the  vessel  seized  by  the  collector  of  Baltimore  is  the  same  vessel 
which  was  seen  by  the  witnesses  at  Port  au  Prince.  If  the  latter 
part  of  the  objection  to  the  evidence  be  well  founded  it  is  fatal  to 
the  sentence,  because  although  presumptive  evidence  is  clearly  admis- 
sible, and  may  of  itself  be  sufficient  to  support,  in  many  instances, 
even  a  criminal  prosecution,  yet  the  circumstances  proved  ought  not 
only  to  harmonize  with  each  other,  but  they  ought  in  themselves  to 
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be  SO  strong  as  fuUy  to  satisfy  the  mind  of  the  fact  they  are  intended 
to  establish. 

In  this  case  there  is  such  a  coincidence  in  the  circumstances  proved 
in  relation  to  the  vessel,  the  cargo,  and  the  voyage,  as  to  impress  the 
mind  with  a  conviction,  almost  irresistible,  that  the  schooner  Jane, 
seen  by  the  witnesses  at  Port  au  Prince,  is  the  identical  vessel  against 
which  this  prosecution  is  carried  on.  That  vessel  was  a  schooner,  the 
reputed  name  of  which,  at  Port  au  Prince,  was  The  Jane,  of  Baltimore, 
Vezey,  master ;  which  took  in,  at  that  port,  coffee  in  bags,  and  sailed 
from  thence  about  the .  10th  of  September.  The  vessel  in  question 
is  a  schooner,  bears  the  same  name,  was  commanded  by  a  captain 
Vezey,  her  cargo  coffee  in  bags,  and  she  arrived  at  Baltimore  be- 
tween the  1st  and  10th  of  October,  about  the  time  when  a  vessel 
which  had  left  Port  au  Prince  on  the  10th  September  might  reason- 
ably have  been  expected  to  arrive.  It  is  barely  possible  that  the  facts 
proved  in  this  case  should  apply  to  any  other  vessel  than  the  one  in 
question ;  and  in  the  absence  of  all  explanatory  evidence,  which  it 
was  so  entirely  in  the  power  of  the  claimants  to  have  produced,  is 
sufficient  to  deprive  him  of  this  slight  ground  to  stand  upon. 

It  is  true  that  the  proof  of  identity  might  have  been  strengthened 
by  evidence  that  this  vessel  sailed  from  Baltimore,  of  the  time  when 
she  sailed,  the  port  for  which  she  cleared,  and  the  cargo  she  took 
out  with  her.  But  it  does  not  appear  in  this  record,  nor 
[•366]  •does  it  necessarily  follow,  that  she  sailed  from  Baltimore 
on  her  outward  voyage,  or  that  it  was  in  the  power  of  the 
United  States  to  prove  any  of  the  above  facts.  On  the  other  hand, 
nothing  could  have  been  more  easy  than  for  the  claimants  to  have 
proved  them,  Etnd  still  further  to  have  proved,  if  their  case  would 
have  admitted  it,  that  the  evidence  on  the  part  of  the  United  States 
did  not  apply  to  this  vessel. 

The  court  is  of  opinion  that  there  is  no  error  in  the  sentence  pro- 
nounced by  the  circuit  court,  and  that  the  same  should  be  affirmed, 
with  costs. 


Leb  t;.  MuNROE  Sc  Thornton* 

7  C.  366. 

The  United  States  are  not  boand  by  the  declarations  of  their  agent,  founded  upon  a  mis- 
take of  fact,  unless  it  clearly  appear  that  the  agent  was  acting  within  the  scope  of  hir 
Aul^ority,  and  was  empowered  in  his  capacity  of  agent  (o  make  snch  declaration. 
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This  was  an  appeal  from  the. decree  of  the  circuit  court  for  the 
District  of  Columbia,  in  a  suit  in  chancery,  brought  by  Lee  against 
Thomas  Munroe,  superintendent  of  the  city  of  Washington,  and 
"William  Thornton,  the  survivor  of  the  late  board  of  commissioners 
for  that  city.  The  object  of  the  bill  was  to  obtain  a  discount  of 
1^3,000  upon  a  judgment,  which  Munroe,  as  superintendent,  had  ob- 
tained against  Lee  upon  his  bond.  The  ground  upon  which  this  set- 
off was  claimed,  was  this.  Morris  and  Nicholson  were  indebted  to 
Lee  in  that  sum  by  promissory  notes,  and  offered  payment  in  certain 
city  lots,  the  title  whereof  was  in  the  commissioners  of  the  city. 
Morris  and  Nicholson  having  paid  money  in  advance  to  the  commis- 
sioners, were,  as  they  supposed,  entitled  to  demand  from  them  the 
conveyance  of  the  lots  in  question,  under  existing  contracts  between 
the  commissioners  and  themselves.  Whereupon  Lee  applied  to  the 
commissioners  to  know  of  them  whether  they  would  convey  the  lots 
to  him,  upon  the  order  of  Morris  and  Nicholson.  This  they  promised 
to  do,  and  made  an  entry  of  it  in  their  journal.  Lee  then  agreed 
with  Morris  and  Nicholson  to  receive  the  lots  in  payment,  and  upon 
receiving  their  order  to  the  commissioners  to  convey  them  to  him, 
gave  up  to  Morris  and  Nicholson  their  notes  for  |^3,000, 
which  were  the  •evidence  of  the  debt.  On  presenting  this  [  *  367  ] 
order  to  the  commissioners,  they  refused  to  convey  the  lots, 
unless  he  would  pay  them  the  purchase-money  due  thereon  to  them 
from  Morris  and  Nicholson,  alleging  that  the  balance  was  against 
Morris  and  Nicholson,  in  their  account  with  the  commissioners.  Mor- 
ris and  Nicholson  shortly  afterwards  became  insolvent 

C  Lee^  for  the  appellant 

Jones^  contra. 

• 
Livingston,  J.,  delivered  the  opinion  of  the  court,  as  follows :  — 
•  This  is  a  biU  seeking  reUef  against  public  officers  nomi-  [  •  368  ] 
nally,  but  against  the  United  States,  in  fact,  for  a  mistake 
of  the  former  in  a  representation  made  by  them  to  the  appellant,  by 
which  it  is  alleged,  that  he  has  sustained  a  loss,  for  the  redress  of 
which  in  damages  this  suit  is  brought     It  has  been  contended  in 
this  case,  that  the  defendants  having,  in  their  public  character  as 
commissioners  of  the  city  of  Washington,  misinformed  the  plaintiff 
as  to  the  state  of  the  accounts  between  them  and  Morris  and  Nichol- 
son, and  thereby  induced  him  to  relinquish  a  demand  which  he  had 
against  the  latter,  he  is  now  entitled  to  have  discounted  from  a  judg- 
ment, which  they  have  obtained  against  him  for  the  use  of  the 
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United  States,  a  sum  equal  to  the  principal  and  interest  of  the  debt 
which  he  lost  by  the  confidence  which  he  placed  in  them ;  and  this 
is  supposed  to  be  like  the  case  of  a  party,  who  being  about  to  lend 
money  on  real  estate,  applies  to  one  who  holds  a  prior  mortgage,  to 
ascertain  whether  he  has  any  incumbrance  on  it.  There  is  no  doubt, 
in  such  a  case,  that  if  the  person  making  the  application  discloses 
that  he  is  about  lending  money  on  the  estate,  he  will  be  preferred  to 
the  first  mortgagee,  should  the  latter  deny  his  having  a  mortgage,  or 
assert  that  it  is  satisfied ;  and  it  seems  agreeable  to  the  dictates  of 
reason  and  good  conscience,  that  his  claim  should  be  postponed  to 
that  of  a  person  whose  confidence  was  inspired  by  the  misrepresent* 
ation  of  one  who  was  acting  for  himself,  and  every  way  competent 
to  inform  him  of  the  truth.  But  in  all  the  cases  which  have  been 
decided  on  this  principle,  the  fraud,  for  such  it  is  supposed  to  b6,  has 
been  practised  by  a  party  who  has  himself  an  int^est  in  the  subject- 
matter  of  inquiry,  who  cannot  well  be  mistaken,  and  whose  conduct 
therefore  ought  to  be  conclusive  on  him,  when  the  rights  of  third 
persons  come  in  question.  It  is,  however,  not  known  to  the  court, 
that  the  same  rule  of  decision  has  been  extended  so  as  to  affect  the 
interests  of  principals,  and  particularly  of  the  public,  in  consequence 
of  similar  mistakes  made  by  an  agent,  nor  is  it  reasonable  that  such 
extension  should  take  place,  unless  it  most  manifestly  appear  that 
the  agent  was  acting  within  the  scope  of  his  authority,  and  was  em- 
powered, in  his  capacity  of  agent,  to  make  the  declaration  or  repre- 
sentation which  is  relied  on  as  the  ground  of  relief.     In  the  present 

case,  the  defendants  were  employed  and  authorized  by  the 
[  *  369  ]  public  to  *  sell  and  make  contracts  for  the  sale  of  certain 

lands  lying  within  this  district  In  pursuance  of  these  pow- 
ers, they  had  made  contracts  with  Morris  and  Nicholson,  who,  having 
advanced  a  considerable  sum  of  money,  were  in  the  habit  of  directing 
the  jdefendants,  from  time  to  time,  to  convey  certain  of  the  lots  which 
they  had  contracted  for,  to  the  persons  named  in  such  orders.  The 
commissioners,  supposing  that  Morris  and  Nicholson  had  not  yet 
received  tities  to  land  equal  in  value  to  the  sum  which  they  had 
advanced,  told  the  plaintiff  that,  if  he  would  obtain  an  order  from 
them  for  certain  lots,  they  should  be  conveyed  to  him.  But  in  a  day 
or  two  after,  they  discover  that  Morris  and  Nicholson  had  already 
received  deeds  for  lots  to  the  whole  amount  of  the  sum  which  they 
had  advanced,  and  give  notice  of  this  fact  to  the  plaintiff,  offering, 
however,  to  convey  to  him  the  lots  in  question,  on  his  paying  for 
them  at  the  rate  expressed  in  their  contract  with  Morris  and  Nichol- 
son. The  court  will  not  inquire  whether  the  plaintiff  really  suffered 
any  injury  from  the  confidence  which  he  placed  in  the  commissionerB. 
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or  whether  he  lost  his  remedy  against  Morris  and  Nicholson,  (of 
which  very  serious  donbts  may  well  be  entertained,)  but  a  majority 
of  the  judges  are  of  opinion,  that  the  communication  made  by  the 
commissioners  to  the  plsdntiff  was  altogether  gratuitous,  and  that, 
not  being  within  the  sphere  of  their  official  duties,  the  United  States 
cannot  be  injured  by  it,  and  that  the  defendants  could  not,  without 
rendering  themselves  personally  liable  to  the  public,  have  made  a 
title  to  the  plaintiff  after  a  discovery  of  the  mistake  which  they  had 
made,  but  on  the  terms  proposed  by  them ;  or,  in  other  words,  that 
the  United  States  could  not,  by  any  declaration  of  the  commissioners 
proceeding  from  a  mistake,  lose  the  lien  which  was  secured  to  them 
by  the  contract  with  Morris  and  Nicholson,  for  the  stipulated  price 
of  this  property.  If  the  commissioners  acted  fraudulently,  which  is 
not  pretended,  they  may  be  personally  liable  in  damages  to  the  plain- 
tiff; but  if  it  were  a  mistake,  and  such  it  is  represented  to  be,  the 
court  has  already  said  that  the  interests  of  the  United  States  cannot, 
and  ought  not,  to  be  affected  by  it.  Were  it  otherwise,  an  officer 
intrusted  with  the  sales  of  pubUc  lands,  or  empowered  to  make  (con- 
tracts for  such  sales,  might  by  inadvertence,  or  incautiously  giving 
information  to  others,  destroy  the  Uen  of  his  principals  on 
very  •valuable  and  large  tracts  of  real  estate,  and  even  pro-  [  *370  ] 
duce  alienations  of  them  without  any  consideration  what- 
ever being  received.  It  is  better  that  an  individual  should  now  and 
then  suffer  by  such  mistakes,  than  to  introduce  a  rule  against  an 
abuse,  of  which,  by  improper  collusions,  it  would  be  very  difficult 
for  the  public  to  protect  itself.  It  is  the  opinion  of  this  court,  that 
the  decree  of  the  circuit  court  be  affinned. 

8  H.  134. 


Herbert  and  others  v.  Wrbn  and  Wife  and  others. 

7  C.  870. 

CSonrts  of  chancery  have  concnrrent  jnrisdictton  with  coarts  of  law,  in  cases  of  dower, 
especially  where  partition,  discovery,  or  account  is  prayed,  and  in  cases  of  sale  where  the 
plaintiff  is  willing  that  a  snm  in  gross  should  be  given  in  lieu  of  dower.  . 

If  a  devise  of  land  in  Viiginia  to  the  widow,  appear  from  circamstances  to  be  intended  in 
lien  of  dower,  she  mast  make  her  election,  and  cannot  take  both. 

If  a  wife  join  her  husband  in  a  lease  for  years,  she  is  still  entitled  to  dower  in  the  rent 

A  court  of  chancery  cannot  allow  a  part  of  the  purchase-money  in  lieu  of  dower,  when  the 
Mtate  is  sold,  unless  by  consent  of  all  parties  interested. 
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Error  to  the  circuit  court  for  the  District  of  Columbia,  sitting  at 
Alexandria,  in  a  suit  in  chancery  brought  by  Richard  Wren,  and 
Susanna,  his  wife,  who  was  the  widow  of  Lewis  Hipkins,  deceased, 
and  John  and  Westley  Adams,  her  trustees,  against  W.  Herbert, 
T.  Swann,  R.  B.  Lee,  and  W.  B,  Page,  (trustees  of  Philip  R.  Fendall, 
deceased,)  and  E.  L  Lee,  Jos.  Deane,  and  F.  Greene. 

The  case  was  stated  by  Marshall,  C.  J.,  (in  delivering  the  opinion 
of  the  court,)  as  follows :  — 

This  suit  was  brought  by  Richard  Wren,  and  Susanna,  Ms  wife, 
formerly  the  wife  of  Lewis  Hipkins,  praying  that  dower  may  be 
assigned  her  in  a  tract  of  land  of  which  her  former  husband  died 
seized,  and  which  has  since  been  sold  and  conveyed  to  the  defendant, 
Joseph  Deane,  or  that  a  just  equivalent  in  money  may  be  decreed 
her  in  lieu  thereof. 

The  material  circumstances  of  the  case  are  these :  — 

Lewis  Hipkins  being  seized  as  tenant  in  common  with  Philip 

Richard  Fendall  of  one  third  of  a  tract  of  land  lying  in  the 

[•371  ]  county  of  Fairfax,  by  his  deed  •executed  by  himself  and 

wife,  leased  the  same  to  Philip  Richard  Fendall,  for  the  term 

of  thirteen  years,  to  commence  on  the  1st  of  September,  in  the  year 

1794,  at  the  annual  rent  of  140Z. 

In  the  year  1794,  Lewis  Hipkins  departed  this  life,  having  first 
made  his  last  will  and  testament  in  writing,  in  which  he  devised  both 
real  and  personal  estate  to  his  wife ;  the  real  estate  for  her  life,  with 
remainder  to  his  three  daughters. 

To  his  two  sons  he  devised  the  premises  in  question,  and  added, 
that  if,  during  the  minority  of  his  sons,  Philip  R.  Fendall  should 
erect  thereon  another  water-mill  or  water-mills,  his  desire  was  that 
his  sons,  or  the  survivor  of  them,  should,  at  the  expiration  of  the 
lease  for  years  made  to  the  said  Philip,  pay  one  third  part  of  the  va^ 
lue  of  such  mill  or  mills,  and  in  default  of  payment,  that  P.  R.  Fen- 
dall should  be  permitted  to  hold  the  same  at  the  present  rent  until 
the  value  should  be  received. 

He  directed  his  two  tracts  of  land  in  London  to  be  sold  for  the 
payment  of  his  debts,  and  appropriated  the  annual  rent  accruing  on 
the  lands  leased  to  P.  R.  Fendall  to  the  education  and  maintenance 
of  his  children. 

The  testator  then  adds  the  following  clause :  — 

''  If  it  should  so  happen  that  the  remaining  part  of  my  estate  not 
herein  bequeathed,  should  prove  insufficient  to  pay  all  just  demands 
against  my  estate,  then  my  will  and  desire  is,  that  my  executors  shall 
sell  as  much  of  my  real  and  personal  estate  as  may  be  necessary  to 
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make  up  the  deficiency,  and  that  they  shall  sell  such  parts  as  will 
divide  the  loss  among  my  representatives  as  nearly  as  may  be  in  pro- 
portion to  the  property  bequeathed  to  them  and  each  of  them." 

On  the  13th  day  of  December,  in  the  year  1797,  Susanna  Hipkinaii 
then  the  widow  of  Lewis  Hipkins,  conveyed  her  dower  in  the  pre- 
mises in  question,  and  also  in  the  land  devised  to  her  for  life  by  her 
deceased  husband,  to  the  plaintiffs,  John  Adams  and  Westley  Adams, 
in  trust  for  her  use. 

•  In  the  year  1803,  P.  R.  Fendall  and  Walker  Muse  insti-  [  *  373  ] 
tuted  a  suit  against  the  executors  and  children  of  Lewis 
Hipkins,  deceased,  and  in  the  month  of  June  in  that  year,  the  cause 
came  on  to  be  heard  by  consent  of  parties,  when  the  court  decreed 
that  the  whole  estate  of  Lewis  Hipkins  be  sold,  and  the  money  brought 
into  court. 

The  report  of  the  sale  does  not  appear  on  the  record,  but  an  entry 
was  made  that  the  report  was  made  and  confirmed  by  the  court. 

Under  this  decree,  the  premises  were  sold  and  conveyed  to  the 
defendant,  E.  J.  Lee,  who  purchased  in  trust  for  P.  R.  Fendall,  one 
of  the  executors  of  Lewis  Hipkins.  On  the  deed  of  conveyance 
is  a  memorandum,  stating  that  the  property  was  sold  subject  to 
dower. 

Lee  conveyed  the  premises  to  the  other  defendants,  trustees  of  P. 
R.  Fendall,  for  the  purposes  of  a  trust  deed  which  had  been  previ- 
ously executed,  conveying  to  them  the  other  two  thirds  of  the  same 
estate  on  certain  trusts  in  the  deed  recited. 

The  trustees  sold  and  conveyed  to  the  defendant,  Joseph  Deane. 

The  bill  states  that  the  defendant,  Joseph  Deane,  had  not  paid  the 
purchase-money,  and  was  willing,  should  the  court  decree  dower  in 
the  premises,  to  give  an  equivalent  in  money  in  lieu  thereof. 

Soon  after  the  trust  deed  from  Susanna  Hipkins  to  John  and  West- 
ley  Adams,  she  intermarried  with  the  plaintiff,  Richard  Wren. 

Philip  R.  Fendall  continued  to  pay  the  plaintiff,  Susanna,  during 
her  widowhood,  and  the  plaintiffs,  Richard  and  Susanna,  after  their 
intermarriage,  one  third  part  of  the  rent  accruing  on  the  premises 
devised  to  him  by  Hipkins  and  wife  until  the  year  1803 ;  since  which 
he  has  refused  or  neglected  to  pay  the  same. 

The  defendants,  the  trustees  of  Philip  Richard  Fendall,  he  having 
departed  this  life  previous  to  the  institution  of  this  suit,  insist  — 

•  1.  That  the  remedy  of  the  plaintiffs,  if  they  have  any,  is  [  *  373  J 
at  law,  and  that  a  court  of  equity  can  take  no  jurisdiction 

of  the  cause. 

2.  That  the  provision  made  by  the  will  of  Lewis  Hipkins  for  tbo 
VOL.  II.  49 
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plaintifF,  Susanna,  not  having  been  renounced  by  her,  bars  her  right 
of  dower  in  his  estate. 

The  defendant,  Joseph  Deane,  has  put  in  no  answer,  and  as  against 
him  the  bill  is  taken  as  confessed. 

The  •circuit  court  determined  that  the  claim  of  the  plaintifi^  Susan- 
na, to  dower,  was  not  haired,  and  decreed  her  a  sum  in  gross  as  an 
equivalent  therefor. 

From  this  decree  the  trustees  of  Philip  Richard  Fendall  have  ap* 
pealed.  The  plaintifis  also  object  to  so  much  of  the  decree  as  refu^iea 
them  rent  on  the  premises,  and  have  therefore  taken  out  likewise  a 
writ  of  error. 

JE.  X  Lee  and  C.  Lee^  for  the  appellants. 

iL  L  Taylor^  for  the  respondents. 

[  *  376  ]      *  Marshall,  C.  J.,  after  stating  the  case,  delivered  the 
opinion  of  the  court,  as  follows :  — 
The  material  questions  in  the  cause  are : 

1.  Has  a  court  of  equity  jurisdiction  in  the  case  ? 

2.  Is  the  plaintiff,  Susanna,  entitled  to  dower  ? 

3.  If  these  points  be  in  her  favor,  v^hat  decree  ought  the  court  to 
make? 

According  to  the  practice  which  prevails  generally  in  England, 
courts  of  equity  and  courts  of  law  exercise  a  concurrent  jurisdiction 
in  assigning  dower.  Many  reasons  exist  in  England  in  favor  of  this 
jurisdiction ;  one  of  which  is,  that  partitions  are  made  and  accounts 
are  taken  in  chancery  in  a  manner  highly  favorable  to  the  great  pur- 
poses of  justice.  In  this  case,  dower  is  to  be  assigned  in  an  undi- 
vided third  part  of  an  estate,  so  that  it  is  a  case  of  partition  of  the 
original  estate  as  weU  as  of  assignment  of  dower  in  the  part  of  which 

Lewis  Hipkins  died  seized. 
[  *  377  ]  •  An  additional  reason  and  a  conclusive  one  in  favor  of 
the  jurisdiction  of  a  court  of  equity  is  this  :  The  lands  are 
in  possession  of  a  purchaser  who  has  not  yet  paid  the  purchase- 
money.  A  court  of  law  could  adjudge  to  the  plaintiffs  only  a  third 
part  of  the  land  itself.  Now,  if  the  plaintiffs  be  willing  to  leave  the 
purchaser  undisturbed,  to  affirm  the  sales  and  to  receive  a  compen- 
sation for  her  dower  instead  of  the  land  itself,  a  court  of  equity 
ou^t  never,  by  refusing  its  aid,  to  drive  her  into  a  court  of  law,  and 
compel  her  to  receive  her  dower  in  the  lands  themselves.  This  is 
therefore  u  proper  case  for  application  to  a  court  of  chancery. 

2.  It  is  perfectly  clear  that  the  provision  made  by  Lewis  Hipkins 
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in  his  last  will  is  no  bar  to  a  claim  of  dower,  for  several  reasons,  of 
which  it  will  be  necessary  to  mention  only  two. 

1.  It  is  not  expressed  to  be  made  in  lien  of  dower. 

2.  It  is  not  aveired  that  she  has  accepted  the  provision  and  still 
enjoys  it. 

It  remains  to  inquire  what  decree  the  court  ought  to  make  in  the  case. 

The  first  question  to  be  discussed  is  this  :  Is  the  plaintiff  Susanna 
entitled  both  to  dower  and  to  the  provision  made  for  her  in  the  will 
of  her  late  husband  ? 

The  law  of  Virginia  has  been  construed  to  authorize  an  averment 
that  the  provision  in  the  will  is  made  in  lieu  of  dower,  and  to  sup- 
port that  averment  by  matter  dehors  the  will  But,  with  the  excep- 
tion of  this  allowance  to  prove  the  intention  of  the  testator  by  other 
testimony  than  may  be  collected  £rom  the  will  itself,  the  act  of  the 
Virginia  legislature  is  not  understood  in  any  respect  to  vary  the 
previously  existing  common  law. 

In  the  English  books,  there  are  to  be  found  many  decisions  in 
which  the  widow  has  been  put  to  her  election  either  to  take  her 
dower  and  relinquish  the  provision  made  for  her  in  the  will,  or  to 
take  that  provision  and  relinquish  her  dower.  There  are 
other  cases  in  which  *  she  has  been  permitted  to  hold  both.  [  *  378  ] 
The  principle  upon  which  these  cases  go  appears  to  be  this :  — 

It  is  a  maxim  in  a  court  of  equity  not  to  permit  the  same  perdon 
to  hold  under  and  against  a  will.  •  If  therefore  it  be  manifest,  from 
the  face  of  the  will,  that  the  testator  did  not  intend  the  provision  it 
contains  for  his  widow  to  be  in  addition  to  her  dower,  but  to  be  in 
lieu  of  it ;  if  his  intention,  discovered  in  other  parts  of  the  will,  must 
be  defeated  by  the  allotment  of  dower  to  the  widow,  she  must  re- 
nounce either  her  dower  or  the  benefits  she  claims  under  the  will. 
But  if  the  two  provisions  may  stand  well  together,  if  it  may  fairly  be 
presumed  that  the  testator  intended  the  devise  or  bequest  to  his  wife 
as  additional  to  her  dower,  then  she  may  hold  both. 

The  cases  of  Arnold  v,  Kempstead  and  wife,  of  ViUareal  and  Lord 
GJalway,  and  of  Jones  v.  Collier  and  others,  reported  by  Ambler,  are 
all  cases  in  which,  upon  the  principle  that  has  been  stated,  the  widow 
was  put  to  her  election. 

In  the  case  under  consideration  neither  party  derives  any  aid  from 
extrinsic  circumstances,  and  therefore  the  case  must  depend  on  the 
will  itself. 

The  value  of  the  provision  made  for  the  wife,  compared  with  the 
whole  estate,  is  not  in  proof;  but  so  far  as  a  judgment  on  this  point 
can  be  formed  on  the  evidence  furnished  by  the  will  itself,  it  was 
supposed  by  him  to  be  as  ample  as  his  circumstances  would  justifv 
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The  only  fund  provided  for  the  maintenance  and  education  of  hiB 
five  children  is  the  rent  of  140/.  per  annum,  payable  by  P.  R.  Fen- 
dall.  Sini^e  he  has  made  a  distinct  provision  for  his  wife,  the  pre- 
sumption is  much  against  his  intending  that  this  fund  should  be 
diminished  by  being  charged  with  her  dower. 

That  part  of  the  will,  ^oo,  which  authorizes  P.  R.  Fendall,  in  the 
event  of  building  a  mill,  and  not  receiving  from  the  sons  of  the  tes- 
tator their  haK  of  its  value,  to  hold  the  premises  until  the  rent  should 
discharge  that  debt,  indicates  an  intention  that  in   such  case  the 

whole  rent  should  be  retained. 
[  •  379  ]  *  The  clause,  too,  directing  the  residue  of  his  estate  to  be 
sold  for  the  payment  of  debts,  is  indicative  of  an  expectation 
that  the  property  stood  discharged  of  dower,  and  is  a  complete  dis- 
position of  his  whole  estate.  The  testator  appears  to  have  consi- 
dered himself  as  at  liberty  to  arrange  his  property  without  any  regard 
to  the  incumbrance  of  dower. 

Upon  this  view  of  the  will  it  is  the  opinion  of  the  majority  of  the 
court  that  the  testator  did  not  intend  the  provision  made  for  his  wife 
as  additional  to  her  dower,  and  that  she  cannot  be  permitted  to  hold 
both. 

She  has  not,  however,  lost  the  right  of  election.  No  evidence  is  before 
the  court  that  she  has  accepted  the  provision  of  the  will,  nor  that  she 
still  enjoys  it.  Indeed,  there  is  much  reason  to  suppose  the  fact  to  be 
otherwise.  The  decree  of  1803  does  not  except  the  lands  decreed  to 
her  for  life  irom  its  operation,  nor  is  the  court  informed  by  the  evi- 
dence that  those  lands  were  not  sold  under  it. 

But  if  she  had  accepted  that  provision  and  still  enjoyed  it,  there  is 
no  evidence  that  she  considered  herself  as  holding  it  in  lieu  of  dower. 
On  the  contrary,  she  was  in  the  actual  perception  of  one  third  of  the 
rent  accruing  on  the  lease  held  by  P.  R.  Fendall ;  and  in  the  deed 
executed  by  her  in  1797,  before  her  second  marriage,  she  conveys  her 
dower  in  the  lands  leased  to  Fendall,  and  also  her  dower  in  the  lands 
devised  to  her  by  her  deceased  husband.  It  is  therefore  apparent 
that  she  never  intended  to  abandon  her  claim  to  dower. 

The  next  inquiry  to  be  made  by  the  court  is,  to  what  profits  is  the 
plaintiff,  Susanna,  entitled  in  consequence  of  the  detention  of  dower  ? 

It  is  unnecessary  to  decide  whether,  in  general,  a  person  claiming 
dower  firom  a  purchaser  can  recover  profits  which  accrued  previous 
to  the  institution  of  her  suit.  In  this  case  the  plaintiff  was  in  the 
actual  enjoyment  of  dower.  She  received  one  third  of  the  rent 
accruing  firom  the  premises  for  nine  years.  She  was  therefore  in  full 
possession  of  her  dower  estate ;  and  when  afterwards  the 
[  *  380  ]  land  was  sold  under  a  decree  of  a  *  court|  P.  R.  Fendall 
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was  one  of  the  executors  who  made  the  sale,  and  was  himself,  in 
effect,  the  purchaser  of  the  estate.  Upon  no  principle  could  he  jus- 
tify the  refusal  to  pay  that  portion  of  the  rent  which  was  equal 
to  her  dower  in  the  land,  unless  on  the  principle  that  she  was  not 
entitled  to  dower.  In  this  case,  therefore,  the  plaintiff  is  entitled  to 
one  third  of  140/.  per  annum,  for  the  remaining  four  years  of  the 
lease  under  which  P.  R.  Fendall  held  the  land,  and  to  an  account  for 
profits  after  the  expiration  of  the  lease. 

But  the  plaintiff,  Susanna,  cannot  claim  the  profits  on  her  dower 
and  hold  any  portion  of  the  particular  estate  devised  to  her,  or  of  the 
profits  on  that  estate.  An  account  therefore  must  be  taken,  if  re- 
quired by  the  defendants,  showing  what  she  has  received  under  the 
will  of  her  husband.  This  must  be  opposed  to  the  profits  to  which 
she  is  entitled  for  dower,  and  the  balance  placed  to  the  credit  of  the 
party  in  whose  favor  it  may  be. 

It  remains  to  inquire  whether  the  allowance  of  a  sum  in  gross  in 
lieu  of  dower  in  the  land  itself,  or  of  the  interest  on  one  third  of  the 
purchase-money,  might  legally  be  made. 

This  must  be  considered  as  a  compromise  between  the  plaintifb 
and  the  defendant,  Deane.  His  assent  being  averred  in  the  bill,  and 
the  bill  being  taken  pro  confesso  as  to  him,  this  may  be  considered  as 
an  arrangement  to  which  he  has  consented.  This,  however,  cannot 
affect  the  other  defendants.  They  have  a  right  to  insist  that,  instead 
of  a  sum  in  gross,  one  third  of  the  purchase-money  shall  be  set  apart, 
and  the  interest  thereof  paid  annually  to  the  tenant  in  dower  during 
her  life. 

If  the  parties  all  concur  in  preferring  a  sum  in  gross  to  the  decree 
which  the  court  has  a  right  to  make,  still,  it  is  uncertain  on  what 
principle  seven  years  were  taken  as  the  value  of  the  life  of  the  tenant 
in  dower.  It  is  probably  a  reasonable  estimate,  but  this  court  does 
not  perceive  on  what  principles  it  was  made,  nor  does  the  record  fur- 
nish the  means  of  judging  of  its  reasonableness. 

This  court  is  of  opinion  that  there  is  error  in  the  decree  of 
the  circuit  court  in  not  requiring  the  plaintiff,  *  Susanna,  [  *  381  ] 
to  elect  between  dower  and  the  estate  devised  to  her  by 
her  late  husband,  and  in  not  allowing  profits  on  her  dow^r  estate  if 
she  shall  elect  to  take  dower.  The  decree  is  to  be  reversed  and  the 
cause  remanded  for  further  proceedings,  in  conformity  with  the  fol- 
lowing decree :  — 

This  court  is  of  opinion  that  the  plaintiff,  Susanna,  is  not  barred 
of  her  right  of  dower  in  the  lands  of  which  her  late  husband,  Lewis 
Hipkins,  died  seized,  but  that  she  cannot  hold  both  her  dower  and 
the  property  to  which  she  may  be  entitled  under  the  will  of  the  said 

49* 
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Lewis*  She  ought,  therefore,  to  have  made  her  election  either  to  ad- 
here to  her  legal  rights  and  renounce  those  under  the  will,  or  to  adhere 
to  the  will  and  renounce  her  legal  rights,  before  a  decree  could  be 
made  in  her  favor. 

This  court  is  farther  of  opinion  that  the  plaintiff,  Susanna,  having 
been  in  possession  of  her  dower  by  the  receipt  of  rent  for  several 
years  after  the  death  of  her  late  husband,  is,  in  the  event  of  he^ 
electing  to  adhere  to  her  claim  of  dower,  entitled  to  receive  from  the 
estate  of  P.  R.  Fendall  the  profits  which  have  accrued  on  her  dower 
estate  in  his  possession,  from  the  time  when  he  ceased  to  pay  the 
same,  until  the  sale  was  made  to  the  defendant,  Joseph  Deane,  and  is 
entitled  to  receive  from  the  said  Joseph  Deane  the  profits  which  have 
accrued  thereon  since  the  same  was  sold  and  conveyed  to  him,  to 
ascertain  which  an  account  ought  to  be  directed.  And  the  court  is 
further  of  opinion  that  an  account  ought  also  to  be  directed  to  ascer- 
tain how  much  the  said  Susanna  has  received  firom  the  estate  of  her 
late  husband,  and  what  profits  she  has  received  firom  the  estate 
devised  to  her  in  his  will;  all  which  must  be  deducted  firom  her 
claim  for  dower. 

The  court  is  further  of  opinion  that  if  the  parties,  or  either  of  them, 
shall  be  dissatisfied  with  the  allotment  of  a  sum  in  gross,  and  shall 
prefer  to  have  one  third  part  of  the  purchase-money,  given  by  the 
said  Joseph  Deane  for  the  lands  in  which  the  plaintiff,  Susanna, 
claims  dower,  set  apart  and  secured  to  her  for  her  life,  so  that 
she  may  receive  during  life  the  interest  accruing  thereon, 
[  •  382  ]  *  and  shall  apply  to  the  circuit  court  to  reform  its  decree  in 
this  respect,  the  same  ought  to  be  done. 

It  is  the  opinion  of  this  court,  that  there  is  no  error  in  the  decree 
of  the  circuit  court  for  the  county  of  Alexandria  in  determining  that 
the  plaintiff,  Susanna,  was  entitled  to  dower  in  the  estate  of  her 
late  husband,  Lewis  Hipkins,  deceased,  but  that  there  is  error  in  not 
requiring  her  to  elect  between  her  dower  and  the  provision  made  for 
her  in  the  will  of  her  late  husband,  and  in  not  decreeing  profits  on 
the  same.  This  court  doth,  therefore,  reverse  and  annul  the  said 
decree ;  and  doth  remand  the  cause  to  the  said  circuit  court  with  in- 
structions to  reform  the  said  decree  according  to  the  directions  herein 
contained. 

Johnson,  J.,  dissented  firom  the  opinion  of  the  court,  but  did  not 
state  his  reasons. 


FEBRUARY  TERM,   1813.  588 


Cargo  of  the  brig  Aniora  v.  The  United  Statef .    7  C. 
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« 

Oongress  may  make  the  reyiyal  of  a  law  conditional  npon  a  fact  then  contingent,  and  em- 
power the  President  to  declare,  bj  his  proclamation,  that  sach  hct  has  occurred,  and  the 
law  is  reviyed. 

If  one  act  inflict  a  forfeiture,  and  a  snbseqnent  act  provides  that  it  shall  not  be  inflicted  if 
the  property  belonged  to  a  citizen,  it  is  not  necessary  to  aver  in  the  libel  that  the  owner- 
ship was  not  in  a  citizen;  it  is  matter  of  defence. 

Appeal  from  a  sentence  of  the  district  court  for  the  territory  of 
Orleans,  condemning  the  cargo  of  the  brig  Aurora,  for  violating  the 
Non-intercourse  Act  of  March  1, 1809,  (2  Stats,  at  Large,  628,)  revived 
by  the  act  of  May  1, 1810,  (2  Stats,  at  Large,  605,)  and  the  President's 
proclamation  of  November  2, 1810.  The  brig  sailed  from  Liverpool 
December  16, 1810,  and  arrived  at  New  Orleans  before  February  20, 
1811.     The  other  material  facts  appear  in  the  opinion  of  the  court 

X  IL  IngersoUj  for  the  appellant. 

John  LaWy  for  the  United  States. 

•Johnson,  J.,  delivered  the  opinion  of  the  court,  as  fol-  [  •SS?  ] 
lows: — 

This  is  an  appeal  from  a  decision  of  the  district  court  of  Orleans, 
on  a  libel  preferred  against  the  goods  in  question,  under  the  Non- 
intercourse  Acts  of  March  1st,  1809,  and  May  Ist,  1810. 

These  goods  were  claimed  by  Robert  Bumside,  a  citizen  of 
Orleans,  as  his  property,  and  the  material  questions  in  the  cause  are, 

1st.  Is  the  property  American,  in  which  case  it  is  exempted  from 
forfeiture,  by  a  subsequent  law,  namely,  of  March  2, 1811.^ 

•  2d.  Was  the  act  of  1st  March,  1809,  revived  by  the  [  •  388  ] 
President's  proclamation  at  all,  and  if  revived,"  did  it  com- 
mence its  operation  on  the  2d  February,  or  on  the  20th  May  follow- 
ing, the  time  of  issuing  that  proclamation. 

On  the  question  of  fact,  the  court  are  of  opinion  that  the  evidence 
is  not  sufficient  to  prove  the  property  American.     The  national 
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character  of  the  property  the  claimant  might  easily  have  established 
by  his  correspondence,  and  the  examination  of  witnesses  in  Europe. 
No  such  eyidence  is  resorted  to.  The  bill  of  lading  alone  is  resorted 
to,  on  which  it  is  said  to  be  shipped  on  account  of  a  citizen  of  the 
United  States,  and  consigned  to  Burnside,  but  the  name  of  the 
owner  is  not  inserted.  Here  again  the  defect  of  evidence  may  have 
been  supplied  by  evidence  who  this  citizen  was,  but  no  such  evidence 
is  adduced. 

In  the  examination  of  the  two  clerks  of  John  Rason  &  Ck).,  of 
Liverpool,  it  is  simply  stated,  that  these  goods  were  shipped  by  John 
Richardson,  of  Liverpool,  but  on  whose  account  they  do  not  state, 
nor  does  it  appear  that  they  were  examined  to  that  point. 

Upon  the  whole,  we  are  of  opinion  that  the  absence  of  proof 
which  might  so  easily  have  been  supplied,  wiU  authorize  a  conclusion 
that  the  property  was  not  American. 

On  the  second  point,  we  can  see  no  su£Eicient  reason,  why  the 
legislature  should  not  exercise  its  discretion  in  reviving  the  act  of 
March  1st,  1809,  either  expressly  or  conditionally,  as  their  judgment 
should  direct  The  19th  section  of  that  act  declaring  that  it  should 
continue  in  force  to  a  certain  time,  and  no  longer,  could  not  restrict 
their  power  of  extending  its  operation,  without  limitation  upon  the 
occurrence  of  any  subsequent  combination  of  events. 

On  the  question  when  the  operation  of  the  4th  section  of  the  act 
should  commence,  we  are  of  opinion  that  by  reviving  an  act,  the 
legislature  must  be  understood  to  give  it,  from  the  time  of  its  revival, 
precisely  that  force  and  effect  which  it  had  at  the  moment 
[  *  389  ]  when  it  expired.  *  And  that  a  suspended  operation  to  the 
20th  May,  would  be  wholly  inconsistent  with  the  words 
made  use  of  in  the  4th  section  of  the  act  of  May,  1810,  namely, 
^  shall  be  revived  and  have  full  force  and  operation,"  and  therefore, 
that  its  operation  commenced  on  the  2d  February,  1811. 

Some  objections  have  been  made  to  the  sufficiency  of  the  libel, 
because  it  does  not  negative  the  fact  of  American  property.  But  on 
that  subject,  we  are  of  opinion,  that  in  no  case  can  it  bcnecessary  to 
state  in  a  libel,  any  fact  which  constitutes  the  defence  of  the  claim- 
ant, or  a  ground  of  exception  of  the  operation  of  the  law  on  which 
the  libel  is  founded. 

7  C.  570. 
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If  an  act  inflict  a  forfeiture  of  a  vessel  for  importation  therein  of  certain  articles,  laden  on 
board  with  intent  to  be  imported  into  the  United  States,  and  with  the  knowledge  of  the 
master  or  owner  of  the  vessel,  this  intent  and  knowledge  are  substantive  parts  of  the 
offence,  and  must  be  averred  in  a  libel  of  information  in  the  admiralty. 

A  statement  of  the  offence,  with  that  substantial  certainty  demanded  by  our  free  institutions, 
must  be  required  in  every  court  where  justice  is  the  object,  and  is  not  rendered  unnecea- 
sary  by  a  reference  to  the  penal  statute  and  a  general  allegation  that  it  was  violated. 

Produce  of  a  foreign  country  once  imported  into  the  United  States,  and  exported  thenoe  to 
a  foreign  port,  can  not  be  agaia  brought  hither  under  the  Non-intercourse  Act  of  March 
1,  1809,  (2  Stats,  at  Large,  528.) 

The  case  is  stated  in  the  opinion  of  the  court. 
Harper  J  for  the  appellants. 

Pifikney^  attorney-^eneral,  and  Law^  for  the  United  States. 

^FebruoA'y^  27th.  Marshall,  C.  J.,  delivered  the  opinion  [  •  391  ] 
of  the  court,  as  follows :  — 

This  is  an  appeal  from  a  sentence  of  the  court  for  the  district'  of 
Orleans,  condemning  the  schooner  Hoppet  and  her  cargo,  as  forfeited 
to  the  United  States  for  violating  the  non-intercourse  law.  • 

In  the  district  court,  two  informations  were  filed  by  the  attorney 
for  the  United  States,  one  claiming  the  ship  as  being  forfeited,  and 
the  other  claiming  the  cargo.  Objections  have  been  made  to  each 
of  these  informations,  which  will  be  separately  considered. 

The  information  against  the  vessel  charges,  in  substance,  that  while 
the  act,  entitled  ''An  act  to  interdict  commercial  intercourse,"  &c., 
was  in  force,  certain  goods  of  the  growth,  produce,  or  manufacture 
of  France,  were  imported  into  the  United  States,  to  wit :  into  the 
port  of  New  Orleans,  in  the  said  vessel  from  some  foreign  port  or 
place,  to  wit :  from  St.  Bartholomews,  contrary  to,  and  in  violation 
of  the  4th,  5th,  and  6th  sections  of  the  act  By  reason  of  which, 
and  by  virtue  of  the  act  of  congress,  entitled  ''An  act,"  &c.,  the  said 
vessel,  her  tackle,  apparel  and  furniture  have  become  forfeited  to  the 
United  States. 

*The  charge  contained  in  this  information,  and  the  only  [**  392  ] 
charge  it  contains  is,  an  importation  into  the  United  States 
of  certain  prohibited,  articles  while  the  Prohibitory  Act  was  in  force 
How  far  does  this  crime  a£fect  the  vessel  ? 
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This  question  must  be  answered  by  the  law.  The  6th  section  of 
the  act  enacts  in  substance,  that  if  any  article,  the  importation  of 
which  is  prohibited,  shall  be  put  on  board  of  any  ship,  &c.,  with  in- 
tention to  import  the  same  into  the  United  States  or  the  territories 
thereof,  contrary  to  the  true  intent  and  meaning  of  this  act,  and  with 
the  knowledge  of  the  owner  or  master  of  such  ship,  &c.,  such  ship, 
&C.,  shall  be  forfeited. 

This  is  the  only  section  of  the  act  which  imposes  a  forfeiture  on 
the  vessel.  It  will  be  perceived  that  the  crime  consists  in  the  pro- 
hibited articles  being  laden  on  board  a  ship  with  intent  to  be  import- 
ed into  the  United  States,  and  with  the  knowledge  of  the  owner  or 
master  of  the  vessel.  A  union  of  a  lading  with  the  intention  to  im- 
port, and  with  the  knowledge  of  the  owner  or  master,  is  necessary  to 
constitute  the  crime.  Without  these  essential  ingredients,  the  par- 
ticular offence,  which  alone  incurs  a  forfeiture,  cannot  be  committed. 

In  the  information  under  consideration  neither  of  these  offences  is 
charged.  It  is  neither  alleged  that  the  prohibited  goods  were  put  on 
board  the  ship  with  intention  to  be  imported  into  the  United  States, 
nor  with  the  knowledge  of  the  owner  or  master. 

The  information  against  the  cargo,  charges  in  substance,  that  cer- 
tain prohibited  articles,  and  certain  other  articles  not  stated  to  be  pro- 
hibited, were  brought  into  the  United  States,  to  wit :  into  the  port 
of  New  Orleans,  while  the  act,  entitled  "An  act  to  interdict  commer- 
cial intercourse,"  &c.,  was  in  force,  from  some  foreign  port  or  place, 
by  reason  of  which,  and  by  virtue  of  the  act,  the  whole  cargo  of  The 
Hoppet  has  become  forfeited. 

The  5th  section  of  the  act,  under  which  this  prosecution  was  sus- 
tained, infUcts  forfeiture  on  the  prohibited  articles  imported  contrary 
to  law,  and  also  on  "  all  other  articles  on  board  the  same 
[  *  393  ]  ship  or  vessel,  boat,  ^raffc,  or  carriage,  belonging  to  the  owner 
of  such  prohibited  articles. 

The  innocent  articles  are  liable  to  forfeiture  only  where  they  be- 
long to  the  owner  of  the  prohibited  articles.  It  is  this  association, 
and  this  alone,  which  constitutes  their  crime.  Their  being  in  the 
same  vessel  exposes  them  to  no  forfeiture  unless  they  belong  to  the 
same  person. 

In  the  case  under  consideration,  the  information  does  not  lEillege 
that  the  innocent  and  the  prohibited  articles  did  belong  to  the  same 
person. 

The>  first  question  made  for  the  consideration  of  the  court  is  this  • 
Win  this  information  support  a  sentence  of  condemnation  pronounced 
against  the  vessel  and  the  innocent  part  of  the  cargo  ? 

That  the  information  states  a  case  by  which  no  foif eiture  of  the 
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ship  or  the  innocent  part  of  the  cargo  has  been  incurred,  unless  its 
defectiveness  be  cured  by  the  allegation  that  the  act  was  done  con- 
trary to,  and  in  violation  of  the  provisions  of  the  statute,  has  been 
already  fully  shown. 

It  is  not  controverted  that  in  all  proceedings  in  courts  of  common 
law,  either  against  the  person  or  the  thing  for  penalties  or  forfeitures, 
the  allegation  that  the  act  charged  was  committed  in  violation  of 
law,  or  of  the  provisions  of  a  particular  statute,  wiU  not  justify  con- 
demnation, unless,  independent  of  this  allegation,  a  case  be  stated 
which  shows  that  the  law  has  been  violated.  The  reference  to  the 
statute  may  direct  the  attention  of  the  court,  and  of  the  accused,  to 
the  particular  statute  by  which  the  prosecution  is  to  be  sustained, 
but  forms  no  part  of  the  description  of  the  offence.  The  importance 
of  this  principle  to  a  fair  administration  of  justice,  to  that  certainty 
introduced  and  demanded  by  the  free  genius  of  our  institutions  in 
all  prosecutions  for  offences  against  the  laws,  is  too  apparent  to 
require  elucidation,  and  the  principle  itself  is  too  familiar  not  to  sug- 
gest itself  to  every  gentleman  of  the  profession. 

Does  this  rule  apply  to  informations  in  a  court  of  admiralty? 

It  is  not  contended  that  all  those  technical  niceties  which 
•are  unimportant  in  themselves,  and  standing  only  on  pre-  [  •  394  ] 
cedents  of  which  the  reason  cannot  be  discerned,  should  be 
transplanted  from  the  courts  of  common  law  into  the  courts  of  ad- 
miralty. But  a  rule  so  essential  to  justice  and  fair  proceeding  as 
that  which  requires  a  substantial  statement  of  the  offence  upon 
which  the  prosecution  is  founded,  must  be  the  rule  of  every  court 
where  justice  is  the  object,  and  cannot  be  satisfied  by  a  general  re- 
ference to  the  provisions  of  a  statute.  It  would  require  a  series  of 
clear  and  unequivocal  precedents  to  show  that  this  rule  is  dispensed 
with  in  courts  of  admiralty,  sitting  for  the  trial  of  offences  against 
municipal  law. 

It  is,  upon  these  and  other  reasons,  the  opinion  of  the  court,  that 
the  information  is  not  made  good  by  the  allegation  that  the  offence 
was  committed  against  the  provisions  of  certain  sections  of  the  act 
of  congress. 

Is  it  cured  by  any  evidence  showing  that  in  point  of  fact  the  ves- 
sel and  cargo  are  liable  to  forfeiture  ? 

The  rule  that  a  man  shall  not  be  charged  with  one  crime  and  con- 
victed of  another,  may  sometimes  cover  real  guilt,  but  its  observance 
is  essential  to  the  preservation  of  innocence.  It  is  only  a  modifica- 
tion of  this  rule,  that  the  accusation  on  which  the  prosecution  is 
founded,  should  state  the  crime  which  is  to  be  proved,  and  state  such 
a  crmie  as  will  justify  the  judgment  to  be  pronounced- 
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The  reasons  for  this  rnle  are, 

1st.  That  the  party  accused  may  know  against  what  charge  to 
direct  his  defence. 

2d.  That  the  court  may  see,  with  judicial  eyes,  that  the  fact  alleged 
to  have  been  committed  is  an  offence  against  the  laws,  and  may  also 
discern  the  punishment  annexed  by  law  to  the  specific  offence.  These 
reasons  apply  to  prosecutions  in  courts  of  admiralty  with  as  much 
force  as  to  prosecutions  in  other  courts.  It  is,  therefore,  a  maxim  of 
the  civil  law  that  a  decree  must  be  secundum  alegata  as  well 
[  *  395  ]  as  secundum  probata.  It  would  *seem  to  be  a  maxim  essen- 
tial to  the  due  administration  of  justice  in  aU  courts. 

It  is  the  opinion  of  the  court  that  this  information  will  not  justify 
a  sentence  condemning  the  schooner  Hoppet,  and  that  part  of  her 
cai^o  which  is  not  alleged  to  be  of  the  growth,  produce,  or  manufac- 
ture of  either  France  or  Great  Britain,  or  the  dependencies  of  either 
of  those  powers,  whatever  the  fact  may  be. 

There  are  certain  wines  imported  in  this  vessel  alleged  to  be  of 
the  growth,  produce,  or  manufacture  of  France.  These  wines  were 
exported  from  the  United  States  to  St.  Bartholomew's,  where  they 
were  purchased  by  the  consignee  and  shipped  to  New  Orleans.  It 
is  contended  that,  having  been  imported  into  the  United  States  pre- 
vious to  the  passage  of  the  non-intercourse  law,  their  exportation 
and  reimportation  does  not  subject  them  to  the  penalties  of  that  law. 
But  the  court  is  unanimously  of  opinion  that  they  come  completely 
within  the  provisions  of  the  act  of  congress. 

It  is  the  opinion  of  the  court,  that  there  is  no  error  in  that  part  of 
the  sentence  in  the  district  court  of  Orleans,  which  condemns  the 
wines  in  the  information  mentioned  as  forfeited  to  the  United  States, 
but  that  there  is  error  in  that  part  of  the  sentence  which  condemns 
the  schooner  Hoppet  and  the  residue  of  her  cargo. 

This  court  doth  therefore  adjudge  and  order  that  so  much  of  the 
sentence  of  the  district  court  as  condemns  the  schooner  Hoppet  and 
the  thirty-five  hogsheads  of  molasses,  five  barrels  of  molasses,  twelve 
dozen  of  cocoa-nuts,  and  twelve  pounds  of  starch,  part  of  the  cargo 
of  the  said  schooner,  be  and  the  same  is  hereby  reversed  and  annulled ; 
and  the  said  sentence,  as  to  the  residue  of  the  cargo,  is  in  ail  things 
affirmed. 

7  C.  4m,  670;  0  W.  801;  6  Wol.  62. 
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The  Mutual  Assurance  Society  v.  Korn  and  Wisemiller.^ 

7  C.  396. 

An  amendment  of  the  charter  of  a  Matnal  Insurance  Company,  made  by  the  legislatare  at 
the  request  of  the  company,  empowering  them  to  divide  their  risks  into  two  classes,  and 
to  value  each  risk  anew,  is  valid,  and  a  by-law  to  carry  this  into  effect  is  in  conformity 
with  the  nature  of  the  institution,  and  binding  on  members,  who  subsequent  to  the  Amend- 
story  Act  assented  generally  to  tiie  oonstitation  and  laws  of  the  compmy. 

Error  to  the  circuit  conrt  for  the  Distiict  of  Colrnnbisu 

The  mntual  assurance  society  against  fire,  &c.,  was  incorporated 
by  an  act  of  the  iegislatnre  of  Virginia,  in  1795. 

According  to  the  original  plan  of  the  institution,  the  houses  in  the 
towns  and  country  were  blended  together  in  one  general  mass,  and 
were  mutually  pledged  to  each  other,  to  make  good  the  losses  which 
might  be  respectively  sustained  by  fire. 

In  January,  1805,  the  legislature  of  Virginia,  at  the  request  of  the 
society,  passed  a  law  changing  the  original  plan  of  the  institution, 
by  separating  the  town  buildings  from  those  in  the  country,  and  mak* 
ing  the  town  buildings  liable  only  for  town  losses,  and  the  country 
buildings  for  country  losses.  This  law  directed  that  there  should  be 
a  revaluation  of  the  buildings  which  had  been  previously  insured ; 
and  authorized  the  society,  as  in  the  first  instance,  to  fix  the  rates  of 
hazard,  and  make  such  by-laws,  roles,  and  regulations  as  they  might 
think  proper. 

The  society  was  authorized  to  recover  its  debts  by  motion,  in  a 
summary  manner. 

Under  the  act  of  1805,  the  society  made  a  new  tariff  of  rates  of 
hazard. 

The  houses  of  the  defendants  were  revalued  under  the  act  The 
revaluation  was  less  than  the  original  valuation ;  but  the  rate  of 
hazard,  or  in  other  words,  the  premium  for  the  insurance,  was  in- 
creased under  the  new  regulation. 

•  By  the  third  section  of  a  by-law  of  the  society  made  in  [  *  397  ] 
January,  1805,  under  the  authority  of  their  original  act  of 
incorporation  and  of  the  act  of  1805,  it  is  enacted, ''  that  if  the  reva- 
luation of  any  building  shall  prove  it  to  be  of  less  value  than  that  at 
>^hich  it  was  insured,  there  shall  be  no  demand  against  the  society 
of  restitution  of  any  part  of  the  premium  which  may  have  been  paid, 
and  the  proprietor  of  such  building  shall  pay  the  additional  premium 


'  6  C.  192. 
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(if  the  materials  of  which  his  building  be  erected,  or  its  contiguity 
require  it)  which  according  to  the  new  rates  of  hazard  ought  to  be 
paid." 

In  July,  1805,  the  defendants,  Kom  and  Wisemiller,  agreeably  to 
a  form  prescribed  by  the  society,  made  a  declaration,  under  their  hands 
and  seals,  as  follows :  <'  We  do  hereby  declare  and  affirm,  that  we 
hold  the  above-mentioned  buildings,  with  the  land  on  which  they 
stand,  in  fee  simple ;  and  that  they  are  not,  nor  shall  be  insured  else- 
where ;  and  that  we  will  abide,  observe,  and  adhere  to  the  constitution, 
rules,  and  regulations  which  are  already  established,  or  may  hereafter 
be  established  by  a  majority  of  the  insured,  present  in  person,  or  by 
representatives,  or  by  the  majority  of  the  property  insured,  represented 
either  by  the  persons  themselves,  or  their  proxy  duly  authorized,  or 
their  deputy,  as  established  by  law,  at  any  general  meeting  to  be  held 
by  the  said  assurance  society;  or  which  are  or  hereafter  may  be 
established  by  the  president  and  directors  of  the  society." 

To  this  declaration  were  annexed  a  plat,  description,  and  new 
valuation  of  the  buildings  insured. 

The  buildings  had  been  originally  insured  by  the  defendants  in  the 
year  1796. 

The  sum  now  claimed  of  the  defendants  was  for  the  additional 
premium  arising  out  of  the  increased  rates  of  hazard  according  to  the 
new  regulations,  made  in  January,  1805. 

Swamtj  for  the  plaintif&  in  error. 

C.  Lecj  for  the  defendants. 

[  *  398  ]  *  Johnson,  J.,  delivered  the  opinion  of  the  court,  as  fol- 
lows:— 
In  the  case  decided  between  Atkinson  and  these  plaintiffs,  Fe- 
bruary term,  1810,  the  question  arose  on  the  construction  of  the  7th 
section  of  the  act  of  1805,  and  the  additional  premium  in  that  case 
was  imposed  upon  a  revaluation  without  relation  to  a  change  in  the 
rates  of  premium,  but  resulting  from  the  increased  valuation. 

In  this  case,  the  sum  demanded  arises  from  the  changes 
f  *  399  ]  made  in  the  rates  of  premium,  arising  from  a  •  variation  of 
risk ;  to  equalize  which  the  8th  article  of  the  present  rules 
of  the  society  requires  an  additional  percentage  to  be  paid  by  the 
present  members  of  the  company,  in  conformity  to  what  is  to  be  im- 
posed upon  subsequent  applicants  for  insurance.  And  it  is  contend- 
ed  that  the  contract  being  complete  between  the  parties,  the  insurers 
cannot  add  to  the  consideration  to  be  paid  for  insurance.     In  general 
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this  doctrine  is  unquestionably  correct,  but  peculiar  circumstances 
except  this  from  ordinary  cases.  This  subject  was  considered  in  the 
quoted  case  decided  between  these  same  parties  in  February,  1810. 
It  is  there  laid  down,  and  on  reflection  we  are  confirmed  in  the  opi- 
nion, that  in  the  capacity  of  an  individual  of  the  body  corporate  the 
defendants  are  bound  by  the  by-laws  of  the  society,  as  far  as  is  con- 
sistent with  the  nature  of  its  institution. 

This  case  is  within  the  4th  section  of  the  8th  article  of  those  by- 
laws, and  therefore  the  judgment  below  ought  to  have  been  for  the 
p}aintifi&* 

Jtidgment  reversed. 


Webster  and  Fobd  v.  Hoban. 

7  C.  899. 

A  Btipiilation  in  a  contract  of  sale  of  land,  tbat  if  the  porchaser  fail  to  comply  with  the  terms 
of  sale  within  thirty  days,  the  land  shall  then  be  sold  for  account  of  the  parchaser,  giyes 
him  a  right  to  snch  resale,  and  if  not  made  no  action  for  damages  lies  against  him. 

Error  to  the  circuit  court  for  the  District  of  Columbia,  in  a  special 
action  on  the  case,  by  the  plaintifis  in  error,  against  the  defendant  in 
error,  for  not  paying  the  purchase-money  for  a  house  sold  by  the 
plaintiffs  to  the  defendant,  at  public  auction.  The  case  is  stated  in 
the  opinion  of  the  court 

JoneSj  for  the  plaintifis  in  error. 

•  Livingston,  J.,  delivered  the  opinion  of  the  court,  as  fol-  [  •401  ] 
lows :  — 

If  there  ever  existed  a  valid  agreement  between  these  parties  in 
relation  to  the  house  in  question,  on  which  the  court  gives  no  opinion, 
the  tenns  of  it  must  be  sought  for  in  the  articles  exhibited  by  the 
auctioneer,  at  the  time  of  sale.  Of  these,  two  only  bear  on  this 
case.  These  were,  <^  that  the  purchaser  should  secure  the  purchase- 
money,  with  interest,  by  his  promissory  notes,  with  two  approved 
indorsers,  payable  in  six  and  twelve  months" — and  "that  the  pur- 
chaser should  be  allowed  thirty  days  to  comply  with  these  terms,  at 
which  time,  in  case  of  compliance,  he  was  to  receive  a  good  and 
complete  title  to  the  property,  and  on  failing  to  comply  within  the 
thirty  days,  the  properly  was  then  to  be  resold  on  account  of  the  first 
purchaser.'^ 
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The  plaintiffs  offered  no  evidence  of  any  resale,  or  of  any  deficieni^ 
arising  thereon,  but  contended  that  the  remedy  by  a  resale  was  merely 
cumulative,  and  did  not  take  away  the  right  of  action  against  the 
defendant,  for  his  violation  of  the  contract.  Such  is  not  the  opinion 
of  this  court     The  vendee,  by  the  terms  of  sale,  had  an  option  of 

taking  the  estate  after  it  was  bid  off  to  him,  and  in  case  of 
[  *402  ]  refusal,  of  having  it  sold  again  *on  his  account.     It  might 

have  produced  more  than  on  the  first  sale,  in  which  case  the 
surplus  would  have  belonged  to  him ;  or  the  same  price  might  have 
been  obtained,  and  then  he  would  have  lost  nothing;  or  it  might 
have  sold  for  less,  and  then,  by  paying  the  difference  which  would 
have  formed  his  whole  loss,  he  would  not  have  been  exposed,  as  he 
must  be,  if  this  action  proceeds  to  have  damages  assessed  against 
him,  by  some  uncertain  and  arbitrary  or  unsatisfactory  rule,  which 
might  be  adopted  by  a  jury.  Of  these  advantages  which  were 
reserved  to  him  by  the  terms  of  the  auction,  the  plaintiff  had  no  right 
to  deprive  him.  The  court  is  further  of  opinion,  that  nothing,  which 
was  done  after  the  sale  at  all  varied  the  right  of  the  parties.  The 
judgment  below  is  affirmed,  with  costs. 


The  Maryland  Ini^vrance  CoBiPANY  v.  Wood.^ 

7  C.409. 

Ifotioe  from  the  British  government,  that  a  blockade  will  not  be  considered  as  existing  with- 
out  an  actual  investment,  and  that  vessels  bound  to  an  invested  port  will  not  be  captured, 
anless  previously  warned  off,  justifies  the  master  of  an  American  vessel  who  has  been 
warned  off,  but  has,^  subsequently,  reasonable  ground  to  believe  the  blockade  has  ceased, 
in  returning  to  make  inquiry  off  the  port,  intending  to  proceed  elsewhere  if  the  blockade 
still  continues.  ^ 

Error  to  the  circuit  court  for  the  district  of  Maryland,  in  an  action 
of  covenant  on  a  policy  upon  the  schooner  William  and  Mary,  ^  at 
and 'from  Baltimore  to  Laguira,  with  liberty  of  one  other  neighboring 
port,  and  at  and  from  them  or  either  of  them  back  to  Baltimore." 
"  Warranted  by  the  assured  to  be  an  American  bottom,  proof  of 
which  to  be  required  in  the  United  States  only." 

The  former  judgment  of  the  circuit  court,  in  this  case,  having  been 
reversed,  and  the  cause  remanded  for  a  new  trial,  the  verdict  and  judg- 
ment were  again  in  favor  of  the  original  plaintifil     The  defendants 

1  6  C.  29. 
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took  only  one  bill  of  exceptions,  which  stated  the  execution  of  the 
policy,  the  sailing  of  the  vessel,  with  proper  documents,  as  an  Ameri- 
can bottom,  from  Baltimore  on  the  8th  of  March,  1805,  upon  the 
voyage  insured ;  her  arrival  off  Laguira  on  the  24th  of  the  same 
montii,  where  she  remained  three  days  laying  off  and  on,  vainly  en- 
deavoring to  obtain  permission  to  enter  the  port,  and  on  the 
Slst  sailed  towards  the  port  of  *  Amsterdam,  in  the  Island  [  •403  ] 
of  Curraqoa,  by  the  direct  and  accustomed  route,  with  a 
view  and  intention  of  ascertaining,  by  inquiry  of  British  ships  of 
war,  or  other  vessels,  whether  the  port  of  Amsterdam  was  then  in  a 
state  of  blockade,  and  to  enter  it  if  it  should  not  be  blockaded,  but 
if  it  should  be  blockaded,  not  to  attempt  to  enter  it,  but  to  proceed 
to  St  Thomas  or  Porto  Rico.  That  Amsterdam  was  a  neighboring 
port  to  Laguira,  being  distant  about  147  miles.  That  when  she 
approached  Amsterdam,  being  distant  about  30  miles,  the  master 
discovered  a  British  vessel  a1  the  distance  of  21  miles,  whereupon 
he  altered  the  course  of  the  schooner,  and  stood  directly  towards  the 
British  vessel  for  the  purpose  of  inquiring  whether  Amsterdam  was 
still  in  a  state  of  blockade ;  that  while  so  standing  for  the .  British 
vessel,  which  was  a  frigate  then  actually  supporting  the  blockade  of 
the  port  of  Amsterdam,  the  schooner  was  captured  by  the  frigate  and 
sent  into  Jamaica,  and  there  condemned  for  breach  of  the  blockade 
of  the  port  of  Amsterdam,  whereby  she  was  wholly  lost  to  the  plain- 
tiff. That  on  the  16th  of  May,  1806,  the  plaintiff  having  received 
intelligence  of  the  capture,  abandoned  the  vessel  in  due  time  to  the 
underwriters,  who  refused  to  accept  the  abandonment. 

That  on  the  27th  of  October,  1803,  the  government  of  the  United 
States  made  to  the  British  government,  through  its  chargS  d'affaires 
in  the  United  States,  a  representation  on  the  subject  of  a  blockade, 
then  recently  notified,  of  the  Islands  of  Martinique  and  Guadaloupe ; 
which  representation  is  set  forth  at  large  in  the  bill  of  exceptions, 
being  a  letter  from  Mr.  Madison,  then  secretary  of  state,  to  Mr.  Thorn- 
ton, the  British  chargS  dPaffaires^  dated  the  27th  of  October,  1803. 

That  on  the  5th  of  January,  1804,  the  British  government,  in  con- 
sequence of  that  representation,  issued  an  order  to  its  commanding 
naval  officer  in  the  West  Indies,  and  to  its  courts  of  vice-admiralty 
there,  relative  to  the  blockade  of  Martinique  and  Guadaloupe ;  which 
order  is  as  follows :  — 

"Admiraltt  Offio>,  5th  January,  1804. 

**  Sir  :    Having  communicated  to   the  lords    of  the    admiralty. 
Lord  Hawkesbury's  letter  of  the  23d  ult,  inclosing  the 
•  copy  of  a  despatch,  which  his  lordship  had  received  from   (  *  404  J 
Mr.  Thornton,  his  majesty's  cha/rg4  d'affaires  in  America,  on 

60^ 
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tile  subject  of  the  blockade  of  the  Islands  of  Martinique  and  Ghiada* 
loupe,  together  with  the  report  of  the  advocate-general  thereupon,  I 
have  their  lordships'  commands  to  acquaint  you  for  his  lordship's 
information,  that  they  have  sent  orders  to  CJommodore  Hood  not  to 
consider  any  blockade  of  those  islands  as  existing,  unless  in  respect 
of  particular  ports  which  may  be  actually  invested,  and  then  not  to 
capture  vessels  bound  to  such  ports  unless  they  shall  have  been  pre- 
viously warned  not  to  enter  them ;  and  that  they  have  also  sent  the 
necessary  directions  on  the  subject  to  the  judges  of  the  vice-admiralty 
courts  in  the  West  Indies  and  America. 

^  I  am,  &c., 

"Evan  Nepban. 
"George  Hammond,  Esq." 

That  on  the  12th  of  April,  1804,  the  British  government,  by  its 
minister  plenipotentiary  in  the  United  States,  communicated  the 
aforesaid  order  to  the  government  of  the  United  States,  who  caused 
it  to  be  immediately  published  in  the  public  newspapers. 

That  on  the  same  12th  of  April,  1804,  the  said  British  minister 
plenipotentiary  officially  made  known  to  the  government  of  the  United 
States,  that  the  siege  of  the  island  of  Curra^oa  had  been  converted 
into  a  blockade,  which  communication  was  as  follows :  — 


(C 


MR.   MERRY    TO   MR.    MADISON. 


"  Washinotok,  April  12th,  1804. 

"  Sir  :  I  have  the  honor  to  acquaint  you  that  I  have  just  received 
a  letter  from  rear  admiral  Sir  John  Duckworth,  commander-in-chief 
of  his  Majesty's  squadron  at  Jamaica,  dated  the  2d  of  last  month, 
in  which  he  desires  me  to  communicate  to  the  government  of  the 
United  States,  that  he  has  found  it  expedient  for  his  Majesty's  ser- 
vice to  convert  the  siege,  which  he  lately  attempted,  of  Curragoa« 

into  a  blockade  of  that  island. 
[  •  405  ]  •  "  I  cannot  doubt,  sir,  that  this  blockade  will  be  conducted 
conformably  to  the  instructions  which  (as  I  have  the  honor 
to  acquaint  you  in  another  letter  of  this  date)  have  been  recently 
sent  on  this  subject,  to  the  commander-in-chief  of  his  Majesty's  forces^ 
and  to  the  judges  of  the  vice-admiralty  courts  in  the  West  Indies, 
shaxdd  the  smallness  of  the  Island  of  Curra^oa  still  render  necessary 
any  distinction  of  the  investment  being  confined  to  particular  ports. 

"  I  have  the  honor  to  be,  &c,, 

"  Ant.  Merry." 

That  Travers,  master  of  the  schooner  WiUiam  and  Mary,  heard  a 
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report  at  Baltimore,  before  he  sailed,  that  Amsterdam  was  in  a  state 
of  blockade ;  and  that  he  was  informed,  before  he  sailed  from  Balti- 
more, by  the  master  of  an  American  vessel,  that  about  four  months 
before  the  time  of  giving  that  information,  he  arrived  with  his  vessel 
near  the  port  of  Amsterdam,  and  there  met  with  a  squadron  of  Bri* 
tish  ships  of  war  then  blockading  that  port,  and  was  warned  off  by 
the  commander  of  the  squadron,  with  his  register  indorsed  in  the 
usual  manner. 

That  Travers,  in  the  course  of  his  voyage,  fell  in  with  a  strong 
French  squadron,  in  lat  15,  long.  63,  which  was  sailing  westward. 
That  the  port  of  Amsterdam  is  in  lat  11  deg.  55  min.,  long.  68. 

That  while  laying  off  Laguira  to  endeavor  to  obtain  permission 
to  enter  the  port,  or  to  anchor  his  vessel,  he  was  informed  by  a 
merchant  at  Laguira,  to  whom  he  had  been  introduced  by  a  letter, 
and  through  whom  he  made  application  for  permission  as  aforesaid, 
that  the  port  of  Amsterdam  was  then  free  from  blockade  ;  and  was 
advised  by  the  said  merchant  to  proceed  thither  with  his  vessel ;  that 
the  port  of  Liaguira  and  all  the  ports  on  the  Spanish  main  were  then 
shut  against  foreigners,  whereby  he  was  prevented  from  going  on 
shore,  and  from  making  inquiries  otherwise  than  by  writing  from  his 
vessel  to  some  person  on  shore. 

That  the  Island  of  Buenos  Ayres  was  then  a  dependency 
of  Curra9oa,  distant  from  it  about  twenty  miles  east,  and  *  is  [  *  406  ] 
a  small  island  having  no  port,  except  a  roadstead  about  the 
middle  of  its  length  on  the  east  side,  where  there  was  a  smeJl  bat- 
tery and  military  post  That  the  cruising  ground  of  vessels  block- 
ading CurraQoa,  was  between  that  island  and  Buenos  Ayres,  which 
latter  was  included  in  the  blockade,  as  were  also  all  the  other  parts 
of  the  Island  of  Curragoa.  That  Travers  did  not  attempt  to  enter 
the  port  of  Amsterdam,  nor  sail  towards  it  with  an  intention  of  en- 
tering it  if  blockaded,  but  merely  for  the  purpose  of  ascertaining,  by 
any  lawful  and  proper  means  in  his  power,  whether  it  was  stiU  in  a 
state  of  blockade,  of  entering  it  if  it  was  not,  and  of  proceeding 
elsewhere  if  it  was. 

That  when  he  sailed  &om  Laguira  as  aforesaid,  he  had,  from  the 
facts  and  circumstances  above  mentioned,  reasonable  ground  of  be- 
lief that  the  blockade  had  ceased,  and  had  no  means  of  obtaining  any 
further  information  on  the  subject  at  any  neighboring  port  or  place. 

Whereupon  the  plaintiff  prayed  the  court  to  instruct  the  jury  that 
if  they  believed  the  matters  so  given  in  evidence  by  him,  then  his  right 
of  recovery  in  this  action  is  not  affected  by  the  conduct  of  Travers  in 
proceeding  as  aforesaid  from  Laguira  towards  Amsterdam  for  the  pur- 
poses aforesaid,  which  instruction  the  court  gave,  and  also  the  further 


596         SUPREME  COURT  OF   THE  UNITED   STATES. 


Feiig^nson  v.  Harwood.    7  C. 


direction,  that  if  they  should  believe  that  Travers  intended,  while  at 
Laguira,  to  violate  the  blockade  of  Amsterdam,  and  attempted  it 
by  sailing  towards  that  port,  and  within  the  limits  of  the  cruising 
ground ;  in  such  case  his  conduct  was  unlawful,  and  the  defendants 
were  thereby  discharged  from  any  responsibility  upon  the  policy. 

To  this  instruction  the  defendants  excepted  and  brought  their  writ 
of  error. 

Martin^  for  plaintifls. 
Harper  J  for  the  defendants. 

[  •  407  ]      •  Livingston,  J.,  delivered  the  opinion  of  the  court  in 
writing,  as  follows :  — 
It  is  the  opinion  of  the  court,  that  the  communication  of  the  Bri- 
tish minister  to  the  American  government  on  the  12th  of  April,  1804, 
relative  to  the  blockade  of  Curra^oa,  furnished  a  sufficient 
[  *  408  ]  excuse  for  the  assured's  proceeding  *  towards  that  island  for 
the  purpose  of  inquiring  as  to  its  continuance,  and  that  his 
doing  so  was  no  violation  of  his  neutrality. 

The  court  does  not  mean  to  be  understood  as  giving  any  opinion 
on  the  effect  of  such  conduct  if  no  such  communication  had  been 
made. 

The  judgment  of  the  circuit  court  is  affirmed,  with  costs. 


Ferguson  v,  Harwood. 

7  C.  408. 

Under  the  act  of  May  26, 1790,  (I  Stats,  at  Lai^,  122,)  if  a  record  haTO  the  attestation  of 
the  clerk  and  the  seal  of  the  court,  together  with  the  certificate  of  the  presiding  jndge  that 
the  attestation  is  in  due  form,  no  evidence  that  the  attestation  is  not  in  due  form  is  ad- 
missible. 

Docket  entries  of  another  court  are  not  admissible  without  laying  some  foundation  by  show* 
ing  i^hj  a  copy  of  the  record  is  not  produced. 

If  a  declaration  on  a  contract,  by  mistake,  contain  the  name  of  the  vendee,  in  a  context 
which  shows  that  the  vendor  was  intended,  the  variance  is  not  material. 

Error  to  the  circuit  court  for  the  District  of  Columbia,  in  an  action 
of  assumpsit^  brought  by  Harwood  against  Ferguson,  to  recover  the 
value  of  three  hogsheads  of  tobacco,  upon  the  following  agreement, 
(after  describing  the  hogsheads  by  their  numbers,  marks,  and  weights,) 
namely: — 
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**  Upper  Marlborough,  Jane  16  th,  1808. 

**  Received  of  Walter  W.  Haxwood,  as  one  of  the  administrators  of 
William  Bversfield  Berry,  deceased,  in  part  of  my  claim  against  said 
estate,  the  three  hogsheads  of  crop  tobacco,  as  above  stated,  to  be 
allowed  p.  ct.  the  highest  six  months'  credit  price  at  this  place  during 
that  time  after  the  rescinding  of  the  embargo.  I  have  put  into  the 
hands  of  the  aforesaid  Walter  W.  Harwood,  a  bond  of  convey- 
ance given  by  Elisha  Berry  to  his  son,  WiUiam  E.  Berry,  dated 
Marcli  14th,  1798,  for  the  purpose  of  recovering  the  property  therein 
mentioned,  now  depending  in  a  suit  in  Prince  George's  county  court. 
If  the  property  is  not  recovered  in  the  aforesaid  bond  of  conveyance, 
I  hereby  bind  myself,  my  heirs,  executors,  and  administrators  to 
return  the  above  three  hogsheads  of  tobacco,  with  legal  interest,  or 
the  value  thereof  in  money,  to  the  aforesaid  Walter  W.  Harwood,  or 
to  his  heirs  or  assigns. 

(Signed)  Enos  D.  Ferguson." 

The  material  facts,  and  the  questions  raised,  appear  in  the  opinion 
of  the  court 

•  R  &  Key,  for  the  plaintilE  [  UIO  ] 
*J.  LaWy  for  the  defendant.                                                     [  •  411  ] 

•  Story,  J.,  delivered  the  opinion  of  the  court,  as  follows :  [  *  412  ] 
Several  exceptions  have  been  taken  in  this  cause.     The 

first  proceeds  on  the  ground  that  the  record  was  not  authenticated  by 
the  clerk  in  due  form  of  law.  The  statute  of  the  United  States  of 
the  26th  of  May,  1790,  declares  that  the  records  and  judicial  proceed- 
ings of  the  courts  of  any  State  shall  be  proved  and  admitted  in  any 
other  court  within  the  United  States,  by  the  attestation  of  the  clerk 
and  the  seal  of  the  court  annexed,  if  there  be  a  seal,  together  with  a 
certificate  of  the  judge,  chief  justice,  or  presiding  magistrate,  as  the 
case  may  be,  that  the  said  attestation  is  in  due  form  of  law.  It  is 
conceded  that  such  a  certificate  accompanied  the  record  objected  to. 
It  is,  therefore,  a  case  within  the  words  of  the  law,  and  the  court  be- 
low were  precluded  from  receiving  any  other  evidence  to  show  that 
the  attestation  was  not  in  due  form  of  law.  The  record  so  authenti- 
cated was  properly  admitted  in  evidence. 

Even  if  the  points  had  been  open,  the  court  are  not  satisfied  that 
any  material  variance  existed  between  the  attestations  of  the  differ- 
ent clerks. 

The  court  are  also  of  opinion  that  the  second  exception  cannot  be 
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Bustained.  The  writing  produced  did  not  purport  to  be  a  record, 
but  a  mere  transcript  of  minutes  extracted  from  the  docket  of  the 
court.     There  is  no  foundation  laid  to  show  its  admissibility  in  the 

cause. 
[  *  413  ]      *  The  third  exception  has  presented  the  chief  difficulty 

which  we  have  felt  in  deciding  the  cause.  It  is  addressed  to 
the  variances  between  the  declaration  and  the  contract  produced  in 
evidence.  The  inducement  of  the  declaration  alleges  ^'  that  the  said 
Walter,  as  one  of  the  administrators  of  William  E.  Berry,  deceased, 
on,  &c.,  at,  &c.,  delivered  unto  the  said  Enos,  in  part  of  his  claim 
against  the  estate  of  the  said  William,  three  hogsheads  of  crop  to* 
bacco,  &c.,  he,  the  said  Enos,  to  be  allowed  per  cent  therefor  the 
highest  six  months'  credit  price  at  the  place  aforesaid  during  that 
time,  after  rescinding  the  embargo."  The  contract  produced  in  evi- 
dence is  without  the  words  "  he  the  said  Enos."  There  is,  thereforei 
a  literal  variance,  and  its  effect  depends  upon  the  consideration  whe- 
ther it  materially  changes  the  contract. 

In  general,  courts  of  law  lean  against  an  extension  of  the  princi- 
ples applied  to  cases  of  variance.  Mistakes  of  this  nature  are  usu- 
ally mere  slips  of  attorneys,  and  do  not  touch  the  merits  of  the  case. 
Lord  Mansfield  has  well  observed  that  it  is  extremely  hard  upon  the 
party  to  be  turned  round  and  put  to  expense  from  such  mistakes  of 
his  counsel,  and  it  is  hard  also  upon  the  profession. 

It  will  be  recollected  that  this  does  not  purport  on  the  face  of  the 
declaration  to  be  a  description  of  a  written  instrument,  nor  the  re- 
cital of  a  deed  or  record  in  hcec  verba.  In  respect  to  the  latter,  trifling 
variances  have  been  deemed  fatal ;  but  as  to  the  former,  a  more  libe- 
ral rule  has  been  adopted.  In  setting  forth  the  material  parts  of  a 
deed  or  other  written  instruments,  it  is  not  necessary  to  do  it  in  letters 
and  words.  It  will  be  sufficient  to  state  the  substance  and  legal  ef- 
fect. Whatever,  however,  is  alleged,  should  be  truly  alleged*  A  con- 
tract substantially  different  in  description  or  effect,  would  not  support 
the  averment  of  the  declaration. 

In  the  case  at  bar,  it  is  very  clear  that  the  word  "  Enos  "  was  by  a 
mere  slip  inserted  instead  of  <<  Walter."  It  is  repugnant  to  the  sense 
and  meaning  of  the  contract  that  the  creditor  who  received  the  to- 
bacco at  a  stipulated  price  in  part  payment  of  his  debt,  should  allow 

to  himself  that  price.  From  the  nature  of  the  transaction 
[  *  414  ]  the  debtor  must  be  entitied  to  the  allowance.    *  If  the  same 

words  had  been  introduced  into  the  written  contract  itselff 
they  must  have  been  rejected  as  nonsensical  or  repugnant,  or  have 
had  imposed  upon  them  a  sense  exactiy  the  same  as  if  the  words  had 
been  "  the  said  Walter."     And  a  declaration  which  should  altogether 


FEBRUARY  TERM,    1813.  599 

Fei^gfoson  v.  Harwood.    7  C. 

have  omitted  the  words,  or  have  given  that  legal  sense,  would  have 
"well  supported  an  action.  Can  a  different  result  take  place,  where 
the  repugnancy  is  not  in  the  contract,  but  in  the  declaration  ?  A 
majority  of  the  court  are  clearly  of  opinion  that  it  cannot  The 
words  of  a  contract  stated  in  a  declaration,  must  have  the  same  legal 
construction  as  they  would  have  in  the  contract  itself. 

The  context  manifestly,  in  this  case,  shows  the  repugnancy.  It  is 
impossible  to  read  the  declaration  and  not  to  perceive  that  the  price 
is  to  be  allowed  to  the  debtor,  and  not  to  the  creditor.  Many  cases 
have  been  cited  where  the  variance  has  been  held  fatal,  but  no  one 
comes  up  to  the  present.  The  case  of  Bristow  v.  Wright,  Doug.  665, 
is  the  strongest.  There  the  demise  was  alleged  to  be  at  a  yearly  rent 
payable  quarterly.  The  demise  proved  was  without  any  stipulation 
as  to  the  times  of  payment  The  court  held  that  the  demise  laid  and 
that  proved  were  not  the  same.  But  if  the  demise  had  been  truly 
laid,  and  the  declaration  had  proceeded  to  allege  that  the  rent  was  to 
be  paid  by  the  lessor  to  the  lessee,  we  think  that  the  action  might  well 
havB  been  maintained  notwithstanding  the  repugnancy.  That  in 
effect  would  be  the  same  as  the  present  case. 

In  King  v.  Pippet,  1  T.  R.  235,  where  the  declaration  set  forth  a 
precept,  and  improperly  inserted  the  word  "  if,"  which  made  it  condi- 
tional, the  court  rejected  the  word,  and  held  the  variance  immateriaL 
The  court  said  it  was  impossible  to  read  the  declaration  and  not  to 
know  what  it  should  be.     There  are  other  cases  to  the  like  effect 

We  are  therefore  satisfied  that  the  variance  is  immaterial,  because 
it  does  not  change  the  nature  of  the  contract,  which  must  receive  the 
same  legal  construction,  whether  the  words  be  in  or  out  of  the  deda- 
lation. 

A  second  varismce  is  supposed  in  the  allegation  that  the 
promise  was  to  return  the  tobacco  or  its  value,  if  *the  pro-  [  •415  ] 
perty  in  the  bond  of  conveyance  mentioned  in  the  declara- 
tion was  not  recovered  in  the  suit  then  depending  for  the  recovery 
thereof;  whereas  the  contract  produced  in  evidence  contained  no 
limitation  to  a  recovery  in  that  particular  suit  We  are  satisfied,  how- 
ever, that  the  plaintiff  has  declared  according  to  the  true  intent  of  the 
parties,  as  apparent  on  the  contract  It  could  never  have  been  their 
intention  to  postpone  the  right  to  a  return  of  the  tobacco  or  its  value, 
bsyond  the  time  of  a  recovery  or  failure  in  the  suit  then  depending. 
Any  other  construction  would  have  left  the  rights  of  the  parties  in 
suspense  for  an  indefinite  period,  wholly  inconsistent  with  the  avowed 
objects  of  the  contract 

On  the  whole,  it  is  the  opinion  of  the  court  that  the  judgment  be 
aflirmed,  with  costs. 
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Under  a  warranty  by  the  assured,  "  free  from  average,  unless  general/*  the  underwriter  il 

not  liable  for  a  partial  loss. 
The  destruction  of  part  of  a  cargo,  consisting  of  the  same  kind  of  articles,  is  a  partial  k>S8 

only ;  not  a  toial  loss  of  such  part. 
The  clause  authorizing  the  assured,  in  case  of  any  loss  or  damage,  to  sue,  hibor,  &c.,  applies 

only  to  losses  within  the  policy. 

Error  to  the  circuit  court  of  the  United  States,  for  the  district  of 

Maryland,  in  an  action  of  covenant  upon  a  policy  of  insurance. 

[  •  416  ]      •  On  a  case  stated,  the  judgment  of  the  court  below  was  for 

the  defendants ;  on  which  the  plaintiff  brought  his  writ  of  error. 

Harper^  for  plaintiff. 

[  •417  ]  •Livingston,  J.,  delivered  the  opinion  of  the  court,  as 
follows :  — 
This  is  an  insurance  on  hides,  '<  warranted  by  the  assured  free 
from  average,  unless  general."  The  declaration  is  for  a  total  loss  by 
perils  of  the  seas,  but  it  came  out  in  evidence,  that  3,280  hides,  the 
whole  number  insured  being  14,565,  were  put  on  board  of  a  lighter^ 
to  be  transported  from  the  vessel  to  their  place  of  destination  —  that 
the  lighter  on  her  passage  to  the  shore  was  sunk,  by  which  accident, 
789  of  the  hides,  of  the  value  of  $4,000,  were  totally  lost,  and  the  resi- 
due, to  the  number  of  2,491  more,  were  fished  up  and  saved,  at  the  cost 
of  $6,000,  which  were  paid  by  the  plaintiff.  The  hides  thus  saved  were 
delivered  to  the  plaintiff's  agent,  and  sold  on  his  account.  The  whole 
sum,  insured  on  the  cargo  of  hides  by  the  defendants,  was  $25,000. 

On  this  state  of  facts  it  has  been  contended,  that  this  insurance, 
although  on  perishable  commodities,  being  in  gross  on  a  cargo  con- 
sisting of  a  distinct  number  of  articles,  there  may  be  a  total  loss  as 
to  some  of  them,  although  others  be  saved,  and  that,  for  the  part  of 
the  cargo  thus  totally  lost,  the  underwriters  are  liable,  notwithstand- 
ing the  agreement  respecting  what  are  generally  called  memorandum 
articles.  In  support  of  this  position  it  is  said  that  the  only  intention 
of  the  parties,  in  coming  to  this  agreement,  was  to  obviate  disputes 
concerning  losses  arising  firom  the  perishable  nature  of  the  goods  in- 
sured, but  that  as  this  loss  happened  in  another  way,  and  is  total  as 
to  the  portion  of  the  property  in  question,  it  ought  not  to  be  con- 
sidered as  excluded  by  the  memorandum. 
f  *  418  ]  •  Whatever  may  have  been  the  motive  for  the  introduction 
of  this  clause  into  policies  of  insurance,  which  was  done  as 
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early  as  the  year  1749,  and  most  probably  with  the  intention  of  pro- 
tecting insurers  against  losses  arising  solely  from  a  deterioration  of 
the  article,  by  its  own  perishable  quality  —  or  whatever  ambiguity 
may  once  have  existed  from  the  term  average  being  used  in  different 
senses,  that  is,  as  signifying  a  contribution  to  a  general  loss,  and  also 
a  particular  or  partial  injury  falling  on  the  subject  insured,  it  is  well 
understood  at  the  present  day,  with  respect  to  such  articles,  that 
underwriters  are  free  from  aU  partial  losses  of  every  kind  which  do 
not  arise  from  a  contribution  towards  a  general  average.  It  only 
remains  then  to  examine,  and  so  the  question  has  properly  been 
treated  at  bar,  whether  the  hides,  which  were  sunk  and  not  reclaimed, 
constituted  a  total  or  partial  loss,  within  the  meaning  of  this  policy. 
It  has  been  considered  as  total  by  the  counsel  of  the  assured,  but  the 
court  cannot  perceive  any  ground  for  treating  it  in  that  way,  inas- 
much as  out  of  many  thousand  hides  which  were  on  board,  not  quite 
800  were  lost,  making  in  point  of  value  somewhat  less  than  one 
sixth  part  of  the  sum  insured  by  this  policy.  If  there  were  no  memo- 
randum in  the  way,  and  the  plaintiff  had  gone  on  to  recover,  as  in 
that  case  he  might  have  done,  it  is  perceived  at  once  that  he  must 
have  had  judgment  only  for  a  partial  loss,  which  would  have  been 
equivalent  to  the  injury  actually  sustained.  But  without  having  re- 
course to  any  reasoning  on  the  subject,  the  proposition  appears  too 
self-evident  not  to  command  universal  assent,  that  when  only  a  part 
of  a  cargo,  consisting  all  of  the  same  kind  of  articles,  is  lost  in  any 
way  whatever,  and  the  residue,  which  in  this  case  amounts  to  much 
the  greatest  part,  arrives  in  safety  at  its  port  of  destination,  the  loss 
cannot  but  be  partial,  and  that  this  must  forever  be  so,  as  long  as  a 
part  continues  to  be  less  than  the  whole.  This  loss  then  being  a  par- 
ticular loss  only,  and  not  resulting  from  a  general  average,  the  court 
is  of  opinion  that  the  defendants  are  not  liable  for  it. 

Having  disposed  of  this  point,  it  would  seem  as  if  much  difficulty 
could  not  occur  in  deciding  the  other  question,  which  has  been  made 
in  this  cause,  and  that  is  —  whether  the  assured  is  not  enti- 
tled to  recover  the  'expenses  which  he  was  put  to  in  saving  [  *  419  ] 
part  of  the  hides  which  had  sunk. 

This  liability  is  supposed  to  result  from  that  clause  in  the  policy, 
which  authorizes  the  assured,  ^'  in  case  of  any  loss  or  damage,  to  sue 
labor,  and  travel  for,  in  and  about  the  defence,  safeguard,  and  re- 
covery of  the  goods,  or  any  part  thereof,  to  the  charges  whereof  the 
assurers  will  contribute  according  to  the  amount  of  the  sum  insured." 
If  this  clause  be  construed  with  reference  to  what  is  most  evidently 
its  subject-matter,  that  is  a  loss  within  the  policy,  and  in  connection 
with  other  parts  of  the  instrument,  it  seems  impossible  to  misuader'* 
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stand  it,  or  that  it  should  receive  so  extensive  an  application  as  the 
plaintiff  is  desirous  of  giving  to  it.  The  parties  certainly  meant  to 
apply  it  only  to  the  case  of  those  losses  or  injuries  for  which  the  as- 
surers, if  they  had  happened,  would  have  been  responsible.  Having, 
in  such  cases  only,  an  interest  in  rescuing  or  relieving  the  property,  it 
is  reasonable  that  then  only  they  should  defiray  the  charges  incurred 
by  an  effort  made  for  that  purpose ;  but  when  a  loss  takes  place 
which  cannot  be  thrown  on  them,  it  would  require  a  much  stronger 
and  more  explicit  stipulation  than  we  find  in  the  poHcy  to  render 
them  liable  to  contribute  to  such  expenses.  If  a  cargo  be  insured 
for  a  long  voyage  against  sea  risks  only,  and  a  capture  intervene  the 
very  day  after  the  vessel  leaves  port,  it  is  very  clear  that  the  under- 
writer is  not  only  not  Uable  for  such  a  loss,  but  that  he  derives  an 
advantage  from  it,  as  his  risk  may  be  terminated  thereby,  and  the 
whole  premium  be  earned ;  and  yet,  if  the  construction  now  endeavor- 
ed to  be  put  on  this  clause  should  prevail,  all  the  expenses  of  claim- 
ing a  property,  in  which  he  had  no  interest,  and  which  if  condemned 
ia  a  matter  of  indifference  to  him,  and  all  the  costs  of  pursuing  it 
fshrough  an'  almost  endless  litigation,  would  be  thrown,  whether  the 
pursuit  were  successful  or  otherwise,  on  an  insurer  who  had  taken 
care  to  restrict  his  liability  to  losses  by  perils  of  the  sea  only.  The 
court  cannot  subscribe  to  such  an  interpretation,  when  a  more  natural, 
rational,  and  obvious  one,  and  that  without  departing  from  the  letter 
of  the  instrument,  presents  itself,  which  is,  that  this  clause  can  never 

apply  but  in  such  cases  as  would,  if  they  happen,  be  losses, 
[  *  420  ]  either  partial  or  total,  within  the  meaning  *of  the  policy. 

We  are  therefore  of  opinion  that  the  underwriters,  not  being 
answerable  for  the  principal  loss  in  this  case,  they  cannot  be  so  for 
the  subsequent  expenses  which  were  incurred  in  recovering  the  pro- 
perty. 

The  judgment  of  the  court  below  is  affirmed,  with  costs. 

1  W.  219. 


Stark  v.  The  Chesapeake  Insurance  Coup  ant. 

7  C.  420. 

The  judgment  of  a  court  of  competent  jurisdiction  admitting  an  alien  to  be  a  citizen,  need 
not  find  the  facts  requisite  bj  law  to  entitle  the  applicant  to  be  so  admitted. 

Error  to  the  circuit  court  of  the  United  States  for  the  district  of 
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Maryland.  On  the  trial  in  that  court,  it  became  necessary  for  the 
plaintiiF  to  prove  his  citizenship,  and  to  do  so  he  introduced  a  duly 
authenticated  copy  of  a  record  of  the  court  of  common  pleas  in  the 
State  of  Pennsylvania,  which  contained  a  petition  by  the  plaintiff  to 
be  admitted  to  citizenship,  proof  of  residence,  an  oath  of  allegiance, 
and  then  the  record  stated  that  he  was  admitted  by  the  court  to  be- 
come a  citizen,  &c.  It  was  objected  that  the  record  did  not  show 
any  previous  declaration,  and  this  objection  having  been  sustained 
by  the  circuit  court,  the  plaintiff  excepted,  and  brought  his  writ  of  error. 
The  court,  without  pronouncing  any  opinion,  reversed  the  judg- 
ment of  the  circuit  court 


Harper i  for  the  plaintiff 
Martin^  for  the  defendant. 


*  William  Williams  and  others.  Appellants,  v.  GteoROE  [*423] 

Armrotd  and  others,  Appellees. 

7  C.  423. 

The  sentence  of  a  competent  conrt,  proceeding  in  rem,  is  conclasiye  with  respect  to  the  thing 

itself,  and  works  an  absolute  change  of  the  property. 
A  sale,  before  condemnation,  by  one  acting  under  the  possession  of  the  captor,  does  not 

divest  the  court  of  jurisdiction,  and  the  condemnation  relates  back  to  the  capture,  affirms 

its  legality,  and  establishes  the  title  of  the  purchaser. 
A  foreign  sentence  of  a  competent  court,  though  avowedly  contrary  to  the  law  of  nations, 

IS  valid  here,  because  not  examinable.    But  congress  might  make  it  examinable  by  our 

courts,  if  it  thought  fit 

Appeal  from  a  decree  of  the  circuit  court  of  the  United  States  for 
the  district  of  Pennsylvania.  The  only  material  fact  not  stated  in 
the  opinion  of  the  court  was,  that  St  Martin's  was  a  Dutch  island, 
and  the  sale  spoken  of  was  by  the  order  of  the  Butch  governor  of 
that  place.  ^ 

L.  Law  and  Dana^  for  the  appellsmts. 

X  JR.  IngersolU'iox  the  appellees. 

[  •  432  ]       •  Marshall,  C.  J.,  delivered  the  opinion  of  the  court,  aa 
follows :  — 
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A  vessel,  with  a  cargo  belonging  in  part  to  the  appellants,  was 
captured  on  the  high  seas,  on  the  20th  of  August,  1809,  by  a  French 
privateer,  and  carried  to  St  Martin's,  where  the  vessel  and  cargo  were 
sold,  by  order  of  the  governor,  at  public  auction,  and  part  of  the 
cargo  purchased  and  sent  to  the  appellees  in  Philadelphia.  After 
the  sale,  the  vessel  and  cargo  were  condemned  by  the  court  of  prize, 
sitting  at  Guadaloupe,  professedly  for  a  violation  of  the  Milan  decree 
in  trading  to  a  dependence  of  England.  On  the  arrival  of  the  goods, 
they  were  claimed  by  the  original  owner,  who  filed  a  libel  for  them. 
In  the  district  court  they  were  adjudged  to  him.  The  circuit  court 
reversed  that  sentence,  and  from  the  judgment  of  the  circuit  court 
there  is  an  appeal  to  this  court. 

It  appears  to  be  settled  in  this  country,  that  the  sentence  of  a  com- 
petent  court,  proceeding  in  remy  is  conclusive  with  respect  to  the 
thing  itself,  and  operates  as  an  absolute  change  of  the  property.  By 
such  sentence,  the  right  of  the  former  owner  is  lost,  and  a  complete 
title  given  to  the  person  who  claims  under  the  decree.  No  court  of 
coordinate  jurisdiction  can  examine  the  sentence.  The  questioni 
therefore,  respecting  its  conformity  to  general  or  municipal  law,  can 
never  arise,  for  no  coordinate  tribunal  is  capable  of  making  the  in- 
quiry. The  decision,  in  the  case  of  Hudson  &  Smith  v.  Guestier, 
reported  in  6  Cranch,  is  considered  as  fully  establishing  this  prin- 
ciple. 

It  is  contended  that  the  sentence,  in  this  case,  has  not  changed  the 
property,  because — 
[  •433  ]       •Ist  The  sale  was  made  under  the  direction  of  the  go- 
vernor of  St  Martin's,  before  the  sentence  of  condemnation 
was  pronounced. 

2d.  The  sentence  proves  its  own  illegality,  because  it  purports  to 
be  made  under  a  decree  which  the  government  of  the  United  States 
has  declared  to  be  subversive  of  neutral  rights  and  national  law. 

1st  In  support  of  the  first  objection,  it  has  been  urged,  that  the 
jurbdiction  of  the  court  depends  on  the  possession  of  the  thing ;  that 
a  sentence  is  a  formal  decision,  by  which  a  forcible  possession  is 
converted  into  a  civil  right ;  and  that  the  possession  being  gone,  there 
remains  nothing  on  which  the  sentence  can  operate. 

However  just  this  reasoning  may  be  when  applied  to  a  case,  in 
which  the  possession  of  the  captor  has  been  divested  by  an  adversary 
force ;  as  in  the  cases  of  recapture,  rescue,  or  escape ;  its  correctness 
is  not  admitted  when  applied  to  this  case.  The  possession  is  not  an 
adversary  possession,  but  the  possession  of  a  person  claiming  under 
the  captor.  The  sale  was  made  on  the  application  of  the  captor, 
and  the  possession  of  the  vendee  is  a  continuance  of  his  possession. 
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The  capture  is  made  by  and  for  the  government;  and  the  condem- 
nation relates  back  to  the  capture,  and  affirms  its  legality. 

2d.  That  the  sentence  is  avowedly  made  under  a  decree  subversive 
of  the  law  of  nations,  will  not  help  the  appellant's  case,  in  a  court 
which  cannot  revise,  correct,  or  even  examine  that  sentence.  If  an 
erroneous  judgment  binds  the  property  on  which  it  acts,  it  will  not 
bind  that  property  the  less  because  its  error  is  apparent  Of  that 
error,  advantage  can  be  taken  only  in  a  court  which  is  capable  of 
correcting  it. 

It  is  true  that  in  this  case  there  is  the  less  difficulty  in  saying,  that 
the  edict  under  which  this  sentence  was  pronounced,  is  a  direct  and 
flagrant  violation  of  national  law,  because  the  declaration  has  already 
been  made  by  the  legislature  of  the  Union.  But  what  consequences 
attend  this  legislative  declaration  ?  Unquestionably,  the 
*  legislature  which  was  competent  to  make  it,  was  also  com-  [  *  434  ] 
petent  to  limit  its  operation,  or  to  give  it  effect  by  the  em- 
ployment of  such  means  as  its  own  wisdom  should  suggest.  Had 
one  of  these  been,  that  all  sentences  pronounced  under  it  should  be 
considered  as  void,  and  incapable  of  changing  the  property  they  pro- 
fessed to  condemn,  this  court  could  not  have  hesitated  to  recognize 
the  title  of  the  original  owner  in  this  case.  But  the  legislature  has 
not  chosen  to  declare  sentences  of  condemnation,  pronounced  under 
this  unjustifiable  decree,  absolutely  void.  It  has  not  interfered  with 
them.  They  retain,  therefore,  the  obligation  common  to  all  sentences 
whether  erroneous  or  otherwise,  and  bind  the  property  which  is  their 
object;  whatever  opinion  other  coordinate  tribunals  may  entertain 
of  their  own  propriety,  or  of  the  laws  under  which  they  were  ren- 
dered. 

The  sentence  is  affirmed^  with  costs. 

7  C.  107;  3  p.  193;  13  H.  493. 


Smith  and  Buohanan  v.  The  Delaware  Insurance  Company. 

7  C.  434. 

A.  Teidlct  **for  the  defendants,  sabject  to  the  opinion  of  the  conrt  upon  the  points  resenred," 
does  not  authorize  an  absolute  jodgment  for  the  defendants,  unless  the  points  reserved  and 
the  opinion  of  the  court  thereon,  are  stated  on  the  record. 

Error  to  the  circuit  court  of  the  United  States  for  the  district  of 
Maryland* 

61  • 
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The  jury  found  a  verdict ''  for  the  defendants,  subject  to  the  opiii«* 
ion  of  the  court  on  the  points  reserved."  And  judgment  was  there- 
upon rendered  '^  for  the  defendants  accordingly." 

The  plaintiffs,  by  their  counsel,  moved  the  court  below  that  the 
points  reserved  and  the  opinion  of  the  court  upon  those  points,  should 

be  entered  on  the  record. 
[  *  435  ]      *  The  court  did  not  act  on  this  motion. 

The  defendants,  it  was  said,  would  not  agree  to  any 
arrangement  by  which  the  legal  merits  of  the  cause,  as  they  appeared 
below,  might  come  into  discussion  here. 

Pinkne^y  attorney-general,  for  the  plaintiffs. 

Harper y  for  the  defendants. 

Marshall,  C.  J.  The  case  is  too  plain  for  argument.  The  jury 
did  not  intend  to  find  a  general  verdict ;  but  to  submit  the  points  of 
law  to  the  court  K  the  law  had  been  for  the  plaintiffs,  the  court 
could  only  have  awarded  a  venire  de  novo.  The  facts  ought  to  have 
appeared,  so  that  the  judgment  might  have  been  either  reversed  or 
affirmed  upon  the  merits. 

Judgment  reversed^  and  a  new  trial  atoarded. 


[  *  436  ]  *  HoLKBR  and  others  v.  Parker* 

7  C.  486. 

An  attorney  at  law,  as  such,  has  authority  to  submit  the  cause  to  arbitration. 
But  an  attorney  at  law,  merely  as  such,  has  no  rights  strictly  speaking,  to  make  a  compro- 
mise for  his  client. 

This  was  an  appeal  from  the  circuit  court  for  the  district  of  Massa- 
chusetts, in  a  suit  in  chancery  brought  by  Holker,  and  others,  his 
assignees,  against  Parker,  to  set  aside  an  award  made  under  a  rule 
of  court  in  a  suit  at  law  in  the  same  court  between  Holker  and 
Parker. 

The  case,  as  stated  by  Marshall,  C.  J.,  in  delivering  the  opinion 
of  the  court,  was  as  follows : — 

In  the  year  1782,  John  Holker,  one  of  the  plaintiffs  in  this  cause, 
Daniel  Parker,  the  defendant,  and  William  Duer,  who  is  dead  insol* 
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^ent,  formed  a  trading  company,  under  the  name  and  firm  of  Daniel 
Parker  &  Co.,  of  which  Daniel  Parker  was  the  acting  partner*  After 
receiving  large  sums  of  money,  and  contracting  debts  to  a  great 
amount,  Parker  absconded  from  the  United  States,  without  making 
any  settlement  of  his  accounts.  In  the  month  of  December,  1785, 
Holker  commenced  a  suit  against  Parker,  in  the  court  of  common 
pleas  for  the  county  of  Philadelphia,  where  the  said  Parker  had  re- 
sided and  carried  on  the  business  of  the  copartnership.  This  suit 
was  commenced  by  attaching  the  effects  of  Parker  in  the  hands  of 
Thomas  Fitzsimmons.  In  June,  1788,  a  judgment  in  favor  of  the 
said  Holker  was  rendered  on  the  verdict  of  a  jury  for  the  sum  of 
47,231i  12s.  9rf.,  Pennsylvania  currency,  equal  to  $125,951.03.  The 
property  attached,  amounting  to  $5,000,  was  sold  and  paid  to  the 
said  Holker,  towards  satisfying  this  judgment. 

Other  attachments  were  laid  by  Holker  on  the  property  of  Parker, 
and  proceedings  were  also  instituted  against  him  by  other  persons, 
creditors  of  the  company.  On  the  31st  of  December,  1788,  while 
these  were  depending,  an  indenture  of  six  parts  was  made  and  exe- 
cuted  between  said  Parker  by  Andrew  Craigie,  his  attorney,  of  the 
^st  part,  John  Holker  of  the  second  part,  Samuel  Rogers 
of  the  fourth  part,  by  *  Andrew  Craigie,  his  attorney.  Royal  [  *  437  ] 
Flint  of  the  fifth  part,  and  sundry  creditors  of  Daniel  Par- 
ker &  Co.,  of  the  sixth  part.  William  Duer  was  named  in  the  said 
indenture  as  of  the  third  part,  but  never  executed  the  deed. 

The  object  of  this  deed  was  to  convey  to  Royal  Flint  in  trust  for 
the  creditors  of  Daniel  Parker  &  Co.,  and  for  other  purposes  therein 
specified,  the  partnership  effects  of  Greyer,  De  la  Lande,  and  Fynye, 
to  which  Parker  represented  himself  to  be  entitled,  and  which  he  had 
previously  conveyed  to  the  said  Samuel  Rogers.  By  this  indenture 
the  said  Parker  covenanted,  among  other  things,  that  he  would,  within 
eight  months  from  the  date  thereof,  repair  to  Philadelphia  personally, 
or  by  attorney,  and  then  settle  all  the  accounts  of  the  company.  It 
was  farther  agreed  that  the  said  Parker  and  Holker  should,  within 
eight  months  from  the  date  of  the  first  indenture,  reciprocally  give 
bonds  to  each  other  in  the  penal  sum  of  50,000Z.  Pennsylvania  cur- 
rency, conditioned  for  the  settlement  of  their  respective  accounts 
within  ten  months  thereafter,  and  for  payment  of  their  several  ba- 
lances to  Royal  Flint  and  his  successors  for  the  trusts  in  the  said 
indenture  mentioned.  The  bonds  to  be  assigned  to  the  said  Royal 
Flint  or  his  successors  in  trust  as  aforesaid. 

In  consideration  of  the  premises  the  said  Holker,  and  also  the  said 
parties  of  the  sixth  part,  severally  covenanted  with  the  said  Parker 
that  they  would  immediately  "  vacate,  annul,  discontinue,  and  with- 
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draw  all  suits,  actions,  and  proceedings  whatever,  which  they  or  any 
or  either  of  them  shall  or  may  at  any  time  or  times  heretofore  have 
commenced,  brought,  or  prosecuted  against  the  said  Daniel  Parker  or 
his  estate,  goods,  chattels,  or  property  in  any  court  or  place  whatso- 
ever in  Europe  or  America,  and  shall  and  will  place  him,  the  said 
Daniel  Parker,  and  his  property,  in  the  same  situation  as  they  were 
before  the  commencement  of  such  suits  or  proceedings."  And  the 
said  Holker  further  covenanted  not  to  commence  or  prosecute  any 
action  against  him,  the  said  Parker,  for  any  balance  that  might  be 
due  until  after  eighteen  months  after  the  eight  months  aforesaid 

should  have  expired. 
[  *  438  ]       The  bonds  were  given,  but  Parker  failed  to  comply  *  with 
the  covenant  for  settling  the  accounts  of  the  copartnership 
transactions. 

The  effects  of  Geyer,  De  la  Lande,  and  Fynye,  which  were  assign- 
ed to  Royal  Flint,  being  insufficient  to  satisfy  previous  charges  on 
them,  proved  totally  unproductive. 

Debts  to  a  large  amount  due  from  Daniel  Parker  &  Co.,  were  re- 
covered from  Holker,  and  paid  by  him. 

On  the  21st  July,  1796,  Holker  made  a  power  of  attorney  to  James 
Lloyd,  of  Boston,  for  the  purpose  of  recovering  from  the  said  Parker 
the  moneys  supposed  to  be  due  to  him,  and  at  the  same  time  trans- 
mitted to  the  said  Lloyd  copies  of  the  judgment  obtained  by  him 
against  Parker,  in  June,  1788,  and  of  a  judgment  obtained  against 
Holker  by  John  Ross  for  the  sum  of  12,933/.  75.  Id.  Pennsylvania 
currency,  equal  to  ^34,488.95.  This  judgment  was  for  a  debt  due 
from  Daniel  Parker  &  Co.,  was  rendered  subsequent  to  the  indenture 
of  six  parts  hereinbefore  stated,  and  had  been  discharged  by  Holker. 

Mr.  Lloyd  placed  these  papers  in  the  hands  of  Mr.  Lowell,  an  at- 
torney at  law  of  Boston,  who  instituted  an  action  of  debt  on  the  judg- 
ment obtained  by  Holker  against  Parker.  This  suit  was  brought  by 
way  of  attachment.  At  the  June  term,  1797,  Daniel  Parker  appeared, 
by  his  attorney,  and  filed  four  several  pleas  in  bar  of  the  action,  in 
all  of  which  the  indenture  of  six  parts  hereinbefore  stated  was  pleaded, 
as  a  release  of  the  judgment  on  which  the  suit  was  instituted. 

The  plaintiff's  attorney  prayed  oyer  of  the  instrument  of  which  the 
defendant  had  made  a  profert  in  his  pleas,  and,  in  the  October  term, 
1797,  not  having  replied  or  demurred  to  the  said  pleas,  entered  into  a 
rule  of  court,  by  which  the  said  action  and  all  demands  were  referred 
to  Nathan  Goodale,  George  Deblois,  and  Fisher  Ames,  Esqs.,  with 
liberty  reserved  to  Holker  of  disagreeing  to  the  rule  thirty  days  after 
he  should  receive  notice  of  it. 

Notice  of  this  rule  was  received  by  Holker  in  August,  1798,  but 
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he  does  not  appear  to  have  been  infonned  •that  any  liberty  [  *439  ] 
of  dissenting  from  it  was  reserved  to  him.     It  would  seem 
that  he  submitted  to  it  with  some  repugnance,  and  under  the  idea  that 
it  was  unavoidable. 

On  the  8th  of  September,  1798,  Holker  made  an  affidavit,  which 
he  transmitted  to  his  attorney,  stating  many  reasons  why  the  referees 
should  not  immediately  proceed  to  make  up  their  award  in  the  case, 
and  showing  that  in  the  settlement  of  the  complex  accounts  between 
Parker  and  himself,  much  testimony  would  be  required  respecting 
transactions  both  in  Europe  and  America,  and  that  so  much  depended 
on  the  entries  in  the  books  of  the  bank  at  Philadelphia,  that  the  set- 
tlement ought  to  take  place  there.  He  declared,  however,  that  he 
would  endeavor  to  be  prepared  to  appear  before  the  arbitrators  in  the 
succeeding  months  of  November  or  December,  or  sooner  if  practica- 
ble. 

In  October,  1798,  the  rule  of  reference  was  made  absolute.  Mr. 
Holker  had  assigned  this  claim  to  Mr.  Lowell,  the  father  of  his  attor- 
ney at  law,  the  administrator  of  Mr.  Russell,  so  far  as  would  be  ne- 
cessary to  satisfy  a  debt  due  to  Russell's  estate.  On  the  6th  of  No- 
vember, 1798,  Mr.  Uoyd  wrote  a  letter  to  Mr.  Holker,  informing  him 
that  his  affidavit  had  been  laid  before  the  court,  in  consequence  of 
which  his  cause  had  been  continued  until  the  succeeding  June  term. 
On  the  23d  of  the  same  month  Mr.  Lloyd  addressed  another  letter 
to  Mr.  Holker,  informing  him  that  the  ^  referees  would  attend  to  his 
business  whenever  it  might  be  convenient  for  him  to  appear  before 
them." 

.  Suits  had  been  instituted  against  Holker,  in  Philadelphia,  in  which 
he  had  been  compelled  to  give  bail  in  large  sums.  He  then  resided 
in  Virginia,  and  was  arrested  in  Baltimore,  by  his  bail,  in  April,  1799, 
and  carried  to  Philadelphia,  where  he  was  enabled  to  obtain  other 
bail  on  no  other  condition  than  the  express  stipulation  of  not  proceed- 
ing to  Boston.  On  the  18th  of  May  he  made  an  affidavit  before  the 
mayor  of  Philadelphia,  stating  that  he  was  prevented  by  this  deten- 
tion from  proceeding  to  Boston,  in  order  to  attend  the  referees  in  per- 
son as  he  proposed  to  do.  That  he  was  about  petitioning  the  supreme 
court  of  Pennsylvania  for  a  special  court,  which  he  had 
reason  to  believe  he  *  should  obtain  in  the  course  of  the  sue-  [  *  440  ] 
ceeding  July  or  August,  but  that  in  the  mean  time  it  was 
utterly  out  of  his  power  to  go  to  Boston.  This  affidavit  was  trans- 
mitted to  his  attorney  in  Boston.  On  the  24th  of  June,  Mr.  Lowell 
addressed  the  following  letter  to  Mr.  Holker :  — 

"  I  received  your  affidavit  through  my  friend  Mr.  Lloyd,  and  with 
hnnch  difficulty  obtained  a  delay.     The  referees  adjourned  to  the  1st 


610         SUPREME    COURT   OF   THE    UNITED   STATES. 


Holker  v.  Parker.    7  C. 


of  September  next,  when  the  cause  will  go  on  at  all  events,  whether 
you  are  here  or  not.  As  to  success  without  your  aid  it  is  out  of  the 
question,  as  we  know  nothing  of  the  cause,  and  as  your  subsequent 
covenants  with  Parker  will  appear  to  annihilate  your  claims  under 
the  judgment  Whether  you  will  eventually  succeed  in  getting  a 
nominal  judgment  against  Parker  if  you  do  attend,  you  alone  can 
judge.  I  am  rather  inclined  to  think  I  could  persuade  the  adverse 
counsel  to  give  us  a  judgment  for  the  whole  or  part  of  the  property 
attached  —  (^7,200.)  They  appear  to  be  heartily  sick  of  defending 
Parker,  as  they  know  him  to  be  immersed  beyond  hope  of  recovery, 
and  are  doubtful  whether  they  will  be  compensated  for  their  trouble. 
Whether  some  arrangement  of  this  sort  would  not  be  advantageous 
to  you  if  it  can  be  effected,  considering  your  doubt  of  recovery,  and 
the  certainty  of  Parker's  inability  to  pay  what  may  be  decreed,  you 
best  can  judge. 

"  Whatever  you  do  on  this  point  let  it  be  explicit,  as  Mr.  Lloyd  and 
myself  mean  to  avoid  all  responsibility,  and  every  hazard  of  future 
blame.  I  beg  you  will  inform  me  speedily  what  we  shall  do  about 
your  action,  as  the  referees  will  meet  in  sixty  days  or  thereabouts.'' 

This  letter  was  transmitted  to  Mr.  Holker  by  Mr.  Lloyd,  who  sub- 
joined thereto  the  following  letter : — 

"  Inunediately  on  the  receipt  of  your  favor  covering  a  memorial  to 
the  circuit  court,  I  delivered  them  both  to  Mr.  Lowell,  who  duly  at- 
tended thereto ;  the  result  is  communicated  in  the  foregoing  letter 
from  that  gentleman.  His  obtaining  the  delay  is  what  could 
[  •  441  ]  not  have  been  calculated  on.  The  court  would  *  not  have 
granted  it.  To  avoid  expense  in  feeing  counsellors,  it  was 
acceded  to  by  the  other  party. 

*<  The  period  now  fixed  can  no  longer  be  protracted  on  any  ac<x>unt 
whatsoever.  From  what  I  can  learn  of  the  disposition  of  the  defend- 
ants, it  is  truly  depicted  to  you  in  Mr.  Lowell's  letter ;  they  would, 
as  he  observes,  probably  confess  judgment  for  the  greater  part  if  not 
the  whole  of  the  property  attached.  It  must  be  understood  that  they 
would  do  this  only  on  the  condition  that  they  should  receive  a  full 
discharge  from  you  on  account  of  Daniel  Parker.  You  will  please  to 
let  me  receive  your  determination  as  soon  as  may  be  convenient." 

These  letters  were  never  answered  by  Mr.  Holker.  A  petition  had 
been  presented  by  Holker  to  the  supreme  court  of  Pennsylvania,  to 
have  his  person  liberated  on  delivering  up  all  his  property,  for  the 
use  of  his  creditors,  in  pursuance  of  a  law  of  that  State.  This^ti- 
tion  came  on  to  be  heard  on  the  13th  of  September,  1799  but  was  con- 
tinued from  time  to  time  until  the  14th  day  of  April,  1800 ;  when,  by 
the  judgment  of  that  court,  he  was  discharged  from  custody. 
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The  referees  made  the  following  report  to  the  circuit  court  during 
the  October  term,  1799. 

"  The  subscribers,  pursuant  to  the  annexed  rule,  met  at  the  office 
of  Nathan  Goodale,  on  the  8th  day  of  June,  1799,  after  notifying 
John  Lowell,  Jr.,  esquire,  attorney  for  the  plaintiff,  John  Holker,  and 
William  Hull,  esquire,  attorney  for  said  Daniel  Parker,  the  said  at- 
torneys attending  our  meeting,  and  John  Lowell,  Jr.,  esquire,  in  behalf 
of  said  Holker,  having  asked  a  delay  or  adjournment  until  the  1st 
day  of  September  then  next,  now  last  past,  and  on  the  said  1st  day 
of  September  the  referees  having  again  met,  and  the  said  parties  ap- 
pearing by  their  attorneys,  and  having  been  fully  heard,  the  said 
meeting  was  again  adjourned,  at  the  request  of  the  said  Lowell,  until 
this- day,  being  the  23d  day  of  October,  1799,  when  the  said  attor- 
neys having  again  appeared,  and  nothing  further  being  offered  in 
support  of  their  several  allegations,  we  do  award  that  the 
said  John  Holker,  the  plaintiff,  *  recover  against  the  said  [  *442  ] 
Daniel  Parker  the  sum  of  $5,000,  in  full  satisfaction  and 
discharge  of  all  debts,  costs,  judgments,  executions,  accounts,  con- 
troversies, claims,  or  demands,  subsisting  between  them,  of  what 
name  or  nature  soever." 

The  award  was  read  and  accepted,  and  judgment  immediately  ren- 
dered for  $5,000,  without  costs,  which  sum  was  received  by  the  attor- 
ney of  Mr.  Holker,  and  the  balance,  after  deducting  costs  and  commis- 
sions, was  paid  to  the  administrator  of  Russell,  to  whom  Holker  was 
indebted,  and  to  whom  he  had  made  an  assignment  of  his  claims 
against  Parker,  so  far  as  it  should  be  necessary  to  satisfy  the  said  debt 

It  appears  that  the  evidences  in  support  of  Holker's  claims,  other 
than  the  two  judgments  which  have  been  mentioned,  were  never  in 
the  hands  of  his  counsel,  and  were  consequently  never  laid  before 
the  referees ;  that  the  counsel  for  Holker  never  controverted  the  alle- 
gation made  on  the  part  of  Parker,  that  the  judgment  obtained  by 
Holker  in  the  court  for  the  county  of  Philadelphia,  was  released  by 
the  indenture  of  six  parts ;  nor  ever  insisted  that  it  was  to  be  consi- 
dered diB  primd  fade  evidence,  subject  to  such  objections,  or  to  such 
discounts  as  Parker  might  make.  The  accounts  between  the  parties 
do  not  appear  to  have  been  examined,  nor  the  judgment  of  the  arbi- 
trators exercised  on  any  part  of  the  case.  The  award  for  $5,000  was 
made  with  the  consent  of  Parker's  attorney,  and  without  objection 
on  the  part  of  Holker's  attorney.  That  transaction  is  thus  stated  by 
Mr.  Lowell :  "  Some  time  before  the  trial,  the  counsel  for  Parker 
did  lead  this  deponent  to  understand  that,  as  they  were  desirous 
of  closing  the  affair,  they  should  not  object  to  our  taking  judgment 
for  the  amount  attached,  but  the  deponent  wholly  and  abdoIut<ily  did 
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reject  the  said  proposal.  He  however  stated  it  to  said  Holker,  and 
begged  his  instructions  thereon,  but  said  Holker  never  replied  to  said 
letter ;  when  the  referees  met,  and  this  deponent  found  they  would 
proceed  to  final  judgment  against  his  cHentfor  defect  of  evidence,  he, 
this  deponent,  stated  the  former  offer,  but  the  adverse  counsel  refused 
to  agree  to  it,  but  Said  that  they  had  no  objection  to  our  taking 
judgment  if  the  referees  saw  fit  for  ^5,000  instead  of 
[  **448  ]  *  $7,200  or  thereabouts,  the  amount  attached ;  though  they 
declared  they  had  doubts  whether  on  a  final  liquidation 
there  would  be  so  much  due.  The  referees  taking  their  admission 
against  them  awarded  that  sum.  But  it  was  never  agreed  by  this 
deponent  that  such  a  sum  should  be  taken  in  full  of  the  said  Holker's 
demands.  It  was  no  compromise,  nor  was  there  any  secret  under- 
standing ;  but  he  deemed  it  his  duty  to  obtain  even  this  sum  rather 
than  an  award,  which  would  have  been  otherwise  made,  that  the 
said  Parker  owed  the  said  Holker  nothing."  The  attorney  for  Mr. 
Parker,  whose  deposition  is  also  in  the  record,  states  the  transaction 
thus :  "  After  a  considerable  examination  of  the  accounts  by  the 
arbitrators  without  coming  to  a  decision,  Mr.  Lowell  agreed  that 
they  should  award  to  Mr.  Holker  $5,000,  in  full  of  all  demands,  pro- 
vided, I  would  agree  to  give  security  for  the  payment  of  the  money 
to  Mr.  Holker  or  to  his  attorney,  Mr.  Parker  being  abroad*  I  agreed 
to  it.  We  both  agreed  to  it.  It  was  done.  When  Mr.  Iiowell  and 
myself  had  agreed,  we  stated  our  agreement  to  the  arbitrators."  To 
another  interrogatory  the  same  witness  answers :  <'  I  did  not  recom- 
mend to  the  arbitrators  any  award  until  the  parties  had  agreed  upon 
a  sum ;  myself  and  Mr.  LowelL" 

Two  of  the  arbitrators  are  dead.  The  deposition  of  the  third  has 
been  taken.  He  says  that  the  award  was  founded  entirely  on  the 
admission  of  Mr.  Parker's  attorney. 

The  correspondence  of  Mr.  Holker  with  his  attorneys,  showed  his 
confident  reliance  on  the  judgments  placed  in  their  hands  as  amount- 
ing to  primd  facie  evidence,  and  that  his  claims  considerably  exceed- 
ed those  judgments.  The  evidence  now  taken  in  the  cause  swells 
them  to  a  very  great  amount. 

There  is  evidence  that  Daniel  Parker  was  at  the  time  much  em- 
barrassed in  consequence  of  deep  speculation  in  the  national  debt  of 
France ;  and  that  he  was  certainly  believed  by  the  attorney  of  Mr. 
Holker  to  be  insolvent  This'  was  at  that  time  the  general  impres- 
sion. It  was  afterwards  known  to  be  erroneous. 
[  *  444-  ]  *  Mr.  Holker  instituted  a  suit  against  Mr.  Parker,  in  France, 
where  it  was  determined  that  he  was  barred  by  the  judg>» 
ment  rendered  against  him  in  the  circuit  court  of  the  United  States, 
on  the  award. 
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Holker  and  his  trastees  have  now  brought  this  suit  in  the  circuit 
court  of  the  United  States,  sitting  in  chancery,  praying  that  the 
award  may  be  set  aside  in  whole  or  in  part,  that  the  accounts  be* 
tween  Holker  and  Parker  may  be  settled,  and  that  Parker  may  be 
decreed  to  pay  the  sum  which  shall  appear  to  be  due.  Parker  has 
pleaded  the  award  and  judgment  thereon  in  ba#of  these  claims  and 
of  any  account. 

On  a  hearing,  the  bill  of  the  plaintifis  was  dismissed,  and  from 
that  decree  an  appeal  was  made  to  this  court 

Harper^  for  the  appellants. 

•  Amory^  and  P.  B.  Key^  for  the  appellees.  [  *  447  ] 

*  Marshall,  C.  J.,  after  stating  the  facts  of  the  case,  de-  [  *  449  ] 
livered  the  opinion  of  the  courts  as  follows :  — 

On  the  part  of  the  appellants  it  is  contended  that  an  attorney  at 
law  has  no  power,  without  the  consent  of  his  client,  to  transfer  a  cause 
to  other  judges  than  those  appointed  by  the  laws,  and  to  place  it  be- 
fore a  tribunal  distinct  from  that  before  which  the  party  himself  has 
chosen  to  place  it. 

In  this  opinion,  however,  the  majority  of  the  court  does  not  concur. 
It  is  believed  to  be  the  practice  throughout  the  Union,  for  suits  to  be 
referred  by  consent  of  counsel  without  special  authority,  and  this  uni- 
versal practice  must  be  founded  on  a  general  conviction  that  the  power 
of  an  attorney  at  law  over  the  cause  of  his  client  extends  to  such  a 
rule.  Were  it  otherwise,  courts  could  not  justify  the  permission  which 
they  always  grant,  to  enter  a  rule  of  reference,  when  consented  to 
by  counsel  on  both  sides.  In  this  case,  however,  the  letter 
•  and  affidavit  of  Mr.  Holker,  of  the  8th  of  September,  1798,  [  *  450  ] 
rnanifests  at  least  an  acquiescence  in  the  rule,  which  the  op- 
posite party  had  a  right  to  consider  as  an  assent  to  it. 

The  same  letter  and  affidavit  will  meet  the  still  stronger  objection 
which  has  been  made  to  the  reference  of  matters  not  involved  in  the 
suit  actually  depending  in  court.  They  certainly  impair  very  much 
the  weight  and  influence  of  those  arguments  which  have  been  urged 
against  so  much  of  the  award  as  respects  those  demands  of  Holker 
which  were  not  in  suit. 

The  court,  however,  does  not  perceive,  in  the  transactions  which 
took  place  previous  to  the  award  itself,  any  circumstance  which  could 
justify  a  decree  to  set  it  aside.  The  great  and  real  question  in  the 
cause  is,  has  the  award  been  made  under  such  circumstances,  and  is 
it  of  such  a  character,  that  it  ought  to  bind  the  parties  ' 
VOL.  II.  52 
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In  examining  this  question,  it  is  natuial  to  inquire  whether  this  be 
in  fact  an  award,  in  forming  which  the  judgment  of  the  arbitrators 
has  been  exercised,  or  a  compromise  wearing  the  dress  of  an  award* 
The  evidence  upon  this  point  is  thought  very  clear.  Nothing  can  be 
more  explicit  than  the  testimony  of  Greneral  Hull,  who  was  the  attor- 
ney  of  Mr.  Parker.  ^He  states  an  agreement  in  the  most  express 
terms  between  himself  and  Mr.  Lowell,  on  the  sum  for  which  the 
award  should  be  given ;  and  the  arbitrator,  whose  deposition  has  been 
taken,  declares  that  the  award  was  made  solely  on  the  acknowledg- 
ment of  the  defendant's  counsel. 

To  the  deposition  of  Mr.  Lowell  himself  great  respect  is  due.  He 
denies  a  compromise,  but  on  examining  his  testimony  the  court  is  of 
opinion  that  his  denial  goes  no  further  than  to  the  form  of  an  agreement. 
The  facts  he  states  prove  one  in  substance.  Believing  himself  that 
Holker's  judgment  against  Parker  was  released,  and  that  the  referees 
would  entirely  disregard  it,  he  himself  not  having  insisted  on  it,  or 
questioned  the  validity  of  the  pleas  in  bar,  be  reminded  Parker's 
attorney,  in  the  presence  of  the  referees,  of  his  former  offer  to  give 

$7,200  in  satisfaction  of  all  demands. 
[  *451  ]  *It  WEU3  impossible  to  misunderstand  this  declaration.  It 
was  substantially  a  proposition  to  accept  an  offer  which  had 
been  formerly  rejected.  General  Hull  replied  that  he  would  not  now 
give  that  sum,  but  would  give  $5,000.  Mr.  Lowell  did  not  agree  to 
accept  this  offer,  but  he  did  not  reject  it.  He  looked  on  silently,  and 
saw  the  referees  about  to  make  up  an  award,  not  on  the  testimony 
of  the  cause,  but  on  a  declaration  on  the  part  of  the  defendant  that 
he  would  give  $5,000,  made  in  answer  to  one  from  himself  apparently 
clinging  to  a  former  offer  to  give  $7,200.  The  referees  necessarily  con* 
strued  this  silence  into  consent,  and  Mr.  Lowell  was  not  unwilling 
that  they  should  put  this  construction  on  it.  He  thought  it  his  duty, 
he  says,  to  secure  even  this  sum  for  his  client  rather  than  have  %ui 
award  that  Parker  owed  him  nothing,  which  would  have  been  equally 
obligatory. 

This  then  is  substantially  a  compromise,  and  not  an  award.  It  is 
difficult  to  examine  this  cause,  and  to  feel  the  clear  conviction  which 
was  felt  by  Mr.  Lowell,  that  the  referees,  had  the  case  of  Holker  been 
brought  as  fully  before  them  as  it  was  in  the  power  of  his  attorney 
to  bring  it,  and  pressed  as  earnestiy  on  them  as  its  importance  de 
served,  would  have  awarded  that  Parker  owed  him  nothing. 

Had  not  the  sufficiency  of  the  pleas  in  bar  been  impliedly  admit- 
ted — -  had  the  legal  operation  of  the  covenant  of  six  parts  been  seri- 
ously contested,  it  is  far  from  being  dear  that  the  referees  would  have 
affirmed  the  sufficiency  of  these  pleas,  or  have  construed  the  cove- 
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Dant  to  be  a  release  of  the  judgment.  There  is  certainly  much  rea- 
son to  doubt  whether  the  covenant  of  Holker,  although  it  may  be 
an  independent  covenant,  amounts  to  a  release  of  the  judgment  he 
had  obtained  against  Parker.  The  mind  of  the  referees  does  not  ap- 
pear to  have  been  exercised  on,  or  called  to  this  question.  They  do 
not  appear  to  have  had  a  fair  opportunity  to  form  an  opinion  on  it» 
It  does  not  appeax  that  the  indenture  itself  was  inspected  by  them, 
and  the  description  given  of  it  in  the  pleas  is  inaccurate.  The  pleas 
describe  the  covenant  as  containing  the  word  "judgment,"  which  it 
does  not  contain.  The  covenant  is  "  to  vacate,  annul,  dis- 
continue, and  withdraw,  all  *  suits,  actions,  and  proceedings  [  *  452  ] 
whatever."  The  pleas  introduce  the  word  "judgment"  in 
their  description  of  the  covenant ;  a  word  which  essentially  varies 
its  construction.  Had  the  real  case  been  brought  before  the  refereeSi 
and  their  attention  been  directed  to  this  circumstance,  it  cannot  be 
assumed  as  certain  that  they  would  have  considered  the  judgment 
as  vacated,  or  would  have  refused  to  receive  it  as  primd  facie  evidence 
of  a  claim  to  its  fiill  amount,  open  to  such  objections  as  Parker  might 
make  to  it. 

Had  they  even  been  of  a  different  opinion,  they  could  not  have  be- 
lieved it  certain  that  Parker,  who  had  escaped  from  this  country,  leav- 
ing debts  to  an  immense  amount  which  Holker  was  compelled  to  pay, 
against  whom,  when  only  part  of  those  debts  were  paid,  Holker  had 
obtained  a  judgment  for  $125,951.04,  was  not  the  debtor  of  Holker 
to  a  large  amount.  With  this  view  of  the  case,  had  they  understood 
that  Holker  was  intercepted  in  his  attempt  to  attend  them,  and  de- 
tained by  legal  process,  it  ought  not  to  have  been  supposed  that  they 
would  have  refused  to  suspend  the  award  until  the  issue  of  his  appli- 
cation to  the  supreme  court  of  Pennsylvania  for  the  liberation  of  his 
person  should  be  known. 

To  this  court,  then,  it  appears  that  this  award  is  not  the  judgment 
of  the  arbitrators  in  the  cause,  but  a  compromise  between  the  attor- 
neys, taking  the  form  of  an  award,  and  a  compromise  made  at  a  time 
when  the  cause  was  not  so  desperate  as  the  attorney  supposed  it  to 
be.  It  was  a  sacrifice  of  great  and  important  interests  at  a  time 
when  that  sacrifice  does  not  appear  to  have  been  absolutely  necessary. 
Has  the  attorney  a  right  to  make  such  a  compromise  ? 

Although  an  attorney  at  law,  merely  as  such,  has,  strictly  specJdng, 
no  right  to  make  a  compromise ;  yet  a  court  would  be  disinclined  to 
disturb  one  which  was  not  so  unreasonable  in  itself  as  to  be  ex- 
claimed  against  by  all,  and  to  create  an  impression  that  the  judg- 
ment of  the  attorney  has  been  imposed  on,  or  not  fairly  exercised  in 
the  case.     But  where  the  sacrifice  is  such  as  to  leave  it  scarcely  po0- 
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sible  that,  with  a  full  knowledge  of  every  circumstance,  such 
{  •  463  ]  a  compromise  could  be  fairly  *  made,  there  can  be  no  hesi- 
tation in  saying  that  the  compromise,  being  unauthorized, 
and  being  therefore  in  itself  void,  ought  not  to  bind  the  injured  party. 
Though  it  may  assume  the  form  of  an  award  or  of  a  judgment  at 
law,  the  injured  party,  if  his  own  conduct  has  been  perfectly  blame- 
less, ought  to  be  relieved  against  it.  This  opinion  is  the  more  reap 
sonable  because  it  is  scarcely  possible  that,  in  such  a  case,  the  oppo- 
site party  can  be  ignorant  of  the  unfair  advantage  he  is  gaming.  His 
conduct  can  seldom  fail  to  be  tainted  with  some  disingenuous  prac- 
tice, or,  if  it  has  not,  he  knows  that  he  is  accepting  a  surrender  of  the 
rights  of  another  from  a  mein  who  is  not  authorized  to  make  it. 

The  testimony  in  this  cause  accounts  for  the  readiness  with  which 
Mr.  Lowell  acceded  to  the  offer  of  General  HuiL  He  acted  under  a 
mistake,  and  that  mistake  is  fully  disclosed  in  the  record.  He  be- 
lieved Parker  to  be  irretrievably  ruined.  He  thought  him  totally  and 
absolutely  insolvent.  This  impression  was  communicated  to  the 
referees.  They  too  were  of  opinion  that  to  drudge  through  the  trunks 
of  papers  arrayed  before  them,  for  the  purpose  of  ascertaining  how 
much  one  insolvent  owed  another,  would  be  a  useless  waste  of  time. 

Mr.  Lowell  was  apparently  of  opinion  that  nothing  beyond  the 
attached  effects  was  worth  pursuing.  He  believed  sincerely  that  an 
award  of  $700,000  would  not  avail  his  client  more  than  an  award 
for  $7,000,  and  that  he  should  ill  perform  his  duty  if  he  put  the  at- 
tached effects  in  any  hazard  in  the  vain  attempt  to  get  a  judgment 
for  a  larger  sum.  He  could  not,  therefore,  venture  on  any  measure 
which  might  have  produced  a  release  of  those  effects.  They  were  the 
sole  object  of  his  contemplation  and  pursuit.  Those  he  knew  to  be 
substance,  every  thing  further  he  thought  a  shadow.  This  opinion 
seems  to  have  influenced  his  whole  conduct,  and  to  have  determined 
him  to  accede  to  the  compromise  offered  by  Parker's  attorney. 

It  has  been  said  that  an  award  rendered  under  these  circumstances 
ought  not  to  bind  Holker,  unless  his  own  gross  negligence  may  have 
deprived  him  of  that  equity  which  would  otherwise  belong  to  his 

case. 
[  *  454  ]      *  Let  his  conduct  be  examined. 

He  appears  to  have  been  strongly  impressed  with  the  im* 
portance  of  his  personal  attendance  on  the  arbitrators.  Indeed,  it 
could  scarcely  be  otherwise.  Although  his  judgment  against  Parker 
might  not  be  viewed  as  a  nullity,  it  would  certainly  be  opened,  and 
all  the  items  on  which  it  was  founded  be  liable  to  exception.  His 
personal  explanations  would  certainly  be  essential.  They  would  also 
be  essential  in  encountering  the  credits  which  might  be  claimed  by 
Parker.    His  personal  attendance  was  impossible. 


FEBRUARY  TERM,  1812.  617 


'     Holker  v.. Parker.    7  G. 


He  appears  to  have  indulged  the  hope  that  he  might  be  liberated 
in  time,  until  the  period  allowed  for  appearing  before  the  referees  had 
passed  away. 

It  is  true  that  he  ought  to  have  transmitted  his  papers  to  his  ajttor- 
neys«  The  evidence  now  adduced,  or  a  considerable  part  of  it,  might 
then  have  been  obtained.  That  he  was  led  to  believe  Parker  insol- 
vent would  not  be  a  sufficient  excuse  for  neglecting  to  do  so,  unless 
it  could  be  shown  that  this  impression  was  made  by  Parker  himself, 
or  by  his  agents.  The  evidence  to  this  point  does  not  amount  to 
more  than  light  suspicion. 

Yet  when  it  is  recollected  that  the  plaintiff  was  embarrassed  and 
detained  by  legal  process ;  that  he  did  not  possess  a  clear  and  dis- 
tinct knowledge  of  the  testimony  which  would  be  required ;  that 
some  apology  for  not  making  an  early  exertion  to  obtain  that  testi* 
mony  is  to  be  found  in  the  hope  he  indulged  of  being  enabled  by  the 
discharge  of  his  person  to  attend  the  referees ;  that  the  expectation, 
that  the  judgments  in  the  hands  of  his  counsel  would  be  regarded 
by  the  referees,  ought  not  to  be  considered  as  entirely  unfounded ; 
this  court  is  of  opinion  that  it  would  be  too  rigid  an  application  of 
the  rule  which  exacts,  from  those  against  whom  iniquitous  judgments 
have  been  obtained,  evidence  of  having  done  all  that  was  practicable 
at  law,  to  deny  relief  in  this  case. 

With  the  single  exception  of  his  omitting  to  furnish  the  evidence 
on  which  his  judgment  against  Parker  was  obtained,  and 
to  furnish  copies  of  other  judgments  rendered  *  against  him  [  *  455  ] 
as  one  of  the  firm  of  Daniel  Parker  &  Company,  as  he  did 
in  the  case  of  Ross,  (of  the  efficacy  of  all  which  if  furnished  nothing 
decisive  can  be  said,)  no  negligence  can  be  imputed  to  Holker.  He 
has  not  rested  under  the  decision  against  him,  until  Parker,  confiding 
in  his  security,  may  have  lost  the  means  of  protecting  himself  from 
an  unjust  demand,  but  has  pursued  him  diligently  in  the  courts  of 
France.  Finding  this  award  and  the  judgment  thereon  to  be  an  in- 
surmountable bar  to  the  examination  of  his  claim  in  the  courts  of 
France,  he  has  without  loss  of  time  instituted  this  suit.  Nothing 
appears  in  the  cause  to  induce  an  opinion  that  the  claims  of  the  par- 
ties may  not  now  be  as  fairly  and  as  fully  examined  as  they  could 
have  been  before  the  referees  in  1799. 

Upon  a  full  view  of  the  whole  cause,  this  court  is  of  opinion  that 
the  circuit  court  erred  in  dismissing  the  bill  of  the  plaintiffs ;  and 
that  the  decree  ought  to  be  reversed  and  annulled,  with  directions  to 
set  aside  the  award  and  the  judgment  rendered  in  October,  1799,  and 
to  direct  an  account  between  the  plaintiff  Holker,  and  the  defendant 

7  0.481. 
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[  •  456  ]  •  Barnitz's  Lessee  v.  Robert  Casey. 

7  C.  456. 

The  statute  of  descents  in  Maryland  has  not  declared  how  an  intestate  estate  shall  descend, 
which  was  derived  to  the  intestate  from  his  half  brother,  or  from  his  brother  of  the  whole 
blood,  or  from  his  son  or  daughter,  or  from  his  wife ;  bat  sach  estates  are  left  to  descend 
as  at  common  law. 

A  devise  to  A.  in  fee,  and  if  ho  shall  die  under  the  age  of  twenty-one  years,  and  without 
issue,  then  to  B.  in  fee,  is  a  good  executory  devise ;  and  if  B.  die  before  the  contingency 
happen,  it  devolves  upon  his  heir,  and  so  from  heir  to  heir  until  the  contingency  happeo, 
when  it  vests  absolutely  in  him  only  who  can  then  make  himself  heir  to  B.  the  executory 
devisee.  And  although  A.  be  the  heir  at  law  of  B.,  yet  the  executory  devise  thus  devolv- 
ing on  him,  is  not  merged  in  the  precedent  estate,  but  on  the  death  of  A.  devolves  to  the 
next  heir  of  B.  One  tenant  in  common  cannot  maintain  ejectment  against  his  ootenanti 
without  actual  ouster. 

Error  to  the  circuit  court  for  the  district  of  Maryland,  in  an  eject- 
ment brought  by  the  lessee  of  Barnitz  against  Casey,  to  try  the  title 
of  Barnitz  to  certain  real-estate  in  Baltimore. 

The  facts  of  the  case  were  stated  by  Story,  J.,  in  delivering  the 
opinion  of  the  court,  as.  follows : —  • 

On  or  about  the  6th  of  February,  1780,  Daniel  Barnitz  died  seized 
of  the  premises  in  the  declaration  mentioned,  having,  by  his  will, 
devised  the  same  to  his  wife,  Catharine  Barnitz,  in  fee,  and  leaving 
issue  by  his  said  wife,  an  only  child  and  heir,  Elizabeth  Barnitz,  who 
intermarried  with  one  Charles  AT  Council,  by  whom  she  had  an  only 
child,  John  M' Council;  after  whose  birth,  and  some  time  in  1781, 
Charles  M'Connell  died.  Afterwards,  his  widow,  Elizabeth,  inter- 
married with  one  John  Hammond,  by  whom  she  had  one  child  only, 
John  Barnitz  Hammond,  and  died  on  the  22d  of  April,  1788.  After 
her  death,  John  Hammond  intermarried  with  Elizabeth  AndersoUi 
and  died  on  the  7th  of  April,  1805,  leaving  issue  by  the  last  marriage, 
Jane  B.  Hammond,  and  Henry  Hammond,  his  heirs  at  law,  who  are 
now  alive,  under  whom  the  d^endant  in  ejectment  claims.  On  the 
7th  of  April,  1794,  Catharine  Barnitz  died  seized  of  the  pre- 
[  *  457  ]  mises,  *  having  first  duly  made  her  last  will  and  testament 
By  that  will  she  devised  to  the  said  John  M'Connell,  in  fee, 
two  certain  parcels  of  land.  She  then  devised  another  parcel  of 
land,  including  her  mansion-house,  to  the  said  John  Barnitz  Hammond, 
to  the  intent  and  uses  following,  namely,  subject  (as  to  the  rents 
thereof)  to  certain  trusts  for  the  maintenance  and  education  of  the  said 
John  Barnitz  Hampiond,  and  for  the  payment  of  certain  specific  debts 
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of  the  testratrix.  "  To  the  pse  of  John  Hammond,  the  father,  foi 
and  daring  the  minority  of  the  said  John  B.  Hammond,  if  he  sbaU 
so  long  live,  provided  the  said  John  Hammond  shall  maintain,  clothe, 
and  educate  the  said  John  B.  Hammond,  out  of  the  rents  thereof, 
during  his  minority ;  and  from  and  immediately  after  the  said  John 
B.  Hammond  shall  arrive  to  the  age  of  twenty  one  years,  or  the  death 
of  the  said  John  Hammond,  his  father,  which  shall  first  happen," 
then  to  the  said  John  B.  Hammond,  in  fee.  The  testatrix  then 
provides,  "  and  if  it  should  hereafter  happen  that  the  said  John 
AFConnell  should  die  before  he  shall  arrive  to  the  age  of  twenty-one 
years,  and  vdthout  issue,  then  I  give,  devise,  and  bequeathe  all  the 
estate  of  the  said  John  M'Connell,  which  is  hereby  devised  to  him, 
to  go  immediately  to  the  said  John  B.  Hammond,  his  heirs  and 
assigns  forever.  And  if  it  should  hereafter  happen  that  the  said 
John  B.  Hammond  should  die,  before  he  shall  arrive  to  the  age  of 
twenty-one  years,  and  without  issue,  then  and  in  such  case,  after  the 
payment  of  my  debts  as  above  mentioned,  I  give,  bequeathe,  and  de- 
vise," &c.,  (the  same  land  and  mansion-house  before  devised  to  John 
B.  Hammond,)  to  the  said  John  Hammond,  his  heirs  and  assigns  for- 
ever ;  and  also  the  residue  of  estate  herein  before  or  after  devised  to 
the  said  John  B.  Hammond,  and  not  hereby  otherwise  disposed  of,  I 
then,  and  in  such  case,  give  and  devise  the  same  to  the  said  John 
M'Connell,  to  hold  to  him,  his  heirs  and  assigns  forever,  from  and  im- 
mediately after  the  death  of  the  said  John  B.  Hammond,  as  aforesaid ; 
and  in  case  of  the  death  of  both  of  my  grandsons,  under  age  and 
without  issue  as  aforesaid,  then  I  give,  devise,  and  bequeathe  all 
that  part  of  my  estate  which  I  have  hereinbefore  given  to  the  said 
John  M'Connell,  to  Charles  Barnitz,  of,"  &c.,  "  to  hold  to  him,  his 
heirs  and  assigns  forever." 

*  The  testatrix  then  provides  for  the  payment  of  her  debts,  [  *  458  ] 
by  a  sale  if  necessary,  of  some  of  her  lots  of  land,  on  or  near 
Church  hill,  in  Baltimore,  and  then  proceeds:  "And  I  give  and  devise 
all  the  rest  and  residue  of  the  said  lots  on  or  near  Church  hill  afore- 
said, and  all  my  estate  therein,  subject  nevertheless  to  the  devises 
aforesaid,  to  my  said  grandsons,  John  M'Connell  and  John  B.  Ham- 
mond, their  heirs  and  assigns  forever,  to  be  equally  divided  between 
them,  share  and  share  alike,  as  tenants  in  common,  and  not  as  joint 
tenants."  After  some  intermediate  bequests,  the  testatrix  devises 
^'  all  the  rest,  residue,  and  remainder  of  her  estate,  real  and  personal, 
to  ihe  said  John  M'Connell  and  John  B.  Hammond,  their  heirs  and 
assigns  forever,  to  be  equally  divided  between  them,  share  and  share 
alike." 

John  M'Connell  attained  his  full  age  of  twenty-one  years,  marriedi 
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had  issue,  and  afterwards,  on  the  7th  of  April,  1802,  died  without 
leaving  any  surviving  issue.  And  John  B.  Hammond  died  on  the 
12th  of  February,  1808,  under  the  age  of  twenty-one  years,  and 
without  issue. 

The  lessors  of  the  plaintiff  are  the  children  and  heirs  at  law  of 
Charles  Barnitz,  who  was  the  only  brother  of  Daniel  Bamitz,  the 
testator.  And  upon  the  defect  of  lineal  heirs,  the  said  lessors  claim 
as  next  heirs,  in  blood,  of  John  JVFConnell,  on  the  part  of  his  mother, 
Elizabeth  Bamitz,  the  daughter  of  Daniel  Barnilz.  It  is  admitted 
that  the  inheritable  blood  is  extinct  on  the  part  of  Charles  AFCon- 
nell,  the  father  of  John  M'Connell. 

At  the  death  of  John  B.  Hammond,  the  property  consisted  of  four 
descriptions ;  which  it  may  be  proper  to  enumerate. 

1.  The  land  specifically  devised  to  John  M'Connell,  with  a  limita- 
tiun  over  to  John  B.  Hammond. 

2.  The  land  specifically  devised  to  John  B.  Hammond,  with  a 
limitation  over  in  fee  to  his  father. 

3.  The  moiety  of  the  Church  hill  lots,  and  the  residuary  estate  de- 

vised to  John  M'Connell,  in  fee. 
(  •  459  ]       *A.  The  moiety  of  the  Church  hill  lots,  and  the  residuary 

estate  devised  to  John  B.  Hammond  in  fee,  with  a  limitation 
over  to  John  M'ConnelL 

At  the  time  of  the  death  of  Catharine  Barnitz,  (as  she  survived 
her  daughter,)  her  two  grandsons,  M'Connell  and  Hammond,  were 
her  heirs  at  law. 

Harper,  for  the  plaintiff 

MarHn  and  Pinktiey,  for  the  defendant. 

[  *  464  ]  *  Story,  J.,  after  stating  the  facts  of  the  case,  delivered 
the  opinion  of  the  court,  as  follows :  — - 

It  is  true,  that  the  general  rule  is,  that  an  heir  shall  not  take  by 
devise,  when  he  may  take  the  same  estate  in  the  land  by  descent. 
1  Roll  Abr.  626, 1.  30 ;  Hob.  30;  1  Balk.  242;  1  BL  Eep.  22. 

But  it  is  not  denied  that  all  the  estates  which  each  of  the  grand- 
sons derived  under  the  will,  were  estates  by  purchase.  Admitting  the 
executory  devises  over  to  be  good,  there  could  be  no  doubt  as  to  any 
part  of  the  estates ;  for  the  estates  are  of  a  quality  different  firom 
what  the  parties  would  have  taken  in  the  course  of  descent 

It  has  been  argued  by  the  plaintiff's  counsel,  upon  the  foiegoing 
facts,  that  as  to  the  whole  estate  immediately  devised  to  John 
M'Connelli  the  lessors  of  the  plaintiff  are  entitied  to  recover,  in  th» 
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events  which  have  happened^  as  his  heirs  ex  parte  matema;  and  that 
as  to  the  estate  devised  to  him  upon  the  contingency  of  the  death  of 
John  B.  Hammond  under  age  and  without  issue,  the  lessors  of  the 
plaintiff  are  entitled  to  recover  as  the  heirs  at  law  of  John  M'Connell, 
at  the  time  when  the  contingency  happened,  although  not  heirs  at 
the  time  of  his  death. 

•  The  decision  of  these  points  depends  upon  the  true  con-  [  *  465  ] 
struction  of  the  statute  of  descents  of  Maryland,  and  the 
application  thereto  of  the  principles  of  the  common  law. 

This  statute  of  descents,  1786,  ch.  45,  after  reciting  that  the 
law  of  descents  which  originated  with  the  feudal  system  and  mili- 
tary tenures,  is  contrary  to  justice,  and  ought  to  be  abolished,  en- 
acts, "  That  if  any  person  seized  of  an  estate,"  &c,,  "  shall  die  in- 
testate thereof,  such  lands,"  &c,  <<  shall  descend  to  the  kindred,  male 
and  female,  of  such  person,  in  the  following  order,  to  wit :  First,  to 
the  child  or  children,  and  their  descendants,  if  any,  equally,  and  if  no 
child  or  descendant,  and  the  estate  descended  to  the  intestate  on  the 
part  of  the  father,  then  to  the  father,  and  if  no  father  living,  then  to 
the  brothers  and  sisters  of  the  intestate  of'  the  blood  of  the  father, 
and  their  descendants  equally,  and  if  no  brother  or  sister  as  aforesaid, 
or  descendant  from  such  brother  or  sister,  then  to  the  grandfather  on 
the  part  of  the  father,  and  if  no  such  grandfather  living,  then  to  the 
descendants  of  such  grandfather  and  their  descendants,  in  equal  de- 
gree equally,  and  if  no  descendant  of  such  grandfather,  then  to  the 
father  of  such  grandfather,  and  if  none  such  living,  then  to  the  de- 
scendants of  the  father  of  such  grandfather  in  equal  degree,  and  so 
on,  passing  to  the  next  lineal  male  paternal  ancestor,  and  if  none 
such,  to  his  descendants  in  equal  degree,  without  end.  And  if  no 
paternal  ancestor,  or  descendant  from  such  ancestor,  then  to  the 
mother  of  the  intestate,  and  if  no  mother  living,  to  her  descenHants 
in  equal  degree  equally,  and  if  no  mother  living,  or  descendants  from 
such  mother,  then  to  the  maternal  ancestors  and  their  descendants  in 
the  same  manner  as  is  above  directed  as  to  the  paternal  ancestors 
and  their  descendants.  And  if  the  estate  descended  to  the  intestate 
on  the  part  of  the  mother,  and  the  intestate  shall  die  without  any 
child  or  descendant  as  aforesaid,  then  the  estate  shall  go  to  the 
mother,  and  if  no  mother  living,  then  to  the  brothers  and  sisters  of 
the  intestate  of  the  blood  of  the  mother,  and  their  descendants  in 
equal  degree  equally,  and  if  no  such  brother  or  sister,  or  descendant 
of  such  brother  or  sister,  then  to  the  grandfather  on  the  part  of  the 
mother,  and  if  no  such  grandfather  living,  then  to  his  de- 
scendants in  equal  degree  equally,  and  if  no  such  *  descend-  [  *  466  ] 
ant  of  such  grandfather,  then  to  the  father  of  such  grand- 
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father,  and  if  none  such  living,  then  to  his  descendants  in-eqaai  de- 
gree, and  so  on,  passing  to  the  next  male  maternal  ancestor,  and  if 
none  such  living,  to  his  descendants  in  equal  degrecj  and  if  no  such 
maternal  ancestor,  or  descendant  from  any  maternal  ancestor,  then  to 
the  father  of  the  intestate,  and  if  no  father  living,  to  his  descendants 
in  equal  degree  equally,  and  if  no  father  living,  or  descendant  from 
the  father,  then  to  the  paternal  ancestors  and  their  descendants,  in 
the  same  manner  as  is  above  dhrected  as  to  the  maternal  ancestors." 

^'And  if  the  estate  is  or  shall  be  vested  in  the  intestate  by  purchase, 
and  not  derived  from  or  through  either  of  his  ancestors,  and  there  be 
no  child  or  descendant  of  such  intestate,  then  the  estate  shall  descend 
to  the  brothers  and  sisters  of  such  intestate  of  the  whole  blood,  and 
their  descendants  in  equal  degree  equally,  and  if  no  brother  or  sister 
of  the  whole  blood,  or  descendant  from  such  brother  or  sbter,  then 
to  the  brothers  and  sisters  of  the  half  blood  and  their  descendants,  in 
equal  degree  equally,  and  if  no  brother  or  sister  of  the  whole  or  half 
blood,  or  any  descendant  from  such  brother  or  sister,  then  to  the 
father,  and  if  no  father  living,  then  to  the  mother,  and  if  no  mother 
living,  then  to  the  grandfather  on  the  part  of  the  father,  and  if  no 
such  grandfather  living,  then  to  the  descendants  of  such  grandfather, 
in  equal  degree  equally,  and  if  no  such  grandfather,  or  any  descend- 
ant from  him,  then  to  the  grandfather  on  the  part  of  the  mother,  and 
if  no  such  grandfather,  then  to  his  descendants  in  equal  degree 
equally,  and  so  on  without  end,  alternating  the  next  male  paternal 
ancestor  and  his  descendants,  and  the  next  male  maternal  ancestor 
and  his  descendants ;  and  giving  preference  to  the  paternal  ancestor 
and  his  descendants ;  and  if  there  be  no  descendants  or  kindred  of 
the  intestate  as  aforesaid  to  take  the  estate,  then  the  same  shall  go 
to  the  husband  or  wife,  as  the  case  may  be ;  and  if  the  husband 
or  wife  be  dead,  then  to  his  or  her  kindred  in  the  like  course  as  if 
such  husband  or  wife  had  survived  the  intestate,  and  then  had  died 
entitled  to  the  estate  by  purchase ;  and  if  the  intestate  has  had  more 
husbands  or  wives  than  one,  and  all  shall  die  before  such  intestate, 
then  the  estate  shall  be  equally  divided  among  the  kindred  of  the 

several  husbands  or  wives  in  equal  degree  equally." 
[  *467  ]       •  Ttree  classes  of  cases  are  here  in  terms  provided  for. 

1.  ^'  Estates  descended  to  the  intestate  on  the  part  of  the 
father." 

2.  "  Estates  descended  to  the  intestate  on  the  part  of  the  mother." 

3.  "  Estates  vested  in  the  intestate  by  purchase,  and  not  derived 
from  or  through  either  of  his  ancestors." 

The  case  of  a  propositus  dying  seized  of  an  estate  which  descended 
to  him  from  his  brother  who  had  taken  the  same  by  purchase  or  by 
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descent  not  ex  parte  paterna  or  matema;  and  the  ease  of  a  propositus 
dying  seized  of  an  estate  which  descended  to  him  from  his  own  child 
who  had  taken  the  same  by  purchase  or  by  a  like  descent ;  are  not 
directly  within  the  language  of  the  statute.  For,  by  the  common 
law,  a  descent  from  brother  to  brother  is  held  to  be  an  immediate 
descent,  and  not  from  or  through  the  parents ;  and  the  express  provi- 
sion of  the  statute  of  Maryland  as  to  estates  of  purchase,  necessarJy 
involves  the  same  conclusion ;  and  the  same  may  be  declared  of  a 
descent  from  a  child  to  a  parent  under  the  same  statute. 

It  has  been  argued  that  the  legislature  intended  to  form  a  complete 
scheme  of  descents ;  and  that  the  court  ought  not  to  construe  any 
case  to  be  a  casus  omissus j  if  by  any  reasonable  construction  the  words 
can  be  extended  to  embrace  it.  Both  parties  accede  to  this  argu- 
ment, but  they  apply  it  in  a  very  different  manner.  The  plaintiffs 
contend,  that  the  descent  from  brother  to  brother  was  meant  to  be 
included  in  the  first  and  second  classes  of  descents,  as  the  parents  were 
the  common  link  of  connection,  from  and  through  whom  the  consan- 
guinity was  to  be  sought ;  that  therefore  the  descent,  in  such  case,  is 
ex  parte  paterna^  or  matema,  as  the  father  or  mother  happens  to  be 
the  commune  vinculum^  And  the  plaintiffs  rely  on  the  words,  ^<  and 
not  derived  from  or  through  either  of  his  ancestors,"  in  the  clause 
embracing  the  third  class,  as  distinctly  showing  that  the  legislature 
deemed  every  case  of  descents  to  be  completely  within  the  preceding 
classes.  On  the  other  hand,  the  defendants  contend  that,  whatever 
might  be  the  legislative  supposition,  it  is  impossible  to  support  the 
position,  that  a  descent  from  brother  to  brother,  or  from  child 
to  parent,  is  a  descent  ex  parte  paterna  or  matema.  *  It  is  [  *  468  ] 
therefore,  either  a  casus  omissus,  or  the  words  "and  not 
derived  from  or  through  either  of  his  ancestors"  are  to  be  considered 
not  as  qualifying  and  limiting  the  preceding  words,  but  as  either  con- 
stituting a  fourth  class  of  cases,  embracing  all  such  as  are  not  included 
in  the  three  preceding  classes ;  or  as  explaining  estates  by  purchase 
to  include  all  cases  which  are  not  paternal  or  maternal  descents. 

There  are  certainly  intrinsic  difficulties  in  admitting  either  of  these 
constructions.  If  the  legislature  have  proceeded  on  a  mistake,  it 
would  be  dangerous  to  declare  that  a  court  of  law  were  bound  to 
enlarge  the  natural  import  of  words  in  order  to  supply  deficiencies 
occasioned  by  that  mistake.  It  would  be  still  more  dangerous  to 
admit  that,  because  the  legislatpre  have  expressed  an  intention  to 
form  a  scheme  of  descents,  the  court  were  bound  to  bring  every  case 
within  the  specified  classes.  In  the  present  case,  equal  violence 
would  be  done  to  the  ordinary  use  of  the  terms  employed  by  adopt- 
ing the  constructioir  contended  for  by  either  party. 
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It  is  not  a  descent  from  or  through  the  paternal  or  maternal  linCi 
in  the  sense  of  the  common  law.     Nor  is  it  a  purchase. 

The  words  "  and  not  derived  from  or  through  either  of  his  ances- 
tors" are  manifestly  used  as  explanatory  of  the  legal  import  of  pur- 
chase. They  are  the  exact  words  which  the  common  law  selects  to 
distinguish  the  estate  of  a  purchaser  from  the  estate  of  an  heir. 

It  is  obvious  that  the  legislature  use  the  words  descent  and  pur- 
chase in  their  technical  and  legal  sense.  They  have  also  expressly 
provided  for  the  case  of  a  descent  firom  brother  to  brother,  passing  by 
the  parents ;  and  from  a  child  to  a  parent,  when  there  are  no  brothers 
or  sisters.  These  descents  must,  therefore,  be  direct  and  immediate ; 
and  the  former  case  is  so  deemed  also  at  the  common  law.  It  is, 
therefore,  in  our  judgment  perfectly  clear,  that  a  descent  from  brother 
to  brother  is  not  within  the  statute,  and  of  course  is  a  casus  omissus, 
to  be  regulated  by  the  common  law. 

To  apply  this  to  the  present  case.  By  the  arrival  of  John 
[  *469  ]  AFConnell  at  the  age  of  21  years,  all  the  estates  *  devised 
to  him  immediately  became  absolute  estates  in  fee  simple. 
On  his  death  they  passed  to  his  half  brother,  John  B.  Hammond ; 
and  upon  his  death  they  passed  to  the  heirs-at-law  of  the  latter.  The 
lessors  of  the  plaintiff  have,  therefore,  made  no  sufficient  title  thereto. 

Let  us  now  consider  the  second  question :  whether  the  lessors  of 
the  plaintiff  have  any  title  to  the  estates  which  were  devised  over  to 
John  M'Connell  upon  the  contingency  of  John  B.  Hammond's  dying 
under  age  and  without  issue. 

It  has  been  argued  by  the  defendant's  counsel,  that  this  executory 
devise  is  void,  because  the  contingency  is  too  remote. 

It  is  the  acknowledged  rule,  that  an  executory  devise  is  not  too 
remote  if  the  contingency  may  happen  within  a  life  or  lives  in  being, 
or  21  years  and  a  few  months  after. 

In  the  present  case,  the  contingency  must  have  happened  within 
21  years  at  all  events.  For  if  John  B.  Hammond  attained  his  full 
age,  the  estate  vested  absolutely.  To  have  defeated  the  estate  over, 
it  was  sufficient  either  that  he  attained  his  full  age,  or  died  under 
age,  leaving  issue.  The  authorities  are  conclusive  on  this  point. 
1  Wils.  140,  270;  2  Burr,  873;  1  Taunt  174;  6  Bos.  &  PuL  38; 
12  East.  288 ;  2  Str.  1175.  There  is  no  validity,  therefore,  in  this 
objection. 

In  the  next  place,  it  will  be  necessary  to  consider  what  is  the  nature 
of  an  executory  devise  as  to  its  transmissibiUty  to  heirs,  where  the 
devisee  dies  before  the  happening  of  the  contingency. 

And  it  seems  very  clear  that,  at  common  law,  contingent  remain* 
ders  and  executory  devises  are  transmissible  to  the  heira  of  the  party 
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00  whom  they  are  limited,  if  he  chance  to  die  before  the  contingencj 
happens.  Pollexfen,  64 ;  1  Rep.  99 ;  Cas.  Temp.  Talb.  117.  In  sudi 
ease,  however,  it  does  not  vest  absolutely  in  the  first  heir,  so  as  upon 
bis.  death  to  carry  it  to  his  heir-at-law,  who  is  not  heir-at-law  of  the 
first  devisee,  but  it  devolves  firom  heir  to  heir,  and  vests  absolutely 
in  him  only  who  can  make  himself  heir  to  the  first  devisee 
at  •the  time  when  the  contingency  happens,  and  the  execu-  [  •470  ] 
tory  devise  falls  into  possession. 

This  rule  is  adopted  in  analogy  to  that  rule  of  descent,  which 
requires  that  a  person  who  claims  a  fee  simple;  by  descent,  firom  one 
who  was  first  purchaser  of  the  reversion  or  remainder  expectant  on 
a  freehold  estate,  must  make  himself  heir  of  such  purchaser  at  the 
time  when  that  reversion  or  remainder  falls  into  possession.  Ca 
Lit.  11,  (b.)  14,  (a.) ;  3  Rep.  42.  Nor  does  it  vary  the  legal  result, 
that  the  person  to  whom  the  preceding  estate  is  devised,  happens  to 
be  the  heir  of  the  executory  devisee,  for  though  on  the  death  of  the 
latter  the  executory  devise  devolves  upon  him,  yet  it  is  not  merged 
in  the  preceding  estate,  but  expects  the  regular  happening  of  the  con* 
tingency,  and  then  vests  absolutely  in  the  then  heir  of  the  executory 
devisee.  The  case  of  Goodright  v,  Searle,  2  Wils.  29,  is  decisive  on 
this  point,  and  indeed  runs  on  all  fours  with  the  present. 

But  it  is  contended,  that  the  statute  of  descents  of  Maryland  has 
changed  the  rule  of  the  common  law  in  this  respebt ;  and  has  made 
the  death  of  the  intestate  the  point  of  time  firom  which  the  descent 
and  heirship  are  in  every  case  to  be  traced.  The  third  section,  which 
is  relied  on  for  this  purpose,  enacts  as  follows :  "  That  no  right  in  the 
inheritance  shall  accrue  to  or  vest  in  any  person,  other  than  to  child- 
ren of  the  intestate  and  their  descendants,  unless  such  person  is  in 
being,  and  capable  in  law  to  take  as  heir  at  the  time  of  the  intes- 
tate's death ;  but  any  child  or  descendant  of  the  intestate,  born  after 
the  death  of  the  intestate,  shall  have  the  same  right  of  inheritance 
as  if  born  before  the  death  of  the  intestate." 

In  our  judgment,  the  conclusion  drawn  from  this  clause  is  not 
correct  The  object  of  the  section  is  to  limit  the  natural  capacity  to 
take,  as  heirs,  to  persons  in  being  at  the  time  of  the  death  of  the 
intestate,  where  the  estate  is  then  capable  of  vesting  in  possession ; 
and  not  to  make  persons  heirs,  who,  if  in  being  at  the  time,  would 
not,  by  the  common  law,  answer  the  description  of  absolute  heirs,  or 
to  give  a  vested  absolute  interest,  where  the  comiQon  law  had  given 
only  a  possible  contingent  interest.  The  legislature  had 
in  view  cases  of  •  posthumous  children,  and  cases  where  a  [  *  471  ] 
descent  to  an  heir  had  been  defeated  by  the  subsequent  birth 
of  a  nearer  heir.  The  argument  of  the  defendants,  on  this  point, 
VOL.  II.  53 


626  SUPREME   COURT  OF  THE   UNITED   STATES. 

Blackwell  v.  Patton  and  Erwin's  Lessee.    7  C. 


ought  not,  therefore,  to  preyaiL  No  question  has  been  made  as  to 
the  land  specifically  devised  to  John  B.  Hammond  in  fee,  with  a 
limitation  over  to  his  father  in  fee.  As  that  limitation  over  was  a 
good  executory  devise,  and,  in  the  events  which  happened,  took  effect^ 
it  is  very  clear  that  the  lessors  of  the  plaintiff  cannot  claim  title 
thereto.     This  is,  indeed,  conceded  on  all  sides. 

The  result  of  this  opinion  accordingly  is,  that  the  lessors  of  the 
plaintiff  are  entitled,  as  heirs  of  John  IVTConnell,  at  the  happening 
of  the  contingency,  on  the  death  of  John  B.  Hammond,  under  age, 
and  without  issue,  to  one  moiety  of  the  Church  hill  lands,  and  the 
residuary  estates  as  tenants  in  common  with  the  heirs  of  John  B. 
Hammond ;  but  they  are  not  entitled  to  any  portion  of  the  lands  of 
which  John  M'Connell  had  an  absolute  vested  fee  at  the  time  of  his 
decease. 

As,  however,  a  tenant  in  common  cannot  in  general  maintain  an 
action  of  ejectment  against  his  cotenant,  and  there  are  no  facts  found 
in  this  case  to  prove  an  actual  ouster  and  to  take  it  out  of  the  gene- 
ral rule,  the  consequence  is  that  the  judgment,  in  the  opinion  of  a 
majority  of  the  court,  must  be  affirmed,  with  costs. 

16  H.  275. 
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7  C.  471. 

•The  admission  of  a  deed  to  be  registered,  does  not  predade  an  examination  into  the  evi- 
dence npon  which  it  was  admitted ;  and  if  fonnd  not  to  conform  to  the  requisitions  of  law 
the  registration  is  void.  An  error,  which  coold  not  have  injured  the  plaintiff  in  error,  is 
not  cause  for  reversing  a  judgment. 

Under  the  act  of  the  State  of  Tennessee,  of  Norember  23, 1809,  a  deed,  proved  hj  one  of 
the  subscribing  witnesses  before  a  judge  of  a  court  of  another  State,  where  the  grantor  resided 
and  made  the  deed,  and  registered  in  the  county  where  the  land  lay,  was  valid.  It  is  not 
error  to  allow  au  amendment  of  the  date  of  the  demise  in  a  declaration  in  ejectment. 

Under  the  laws  of  North  Carolina  the  first  grant  under  a  duplicate  warrant  was  valid. 

EiotOR  to  the  circuit  court  of  the  United  States  for  the  district  of 
Tennessee.  The  substance  of  the  exceptions  taken  in  that  courU 
and  the  material  fact^,  appear  in  the  opinion  of  the  court. 

Jlfiof^tn,  for  the  plainti£ 

CawpbeU,  for  the  defendant. 
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*  Marshall,  C.  J.,  delivered  the  opinion  of  the  court,  as  [  *  475  ] 
follows:  — 

The  writ  of  error  in  this  case  is  brought  to  reverse  a  judgment  ob- 
tained by  the  defendants  in  error  against  the  plaintiffs  in  an  eject- 
ment brought  in  the  circuit  court  of  West  Tennessee.  At  the  trial, 
the  plaintiffs  in  that  court  offered  in  evidence,  in  order  to  make  out 
their  title^  a  deed,  bearing  date  the  9th  of  October,  1794,  from  J.  G. 
Blount  and  Thomas  Blount,  of  North  Carolina,  to  David  Allison,  of 
Philadelphia,  which  deed  was  recorded  in  the  county  in  which  the 
lands  lie,  on  the  28th  day  of  December,  1808.  The  defendants  ob- 
jected to  the  admission  of  this  deed,  and  excepted  to  the  opinion  of 
the  court  overruling  the  objection. 

The  origmal  law  requiring  the  enregistering  of  deeds,  passed  in 
North  Carolina  (then  comprehending  wha^  is  now  the  State  of  Ten- 
nessee) in  the  year  1716.  This  act  requires  that  the  deed  shall  be 
acknowledged  by  the  vendor,  or  proved  by  one  or  more  evidences 
upon  oath,  either  before  the  chief  justice  for  the  time  being,  or  in  the 
court  of  the  precinct  where  the  land  lies,  and  registered  by  the  public 
register  of  the  precinct  where  the  land  lies,  within  twelve  months  after 
the  date  thereof.  It  was  afterwards  enacted,  that  the  deed  might  be 
registered  by  the  clerk  of  the  county  in  which  the  land  lies,  and  the 
time  for  the  registration  of  deeds  was  prolonged  until  Tennessee  was 
erected  into  an  independent  State,  after  which  the  time  for  enregister- 
ing of  deeds  continued  to  be  prolonged  by  the  legislature  of  that  State. 

In  the  year  1797,  the  legislature  of  Tennessee  enacted  a  law,  de- 
claring that  deeds  made  without  the  limits  of  the  State,  should  be 
itdmitted  to  registration  on  proof  that  the  same  was  acknowledged  by 
the  grantor,  or  proved  by  one  or  more  of  the  subscribing  witnesses  in 
open  court,  in  some  one  of  the  courts  of  the  United  States,  and  on 
no  other  proof  whatever,  except  where  the  party  holding 
such  deed  shall  have  the  same  proved* or  acknowledged  [  •476  ] 
within  the  limits  of  the  State  of  Tennessee,  agreeable  to  the 
mode  heretofore  in  force  and  use  in  that  State. 

It  is  contended  by  the  counsel  for  the  defendants  in  error,  that  the 
deed  being  recorded  in  the  proper  county,  the  judgment  of  a  compe- 
tent court  has  been  given  on  the  sufficiency  of  the  testimony  on  which 
it  was  registered,  and  that  judgment  is  not  examinable  in  any  other 
tribunal.  But  this  court  is  not  of  that  opinion.  The  proof  on  which 
a  deed  shall  be  registered  is  prescribed  by  law,  and  it  is  enacted  that 
the  deed  shall  not  be  good  and  available  in  law,  unless  it  be  so  proved 
and  recorded.  The  evidence  therefore  is  spread  upon  the  record,  and 
is  always  attainable.  The  order  that  a  deed  should  be  admitted  to 
record  is  an  ex  parte  order,  and  might  often  be  obtained  improperly 
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if  the  order  was  conclusive.  It  is  believed  to  be  the  practice  of  aU 
courts,  where  the  law  directs  conveyances  to  be  recorded,  and  pre- 
scribes the  testimony  on  which  they  shall  be  recorded,  in  terms  simi« 
lar  to  those  employed  in  the  act  of  North  Carolina,  to  hold  themselves 
at  liberty  to  examine  the  proof  on  which  the  registration  has  been 
made. 

This  deed  in  the  present  case  was  proved  before  Judge  Haywood, 
in  North  Carolina,  by  one  of  the  subscribing  witnesses  thereto,  on 
the  29th  of  September,  1797,  and  registered  in  Btoke's  county,  in 
North  Carolina. 

On  the  9th  day  of  December,  1807,  the  handwriting  of  the  sub- 
scribing witnesses,  who  were  dead,  and  of  the  grantors,  was  proved 
before  Samuel  Powell,  one  of  the  judges  of  the  supreme  court  of 
law  and  equity,  in  the  State  of  Tennessee,  who  thereupon  ordered 
the  deed  to  be  registered ;  and  afterwards,  in  November  term,  1808, 
the  same  proof  was  received  in  open  court  in  the  county  where  the 
lands  lie,  and  was  ordered  to  be  registered  by  that  court,  which  order 
was  executed. 

This  court  is  of  opinion  that  the  deed  was  not  suJSiciently  proved 
according  to  the  then  existing  law.  The  probate  before  Judge  Hay- 
wood was  not  sufficient  to  prove  it  as  a  deed  made  out  of  the  State, 
because  the  act  of  1797,  required  that  such  probate  should  be 
[  ^477  ]  made  in  open  *  court.  The  proof  made  before  Judge  Powell, 
and  in  open  court,  is  insufficient,  because  it  was  not  made 
by  a  subscribing  witness. 

On  the  23d  of  November,  1809,  the  legislature  of  Tennessee 
passed  an  act,  declaring  that  all  deeds  for  land  within  the  State, 
made  out  of  the  State  by  grantors  residing  without  the  State,  and 
^  which  shall  have  been  proven  by  one  or  more  of  the  subscribing  wit- 
nesses thereto,  or  acknowledged  by  the  grantor  or  grantors  before  any 
judge  of  any  court  in  another  State,  or  before  the  mayor,  &x;.,  and 
shall  have  been  registered  in  this  State  in  the  county  where  the  land, 
or  any  part  thereof  lies,  within  the  time  required  by  law  for  registering 
the  same,  such  probate  and  registration  shall  be  good  and  sufficient 
to  entitle  the  same  to  be  read  in  evidence  in  any  court  within  this 
State." 

This  act  appears  to  the  court  to  cover  the  precise  case.  This  was 
a  deed  for  land  lying  within  the  State  of  Tennessee,  made  out  of  the 
State  by  grantors  residing  without  the  State,  which  had  been  proven 
by  one  of  the  subscribing  witnesses  thereto  before  a  judge  of  a  court 
of  another  State,  and  had  been  registered  in  the  county  where  the 
land  lay  within  the  time  required  by  law  for  registering  the  same. 

This  act  gave  complete  validity  to  the  registration  made  in  De« 
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dember,  1808,  and  entitled  the  deed  to  be  read  in  evidence.  It  look- 
ed  back,  in  order  to  affirm  and  legalize  certain  registrations  made  on 
probates  which  did  not  satisfy  the  laws  existing  at  the  time,  but 
which  the  legislature  deemed  sufficient  for  the  future. 

In  tracing  his  title,  the  plaintiff  in  the  circuit  court  gave  in  evi- 
dence a  deed  to  himself  which  bore  date  posterior  in  point  of  time  to 
the  demise  laid  in  the  declaration  of  ejectment.  The  defendant,  on 
this  account,  objected  to  the  deeds  going  in  evidence  to  the  jury,  but 
the  court  overruled  the  objection,  and  declared  the  date  of  the  lease 
to  be  immaterial,  and  that  it  should  be  overlooked,  or  the  piaintifl 
have  leave  to  amend.  The  declaration  Was  amended  by  striking  out 
the  date  of  the  lease  mentioned  in  the  declaration,  and  inserting  a 
date  posterior  to  the  conveyance  made  to  the  plaintiff. 

•  In  an  ejectment,  the  lease  is  entirely  a  fiction  invented  [  ^478  ] 
for  the  purpose  of  going  fairly  to  trial  on  the  title.  Courts 
have  exercised  a  full  discretion  in  allowing  it  to  be  amended.  A  plain- 
tiflF  has  firequently  been  allowed  to  enlarge  the  term  when  it  has  ex- 
pired before  a  final  decision  of  the  cause.  Between  making  the  term 
extend  to  a  more  distant  day,  and  commence  at  a  later  day,  the  court 
can  perceive  no  difference  in  substance.  They  are  modifications  of 
the  same  power  intended  to  effect  the  same  object ;  and  although  not 
precisely  the  same  in  form,  the  one  is  not  greater  in  degree  than  the 
other.     The  amendment,  therefore,  was  properly  allowed. 

Although  this  court  is  of  opinion  that  the  circuit  court  erred,  in 
saying  that  it  was  unnecessary  to  prove  a  title  in  the  lessor  of  the 
plaintiff  at  the  date  of  the  demise  laid  in  the  declaration,  yet  it  is  an 
error  which  could  not  injure  the  defendants,  or  in  any  manner  affect 
the  cause.  The  amendment  being  allowed,  the  question  whether  the 
deed  could  have  been  read  in  evidence  had  the  amendment  not  been 
made  becomes  wholly  immaterial,  and  this  court  will  not  notice  it. 

For  the  purpose  of  showing  that  the  original  grant  was  void,  the 
defendant  then  offered  evidence  to  prove  that  it  was  founded  on 
a  duplicate  warrant  issued  by  John  Armstrong,  entry-taker  of  western 
lands  for  the  State  of  North  Carolina,  in  the  year  1793,  the  original 
warrant  being  still  in  the  hands  of  the  surveyor-general  of  the  middle 
district  within  which  the  original  entry  was  situated ;  and  that  the 
grantees,  after  the  said  grant  was  issued,  obtained  the  original  war- 
rant from  the  surveyor-general,  and  procured  another  grant  founded 
thereon  for  other  lands.  To  the  admission  of  this  testimony,  the 
plaintiff  objected,  and  the  court  sustained  the  objection.  To  this 
opinion  also  an  exception  was  taken. 

By  the  laws  of  North  Carolina,  under  which  this  entry  was  made,  any 
citizen  was  permitted  to  enter  with  the  entry-taker  any  quantity  of  land 
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not  exceeding  5,000  acres,  which  it  was  his  duty  to  describe  specifically. 
After  the  expiration  of  three  months  the  entry-taker  was  to  give  him 
a  copy  of  the  entry,  with  a  warrant  to  the  surveyor  to  survey 
[  •479  ]  the  land.  As  no  other  'land  than  that  described  could  be 
surveyed  under  this  entry  and  warrant,  while  the  land  really 
entered  remained  vacant,  it  was  entirely  unimportant  whether  the 
survey  was  made  under  the  first  or  a  second  copy  of  the  entry.  If 
indeed  two  persons  claimed  the  same  land,  under  difierent  surveys 
and  grants,  the  elder  patentee  would  of  course  hold  the  land  at  law. 
But  no  person  other  than  such  subsequent  patentee,  or  one  claiming 
under  him,  could  contest  the  elder  grant.  To  the  State,  and  to  all 
the  world,  it  was  perfectly  immaterial  when  this  grant  issued,  whe- 
ther it  emanated  on  the  first  copy  of  the  entry,  or  on  any  other  copy, 
as  no  other  use  had  then  been  made  of  the  first  copy,  and  this  grant 
was  unimpeachable. 

In  1784,  a  power  was  given  to  remove  entries  when  they  were  made 
on  lands  previously  granted  or  entered.  But  certainly  this  would 
not  extend  to  the  removal  of  an  entry,  and  the  survey  of  other  lands 
on  a  copy  thereof,  which  entry  had  already  been  executed  and  carried 
into  grant,  either  on  the  first  or  on  any  other  copy.  The  face  of  the 
grant  gave  no  notice  that  it  had  issued  on  a  second  copy  of  the  entry, 
and  as  the  case  was  not  provided  for  by  law,  it  is  not  improbable 
that  every  copy  given  by  the  entry-taker  would  bear  the  same  ap- 
pearance. There  was  nothing  which  would  indicate  to  a  purchaser 
that  some  future  firaud  might  possibly  be  practised  whereby  another 
grant  might  be  obtained,  and  which  might  caution  him,  that  a  title, 
good  to  every  appearance,  was  infected  by  a  circumstance  into  which 
the  law  did  not  expect  him  to  inquire.  Had  no  subsequent  patent 
issued  in  this  case  for  other  lands,  it  would  not  be  contended  that  this 
patent  was  either  void  or  voidable,  and  it  is  perfectly  clear  that  a 
patent  which  was  valid  when  issued,  never  can  be  avoided  in  the 
hands  of  a  fair  purchaser,  by  a  subsequent  firaud  committed  by  the 
original  patentee.  It  is  the  subsequent  patent  which  injures  the 
State,  and  which  is  obtained  by  fraud.  It  is  the  subsequent  patent, 
if  either,  the  validity  of  which  is  questionable. 

In  the  year  1795,  an  act  passed  directing  the  books  of  entry-takers 

to  be  deUvered  to  the  clerks  of  the  several  county  courts  in  which  such 

entry-takers  respectively  resided ;  and  in  1796,  an  act  was 

[.•480  ]  passed  prescribing  the  •manner  in  which  duplicates  might 

be  obtained,  where  the  warrants  were  lost,  and  others  had 

not  been  issued,  while  the  books  remained  with  the  entry-takers. 

It  is  strongly  to  be  inferred,  not  only  from  the  language  of  this  act, 
but  from  the  circumstance  that  no  provision  is  made  for  duplicates 
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to  be  issued  by  the  entry-taker  in  future  cases  of  lost  warrants,  that, 
every  copy  of  an  entry  which  was  granted  by  the  entry-taker,  was 
considered  as  an  original,  and  as  an  equal  authority  to  the  surveyor 
to  survey  the  land  entered.  The  entry  being  once  executed,  it  was 
his  duty  not  to  execute  i^t  again. 

This  act  provides,  that  where  duplicates  shall  issue  from  the  clerk, 
by  order  of  the  court,  the  surveyor  shall  note  the  fact  in  his  plat,  and 
it  shall  appear  on  the  face  of  the  grant,  that  the  same  is  issued  on  a 
duplicate,  and  shall  be  liable  to  become  nuU  and  void,  if  it  shall 
appear  that  a  grant  had  been  obtained  on  the  original  warrant. 

This  act  applies  only  to  grants  issued  on  duplicates  obtained  in 
conformity  with  its  provisions,  and  would  seem  to  respect  only  the 
junior  patent.  It  cannot  aifect  the  grant  in  this  case;  which  was 
issued  before  its  passage.  But  it  affords  strong  reason  for  the  opinion, 
that  the  State  of  North  Carolina  did  i^ot  purpose  to  impeach  its  own 
grants,  unless  they  conveyed  notice  to  the  world  that  they  were  im- 
peachable, and  even  then  they  were  voidable,  not  void.  An  indivi- 
dual not  claiming  under  the  same  entry,  could  not  avail  himself  of 
their  liability  to  be  avoided. 

It  is  the  opinion  of  the  court  that  there  is  no  error,  and  that  the 
judgment  be  affirmed. 


•  Mills  v.  Durybe.  [  *  481  ] 

7  C.  481. 
NU  dAet  is  not  a  good  plea  to  an  action  founded  on  a  judgment  of  another  State. 

Error  to  the  circuit  court  for  the  District  of  Columbia,  in  an  action 
of  debt  upon  a  judgment  of  the  supreme  court  of  the  Stat^  of  New 
York,  to  which  the  defendant  below  pleaded  nil  debety  which  plea, 
upon  general  demurrer,  was  adjudged  bad. 

■ 

R  &  Keyy  for  the  plaintiffi 
JoneSy  for  the  defendant 

*  Story,  J.,  delivered  the  opinion  of  the  court,  as  fol-  [  *483  ] 
lows:  — 

The  question  in  this  case  is  whether  nil  debet  is  a  good  plea  to  an 
action  of  debt  brought  in  the  courts  of  this  district  on  a  judgment 
rendered  in  a  court  of  record  of  the  State  of  New  York,  one  of  the 
United  States. 
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The  decision  of  this  question  depends  altogether  npon  the  con* 
straction  of  the  constitation  and  laws  of  the  United  States. 

By  the  constitution  it  is  declared  that  <<  foil  faith  and  credit  shall 
be  given  in  each  State  to  the  public  acts,  records,  and  judicial  pro- 
ceedings of  every  other  State;  and  the  congress  may,  by  general 
laws,  prescribe  the  manner  in  which  such  acts,  records,  and  proceed- 
ings shall  be  proved,  and  the  effect  thereof." 

By  the  act  of  26th  May,  1790,^  c.  11,  congress  provided  for  the 
mode  of  authenticating  the  records  and  judicial  proceedings  of  the 
state  courts,  and  then  farther  declared  that :  <^  the  records  and  judi- 
dal  proceedings,  authenticated  as  aforesaid,  shall  have  such  faith, 
and  credit  given  to  them  in  every  court  within  the  United 
[  *  484  ]  States  as  they  have  by  law  or  usage  in  the  courts  of  *  the 
State  from  whence  the  said  records  are  or  shall  be  taken." 

It  is  argued  that  this  act  pi^vides  only  for  the  admission  of  such 
records  as  evidence,  but  does  not  declare  the  effect  of  such  evidence 
when  admitted.  This  argument  cannot  be  supported.  The  act  de- 
clares that  the  record  duly  authenticated  shall  have  such  faith  and 
credit  as  it  has  in  the  state  court  from  whence  it  is  taken.  If  in  such 
court  it  has  the  faith  and  credit  of  evidence  of  the  highest  nature, 
namely,  record  evidence,  it  must  have  the  same  faith  and  credit  in 
every  other  court  Congress  have  therefore  declared  the  effect  of  the 
record  by  declaring  what  faith  and  credit  shall  be  given  to  it. 

It  remain's  only  then  to  inquire  in  every  case  what  is  the  effect  of 
a  judgment  in  the  State  where  it  is  rendered.  In  the  present  case 
the  defendant  had  full  notice  of  the  suit,  for  he  was  arrested  and 
gave  bail,  and  it  is  beyond  aU  doubt  that  the  judgment  of  the  su- 
preme court  of  New  York  was  conclusive  upon  the  parties  in  that 
State.     It  must,  theref(»re,  be  conclusive  here  also. 

But  it  is  said  that  admitting  that  the  judgment  is  conclusive,  still 
nU  debet  was  a  good  plea ;  and  nul  tiel  record  could  not  be  pleaded, 
because  the  record  was  of  another  State,  and  could  not  be  inspected 
or  transmitted  by  certiorari.  Whatever  may  be  the  validity  of  the 
plea  of  nil  debet  after  verdict,  it  cannot  be  sustained  in  this  case. 
The  pleadings  in  an  action  are  governed  by  the  dignity  of  the  instru- 
ment on  which  it  is  founded.  If  it  be  a  record,  conclusive  between 
the  parties,  it  cannot  be  denied  but  by  the  plea  of  nul  tiel  record; 
and  when  congress  gave  the  effect  of  a  record  to  the  judgment  it 
gave  all  the  collateral  consequences.  There  is  no  difficulty  in  the 
proo£    It  may  be  proved  in  the  manner  prescribed  by  the  act,  and 
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Buch  proof  is  of  as  high  a  nature  as  an  inspection,  by  the  court,  of 
its  own  record,  or  as  an  exemplification  would  be  in  any  other  court 
of  the  same  State.  Had  this  judgment  been  sued  in  any  other  court 
of  New  York,  there  is  no  doubt  that  fUl  debet  would  have  been  an 
inadmissible  plea.  Yet  the  same  objection  might  be  urged  that  the 
record  could  not  be  inspected.  The  law,  however,  is  un- 
doubted *that  an  exemplification  would  in  such  case  be  [•485] 
decisive.     The  original  need  not  be  produced. 

Another  objection  is,  that  the  act  cannot  have  the  effect  contended 
for,  because  it  does  not  enable  the  courts  of  another  State  to  issue 
executions  directly  on  the  original  judgment  This  objection,  if  it 
were  valid,  would  equally  apply  to  every  other  court  of  the  same 
State  where  th6  judgment  was  rendered.  But  it  has  no  foundation. 
The  right  of  a  court  to  issue  execution  depends  upon  its  own  powers 
and  organization.  Its  judgments  may  be  complete  and  perfect,  and 
have  full  effect,  independent  of  the  right  to  issue  execution. 

The  last  objection  is,  that  the  act  does  not  apply  to  courts  of  this 
district  The  words  of  the  act  afford  a  decisive  answer,  for  they 
extend  "  to  every  court  within  the  United  States." 

Were  the  construction  contended  for  by  the  plaintiff  in  eiror  to. 
prevail,  that  judgments  of  the  state  courts  ought  to  be  considered 
primd  facte  evidence  only,  this  clause  in  the  constitution  would  be 
utterly  unimportant  and  illusory.  The  common  law  would  give 
such  judgments  precisely  the  same  effect.  It  is  manifest,  however, 
that  the  constitution  contemplated  a  power  in  congress  to  give  a 
conclusive  effect  to  such  judgments.  And  we  can  perceive  no  ra- 
tional interpretation  of  the  act  of  congress,  unless  it  declares  a  judg- 
ment conclusive  when  a  court  of  the  particular  State  where  it  is 
rendered  would  pronounce  the  same  decision. 

On  the  whole,  the  opinion  of  a  majority  of  the  court  is  that  the 
judgment  be  affirmed,  with  costs. 

• 

Johnson,  J.  In  this  case,  I  am  unfortunate  enough  to  dissent  firom 
my  brethren. 

I  cannot  bring  my  mind  to  depart  firom  the  canons  of  the  com- 
mon law,  especially  the  law  of  pleading,  without  the  most  urgent 
necessity.     In  this  case  I  see  none. 

A  judgment  of  an  independent  unconnected  jurisdiction 
•is  what  the  law  calls  a  foreign  judgment,  and  it  is  every  [  *486  ] 
where  acknowledged  that  nil  debet  is  the  proper  plea  to 
such  a  judgment     Nul  tiel  record  is  the  proper  plea  only  when  the 
judgment  derives  its  origin  fi*om  the  same  source  of  power  with  the 
court  before  which  the  action  on  the  former  judgment  is  instituted. 
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The  former  concludes  to  the  country,  the  latter  to  the  court|  and  is 
triable  only  by  inspection. 

K  a  different  decision  were  necessary  to  give  effect  to  the  Ist  sec- 
tion of  the  4th  article  of  the  constitution,  and  the  act  of  26th  May, 
1790,  I  should  not  hesitate  to  yield  to  that  necessity.  But  no  such 
necessity  exists ;  for  by  receiving  the  record  of  the  state  court  pro- 
perly authenticated  as  conclusive  evidence  of  the  debt,  full  effect  is 
given  to  the  constitution  and  the  law.  And  such  appears,  from  the 
terms  made  use  of  by  the  legislature,  to  have  been  their  idea  of  the 
course  to  be  pursued  in  the  prosecution  of  the  suit  upon  such  a 
judgment.  For  faith  and  credit  are  terms  strictly  applicable  to 
evidence. 

I  am  induced  to  vary  in  deciding  on  this  question  from  an  appre- 
hension that  receiving  the  plea  of  nul  tiel  record  may  at  some  future 
time  involve  this  court  in  inextricable  difficulty.  In  the  case  of 
Holker  and  Parker,  which  we  had  before  us  this  term,  7  C.  436,  we  see 
an  instance  in  which  a  judgment  for  $150,000  was  given  in  Pennsyl- 
vania upon  an  attachment  levied  on  a  cask  of  wine,  and  debt  brought 
on  that  judgment  in  the  State  of  Massachusetts.  Now  if  in  this 
action  nul  tiel  record  must  necessarily  be  pleaded,  it  would  be  diffi- 
cult to  find  a  method  by  which  the  enforcing  of  such  a  judgment 
could  be  avoided.  Instead  of  promoting,  then,  the  object  of  the  con- 
stitution by  removing  all  cause  for  state  jealousies,  nothing  could 
tend  more  to  enforce  them  than  enforcing  such  a  judgment.  There 
are  certain  eternal  principles  of  justice  which  never  ought  to  be  dis- 
pensed with,  and  which  courts  of  justice  never  can  dispense  with 
but  when  compelled  by  positive  statute.  One  of  those  is,  that  juris- 
diction cannot  be  justly  exercised  by  a  State  over  property  not  within 
the  reach  of  its  process,  or  over  persons  not  owing  them  allegiance, 
or  not  subjected  to  their  jurisdiction  by  being  found  within  their  limits. 
But  if  the  States  are  at  liberty  to  pass  the  most  absurd  laws 
[  •  487  ]  on  this  subject,  and  we  *  admit  of  a  course  of  pleading  which 
puts  it  out  of  our  power  to  prevent  the  execution  of  judg- 
ments obtained  under  those  laws,  certainly  an  effect  will  be  given 
to  that  article  of  the  constitution  in  direct  hostility  with  the  object 
of  it. 

I  will  not  now  undertake  to  decide,  nor  does  this  case  require  it, 
how  far  the  courts  of  the  United  States  would  be  bound  to  carry 
into  effect  such  judgments ;  but  I  am  unwilling  to  be  precluded,  by  a 
technical  nicetv  from  exercising  our  judgment  at  all  upon  such  cases. 

8  W.  284 J  18  P.  812;  1  H.  166 :  6  Wal.  290,  807 ;  7  Wal.  189. 
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If  insarance  be  made  at  and  from  A  to  B,  and  at  and  from  B  back  to  A,  anueoessary  de- 
lay at  B  is  a  deviation. 

What  delay  is  unnecessary,  must  depend  on  the  circumstances  of  each  case,  and  not  upon  a 
usage  of  the  port ;  but  the  latter  may  be  evidence  of  what  was  necessary. 

If  the  vessel  remain  at  B  long  enough  to  take  a  cargo,  and  then  sail  widiont  cargo  for  C, 
where  it  is  usual  to  touch,  and  there  remain  and  take  a  cargo,  this  is  a  deviation,  unless  the 
delay  was  in  conformity  with  a  usage  to  wait  at  B  to  have  a  cargo  collected  at  C. 

Even  extraordinary  indefinite  danger  of  capture,  will  not  justify  delay  at  a  port.  The 
danger  must  be  obvious  and  immediate  in  reference  to  the  situation  of  the  ship  at  the 
particular  time. 

Error  to  the  circuit  court  for  the  district  of  Maryland.  The  case 
arose  upon  a  policy  of  insurance  on  The  Snow  Comet,  "  at  and  from 
Baltimore  to  Barcelona,  and  at  and  from  Barcelona  back  to  Balti- 
more." 

The  substance  of  the  exceptions  taken  in  that  court  is  stated  in 
the  opinions  of  the  judges. 

Ha/rper^  for  the  plainti£ 

MarHn  and  Pinkney^  for  the  defendant. 

*  Marshall,  C.  J.,  delivered  the  opinion  of  the  court,  as  [  *  489  ] 
follows :  — 

This  was  an  action  brought  on  a  policy  insuring  The  Snow  Comet, 
at  and  from  Baltimore  to  Barcelona,  and  at  and  from  thence  back  to 
Baltimore.  The  Comet  arrived  at  Barcelona  on  the  2dth  day  of 
July,  in  the  year  1807,  where  she  was  compelled  to  perform  quaran- 
tine. On  the  28th  of  November  The  Comet  cleared  out  from  Bar- 
celona for  Salou,  a  port  of  Catalonia,  about  sixty  miles  south  of 
Barcelona,  where  her  return  cargo  was  ready  to  be  taken  on  board. 
On  the  1st  of  December,  when  in  the  act  of  sailing,  the  officers  of 
the  vessel  were  informed  that  the  Algerine  cruisers  were  out  captur- 
ing American  vessels.  They  were  advised  to  remain  until  they  re- 
ceived further  information.  '  On  the  8th  day  of  January,  1808,  they 
sailed  for  Salou  and  arrived  on  the  10th.  They  were  detained  by  high 
winds  till  the  28th  of  January,  when  they  sailed  for  Baltimore.  On 
the  5th  of  February  the  vessel  was  captured  by  a  British  cruiser 
while  on  her  return  voyage,  and  carried  into  Gibraltar,  where  she 
was  condemned  under  the  orders  of  council  of  the  8th  of  November 
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1807.  Evidence  was  given  that  it  was  usual  for  vessels  trading  to 
Barcelona  to  touch  at  Salou  or  some  other  port  on  the  same  coast, 
to  take  in  the  whole  or  part  of  thek  return  cargo,  and  that  in  some 
instances  vessels  had  remained  in  the  port  of  Barcelona  four,  six, 
and  even  eight  months,  waiting  for  a  return  cargo. 

On  this  evidence  the  counsel  for  the  defendants  moved  the  court 
to  instruct  the  jury  that  the  plaintiff  could  not  recover  ia  this  cause, 
by  reason  of  the  length  of  time  the  vessel  remained  at  Barcelona. 
The  court  refused  to  give  the  direction  as  prayed,  but  did  instruct 
the  jury  that,  if  they  believed  the  facts  stated,  the  plaintiff 
[  •  490  ]  was  not  entitled  to  recover  unless  from  the  whole  •testi- 
mony in  the  cause  they  should  be  of  opinion  that  the  vessel 
did  not  remain  longer  at  Barcelona  than  the  usage  and  custom  of 
trade  at  that  place  rendered  necessary  to  complete  her  cargo.  To 
this  direction  of  the  court  the  plaintiff,  by  his  counsel,  excepted. 

This  exception  was  not  much  pressed  at  the  bar,  nor  does  it  appear 
to  this  court  to  contain  any  principle  to  which  he  could  rightly  object 

Unquestionably  an  idle  waste  of  time,  after  a  vessel  has  completed 
the  purposes  for  which  she  entered  a  port,  is  a  deviation  which  dis- 
charges the  underwriters.  If  The  Comet  remained  without  excuse, 
at  Barcelona,  an  unnecessary  length  of  time  while  her  cargo  was 
ready  for  her,  and  she  might  have  sailed,  she  would  remain  at  the 
risk  of  the  owners—  not  of  the  underwriters. 

There  is,  however,  some  doubt  spread  over  the  opinion  in  this  case 
in  consequence  of  the  terms  in  which  it  is  expressed.  The  vessel 
might  certainly  remain  as  long  as  was  necessary  to  complete  her 
cargo,  but  it  is  scarcely  to  be  supposed  that  this  was  regulated  by 
usage  and  custom.  The  usages  and  customs  of  a  port  or  of  a  trade 
are  peculiar  to  the  port  or  trade.  But  the  necessity  of  waiting  where 
a  cargo  is  to  be  taken  on  board  until  it  can  be  obtained,  is  common 
to  all  ports  and  to  all  trades.  The  length  of  time  frequently  em- 
ployed in  selling  one  cargo  and  procuring  another  may  assist  in  prov- 
ing that  a  particular  vessel  has  or  has  not  practised  unnecessary 
delays  in  port,  but  can  establish  no  usage  by  which  the  time  of 
remaining  in  port  is  fixed.  The  substantial  part  of  the  opinion, 
however,  appears  to  have  been,  and  seems  to  have  been  understood, 
that  the  plaintiff  could  not  recover,  unless  the  jury  should  be  of 
opinion  that  the  vessel  did  not  remain  longer  at  Barcelona  than  was 
necessary  to  complete  her  cargo,  of  which  necessity  the  time  usually 
employed  for  that  purpose  might  be  considered  as  evidence. 

The  defendants  then  moved  the  court  to  instruct  the  jury,  that  if 
the  said  vessel  continued  at  Barcelona  as  long  as  was  justifiable,  by 
the  usage  o^  trade  at  that  place  for  completing  and  taking  in  her 
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cargo,  and  did  not  complete  and  take  in  her  cargo  there, 

but  afterwards  *went  to  Salou  and  remained  there  the  [  *  491  ] 

length  of  time  as  stated  in  the  said  protest,  in  such  case 

the  plaintiff  is  not  entitled  to  recover. 

The  court  instructed  the  jury  that  if  the  vessel  remained  at  Barce- 
lona as  long  as  the  usage  of  trade  justified  for  the  purpose  of  taking 
in  a  cargo  there,  that  she  could  not  afterwards  go  to  another  port  and 
take  it  in  without  vacating  the  policy. 

To  this  opinion  also  the  counsel  for  the  plaintiff  excepted.  Upon 
this  exception  there  was  some  difference  of  opinion  in  this  court.  For 
myself,  I  considered  the  direction  as  attaching  the  departure,  which 
would  avoid  the  contract,  to  the  act  of  sailing  to  and  continuing  in 
Salou  for  the  purpose  of  completing  her  return  voyage,  and  am  of 
opinion  that  although  The  Comet  might  have  remained  at  Barcelona 
long  enough  to  have  taken  in  a  return  cargo  there,  for  which  she 
might  or  might  not  be  blamable,  yet  that  no  additional  fault  was 
committed  by  touching  at  Salou  for  the  purpose  of  completing  her 
cargo,  if  to  touch  at  Salou  for  that  purpose  was  the  usage  of  the 
trade.  . 

A  majority  of  the  court,  however,  is  of  a  different  opinion.  The 
usage  to  stay  at  Barcelona  for  a  return  cargo,  and  to  touch  at  Salou  for 
a  return  cargo,  as  disclosed  in  the  plaintiff's  evidence,  are  considered 
by  them  not  as  independent  but  as  auxiliary  usages  which  are  to  be 
taken  m  connection  in  ascertaining  whether  there  was  or  was  not  un- 
reasonable delay  in  the  conduct  of  the  voyage.  The  assured  had  a 
right,  under  these  usages  as  they  are  called,  to  take  in  part  of  the  car- 
go at  Barcelona  and  part  at  Salou,  or  the  whole  at  either  port.  The 
delay  necessary  for  these  purposes  would  be  justifiable  at  either  port ; 
but  if  the  assured  exhausted  the  whole  time  at  one  port,  which,  accord- 
ing to  the  usage,  was  allowable  only  for  the  purpose  of  taking  in  the 
whole  cargo,  the  subsequent  delay  at  another  port,  for  the  purpose  of 
taking  in  the  cargo,  must  be  considered  as  unreasonable.  The  delay 
at  Barcelona,  under  such  circumstances,  could  not  be  necessary  for 
the  purposes  of  the  voyage,  and  therefore  would  determine  the  policy. 
But  the  deviation  would  rest  merely  in  intention,  until  the 
time  of  sailing  for  Salou,  for  until  that  *  time  the  assured  [  *  492  ] 
would  have  a  right  to  lade  his  cargo  at  Barcelona,  and  thus 
retroGUitively  justify  his  stay  there  under  the  usage.  The  delay  could 
not  be  a  consummated  deviation  until  the  whole  time  allowed  by  the 
usage  was  exhausted,  and  the  party  had  definitively  abandoned  the 
lading  of  a  cargo  which  would  justify  that  delay.  The  opinion  of  the 
court  below  appears  to  the  majority  of  this  court  to  have  proceeded 
on  this  ground,  and  to  be  correct. 
VOL.  II.  64 
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The  plaintiff  then,  in  addition  to  the  former  testimony,  gave  evi- 
dence that  it  was  usual  for  vessels  to  remain  at  Barcelona  until  their 
return  cargoes,  or  so  much  thereof  as  might  be  necessary  for  their 
completion,  was  provided  and  collected  at  Salou,  or  some  other  south- 
em  port  in  Catalonia,  and  then  to  sail  to  such  port,  for  the  purpose 
of  taking  in  the  cargoes  so  collected. 

The  defendants  then  moved  the  court  to  instruct  the  jury  that  since 
it  appeared  from  the  protest  of  the  master  and  others  on  board  The 
Comet,  and  from  the  sentence  of  condemnation  produced  by  the  plain- 
tiff, that  all'the  return  cargo,  which  the  said  vessel  took  in  at  Barce- 
lona, was  taken  in  on  or  before  the  28th  of  November,  that  the  said 
vessel  was  then  ready  for  sea,  and  was  actually  cleared  out  on  the 
1st  of  December ;  and  that  being  there,  and  about  to  sail  immedi- 
ately for  Saloii,  the  said  Snow  Comet,  in  consequence  of  a  report  that 
the  Algerine  cruisers  were  out  cruising  in  the  Mediterranean  against 
American  vessels,  remained  at  Barcelona  until  the  8th  of  January, 
1808,  before  she  sailed  from  Barcelona,  if  the  jury  believed  these 
facts,  the  plaintiff  could  not  recover.  This  opinion  was  given  by  the 
court,  and  the  plaintiff  excepted  to  it 

Had  not  the  testimony  on  which  this  application  was  founded  been 
spread  upon  the  record,  the  court  would  have  found  some  difficulty  in 
deciding  on  the  propriety  of  the  opinion  which  was  given  from  the 
terms  employed  in  stating  the  application  to  the  circuit  court.  It 
appears,  however,  from  a  comparison  of  the  application  to  the  court 
with  the  testimony  on  which  it  was  founded,  to  have  been  intended 
to  obtain  from  the  court  the  opinion  that  the  testimony  respecting  the 
report  that  the  Algerines  were  out  capturing  American  ves- 
[  *493  ]  sels  was  *  not  a  sufficient  justification  for  remaining  at  Bar- 
celona from  the  1st  of  December,  1807,  till  the  8th  of  Janu- 
ary, 1808. 

No  doubt  is  entertained  that  the  danger  of  capture  from  the  Algo 
rines,  if  proved  to  be  real  and  immediate,  would  justify  the  continu- 
ance in  the  port  of  Barcelona. 

And  the  apprehension  of  such  danger,  if  founded  on  reasonable 
evidence,  would  produce  a  like  effect.  But  in  each  case  the  danger 
must  not  be  a  mere  general  danger,  indefinite  in  its  application  and 
locality.  If  it  were  so,  in  time  of  war,  any  delay,  however  long,  in 
a  port,  would  become  excusable,  for  there  would  always  be  danger 
of  capture  from  the  enemy's  cruisers.  Nor  is  it  sufficient  that  the 
danger  should  be  extraordinary,  for  then  any  considerable  increase  of 
the  general  risk  would  authorize  a  similar  delay.  The  danger,  there- 
fore,  must  be  obvious  and  immediate  in  reference  to  the  situation  of 
the  ship  at  the  particular  time.     It  must  be  such  as  is  then  directly 
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applied  to  the  interruption  of  the  voyage,  and  imminent ;  not  snch 
as  is  merely  distant,  contingent,  and  indefinite.  In  the  present  case, 
it  is  not  shown  that  there  was  any  danger  in  proceeding  from  Barce- 
lona to  Salou.  No  Algerine  force  is  shown  to  be  interposed  between 
those  ports.  Whatever  might  be  the  danger  elsewhere,  if  there  was 
none  in  proceeding  to  and  remaining  in  Salou,  it  was  the  duty  of  the 
captain  to  have  proceeded  to  that  place,  taken  in  his  cargo,  and  re- 
mained there  for  further  information.  The  captain  was  bound  to 
have  gone  as  far  on  his  voyage  as  he  could  consistent  with  the  gene- 
ral safety. 

The  judgment  affirmed,  with  costs. 

Livingston,  J.  I  concur  in  the  opinion  that  the  judgment  of  the 
circuit  court  be  affirmed ;  but  in  coming  to  this  result  I  have  thought 
it  necessary  to  examine  only  the  fourth  exception  which  was  taken 
below.  It  is,  according  to  my  view  of  this  cause,  very  immaterial  to 
inquire  whether  the  plaintiffs  succeeded  in  establishing  the  usage,  as 
it  has  been  incorrectly  termed,  for  a  vessel  to  remain  several 
months  at  Barcelona  for  the  purpose  of  •obtaining  a  return  [  •494  ] 
cargo ;  or  whether  at  one  period  the  master  of  The  Ck)met 
entertained  a  well-grounded  apprehension  of  danger  of  capture  by 
British  vessels ;  or  whether  it  was  the  course  and  usage  of  the  trade 
for  vessels  bound  from  Barcelona  to  any  foreign  ports  to  touch  at 
Balou,  or  at  some  other  port  south  of  Barcelona,  on  the  coast  of  Ca- 
talonia, in  order  to  take  in  their  return  cargoes  ;  I  say,  whether  these 
facts  were  established,  or  what  opinion  the  court  gave  on  them  in  the 
course  of  the  trial,  are  in  my  judgment,  as  this  case  comes  up,  totally 
irrelevant  in  the  decision  of  it,  because  there  are  other  facts  proved, 
and  that  by  the  plaintiiSs  themselves,  which  are,  in  the  opinion  of  the 
whole  court,  fatal  to  their  claims.  The  facts  are  these  :  "  That  after 
all  fear  from  British  cruisers  had  ceased,  to  wit,  on  the  28th  of  No- 
vember, 1807,  being  ready  for  sea,  the  vessel  cleared  for  Salou  on  the 
1st  day  of  December  following,  and  when  in  the  act  of  sailing,  infor- 
mation was  received  that  the  Algerine  cruisers  were  out  capturing 
American  vessels ;  the  master  was  therefore  advised  to  remain  in  port 
until  they  received  other  intelligence,  and  did  not  sail  for  Salou  until 
the  8th  of  January,  1808." 

On  this  evidence  the  circuit  court  instructed  the  jury,  that  if  they 
believed  these  facts  to  be  true,  the  plaintiffs  were  not  entitled  to  reco- 
ver. In  giving  this  opinion,  the  court,  in  effect  said,  that  the  informa- 
tion which  was  received  at  Barcelona  respecting  the  Algerine  cruisers, 
did  not  justify  a  stay  there  from  the  28th  of  November  to  the  8th  of 
January. 

To  this  opinion  two  objections  are  made. 
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The  one  is,  that  the  court  took  upon  itself  to  decide  whether  the 
delay  last  mentioned  proceeded  from  a  justifiable  cause,  instead  of 
leaving  it  to  the  jury  to  determine  both  the  law  and  the  fact.  In  do- 
ing so,  I  think  the  court  committed  no  error.  What  will  excuse  a 
delay,  apparently  unreasonable,  so  as  to  repel  the  charge  of  a  devia- 
tion on  that  account,  must  ever  be  and  ought  to  be  a  question  of 
law,  to  be  decided  by  a  court  under  all  the  circumstances  of  the  par- 
ticular case.  In  this  way  only  can  any  thing  like  certainty  be  at- 
tained ;  but  if  it  be  left  to  a  jury  not  only  to  find  the  facts, 
[  •495  ]  which  is  •exclusively  within  their  province,  but  also  to  pro- 
nounce what  is  the  law  resulting  firom  them,  it  will  be  next 
to  impossible  to  form  a  system  of  rules  by  which  a  merchant  may 
safely  regulate  his  cbnduct.  Nor  will  it  help  the  matter  to  consider 
it  as  a  mixed  question  of  law  and  fact,  because  that  gives  to  the  jury 
a  right  to  disregard  the  opinion  of  the  court,  which  they  will  have  no 
right  to  do  in  case  it  be  considered  exclusively  as  a  question  of  law 
on  which  the  court  alone  has  a  right  to  decide.  In  civil  cases,  every 
man  has  an  interest  in  confining  a  jury  as  much  as  possible  to  their 
proper  sphere,  which  is  to  decide  on  facts ;  while  a  court  does  not 
encroach  on  their  province,  care  should  be  taken  not  to  encourage  any 
improper  encroachment  on  their  part  by  unnecessarily  throwing  on 
them  any  exercise  of  what  are  the  legitimate  functions  of  a  court. 
Among  these  none  appear  to  me  to  be  better  settled,  than  that  it  is 
the  exclusive  privilege  and  bounden  duty  of  a  court  to  decide  whe- 
ther an  act,  which  is  to  be  done  within  a  reasonable  time  to  entitle  a 
party  to  maintain  his  action,  has  been  performed  within  such  time  or 
not  So  also,  where  a  party  sets  up  an  excuse  for  an  act  which  will 
otherwise  defeat  his  right  to  recover,  it  appertains  exclusively  to  the 
court  to  decide  on  the  sufficiency  of  the  matter  alleged,  and  if  a  jury, 
after  deciding  on  the  facts,  take  upon  themselves  the  further  office 
of  determining  the  legal  effect  thereof  as  to  the  case  under  consider- 
ation, in  opposition  to  the  declared  opinion  of  the  court,  they  forget 
their  duty,  and  act  contrary  to  law. 

But  if  this  be  a  question  of  law,  the  plaintiff  still  supposes  that  the 
circuit  court  erred  in  not  thinking  that  the  facts  proved  constituted  a 
valid  excuse  for  the  last  forty  days'  stay  at  Barcelona,  and  in  not 
instructing  the  jury  accordingly.  This  excuse  was,  in  my  opinion, 
properly  disposed  of  by  the  judge  below,  but  instead  of  stating  at 
length  why  I  consider  the  alleged  apprehension  of  capture  by  the 
Algerines  as  furnishing  no  justification  for  this  delay,  it  is  sufficient 
to  say  that  I  entirely  concur,  not  only  in  the  opinion  which  has  al- 
ready been  delivered  on  this  point,  but  in  the  whole  of  the  reasoning 
on  which  it  is  founded. 
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Story,  J.,  concurred  with  Judge  Livingston* 

•  Marshall,  C.  J.     My  own  opinion  was  that  the  jury  [  *  496  J 
was  to  find  the  fact  whether  there  was  danger  in  passing 
between  Barcelona  and  Salou ;  and  that  they  ought  to  have  been  in- 
structed that  if  there  was  danger  it  justified  the  delay,  otherwise  nott 

18  W.  383. 


Brig  Caroline,  William  Broabpoot,  Claimant,  v.  Thb  United 

States. 

7  C.  496. 

A  libei  for  a  forfeitare  mast  bo  particular  and  certain  in  all  the  material  drcamBtances  which 

constitate  the  offence. 
If  a  sentence  of  forfeitare  be  reversed  for  a  defectiye  libel,  the  caase  will  be  remanded  to  tho 

circuit  court,  with  directions  to  allow  an  amendment 

Error  to  the  circuit  court  for  the  district  of  South  Carolina,  in  a 
ease  of  seizure  for  violation  of  the  acts  of  congress  respecting  the 
slave-trade. 

The  libel  was  in  the  words  following :  — 

<<  At  a  special  district  court  for  South  Carolina  district.  Be  it  re- 
membered, That  on  the  day  of  in  the  yeav  of  our 
Lord  one  thousand  eight  hundred  and  the  United  States  of 
America,  by  Thomas  Parker,  their  attorney  for  the  district  afcvesaid, 
came  here  into  court  and  gave  Thomas  Bee,  Esq.,  judge  of  the  said 
court,  to  understand  and  be  informed  that  on  the  day  of 

they,  the  said  United  States,  by  their  proper  ofiBcers  of 
the  customs,  did  cause  to  be  seized,  arrested,  and  secured,  a  certain 
brig  or  vessel  called  The  Caroline,  her  tackle,  furniture,  apparel,  and 
other  appurtenances,  as  forfeited  to  them,  the  said  United  States ;  for 
that  the  said  brig  or  vessel,  since  the  22d  day  of  March,  1794,  was 
built,  fitted,  equipped,  loaded,  or  otherwise  prepared  within  a  port  or 
place  of  the  said  United  States,  or  caused  to  sail  firom  a  port  or  place 
of  the  said  United  States,  by  a  citizen  or  citizens  of  the  said  United 
States,  or  a  foreigner,  or  other  persons  coming  into,  or  residing  in  the 
same,  either  as  master,  factor,  or  owner  of  the  said  brig  or  vessel,  for 
the  purpose  of  carrying  on  trade  or  traffic  in  slaves  to  a  foreign 
country ;  and  also  for  that  the  said  brig  or  vessel,  since  the 
day  and  year  last  afoiesaid,  *  was  built,  equipped,  loaded,  or  [  *  497  ] 
otherwise  prepared  within  a  port  or  place  of  the  said  United 

64* 
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States,  or  caused  to  sail  from  a  port;  or  place  within  the  said  United 
States,  by  a  citizen  or  citizens  of  the  said  United  States,  or  a  foreigner 
or  other  persons  coming  into  or  residing  within  the  same,  either  as 
factor,  master,  or  owner  of  the  said  brig  or  vessel,  for  the  purpose  of 
procuring  from  a  foreign  kingdom,  place,  or  country,  the  inhabitants 
of  such  kingdom,  place,  or  country,  to  be  transported  into  a  foreign 
place  or  country,  port  or  place,  to  be  disposed  of  and  sold  as  slaves,  in 
violation  of  a  certain  act  of  congress  of  the  said  United  States,  pass- 
ed the  22d  March,  1794,^  entitled,  "  An  act  to  prohibit  the  carrying 
on  the  slave-trade  from  the  United  States  to  any  foreign  place  or 
country.  Also  for  that  since  the  1st  day  of  January,  1808,  the  said 
farig  or  vessel  was  built,  fitted,  equipped,  loaded,  or  otherwise  prepEired 
in  some  port  or  place  within  the  jurisdiction  of  the  said  United 
States,  or  caused  to  sail  from  some  port  or  place  within  the  said 
United  States  by  some  citizen  or  citizens  of  the  said  United  States, 
or  some  other  person,  for  the  purpose  of  procuring  negroes,  mulat- 
toes,  or  persons  of  color  from  some  foreign  kingdom,  place,  or  country, 
to  be  transported  to  some  port  or  place  within  the  jurisdiction  of  the 
said  United  States,  to  be  held,  sold,  or  disposed  of  as  slaves,  or  to  be 
held  to  service  or  labor,  in  violation  of  a  certain  act  of  congress  of 
the  United  States,  passed  the  2d  day  of  March,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  seven,  entitled,  ^^  An  act  to 
prohibit  the  importation  of  slaves  into  any  port  or  place  within  the 
jurisdiction  of  the  United  States  from  and  after  the  1st  day  of 
Janusury,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
eight."  Wherefore  the  said  United  States,  by  Thomas  Parker,  their 
attorney  aforesaid,  pray  the  advice  and  opinion  of  this  honorable 
court  in  the  premises,  and  that  on  due  proof  of  the  allegations 
aforesaid,  the  said  brig  or  vessel,  her  tackle,  apparel,  furniture,  and 
other  appurtenances,  may  be  decreed  and  adjudged  as  forfeited  to 
them,  the  said  United  States,  and  that  such  proceedings  may  be  had 
thereon  as  are  agreeable  to  law  and  justice,  and  the  style,  usage,  and 
practice  of  this  honorable  court.  Thomas  Parker. 

«  Attorney  U.  States,  &  C.  Court:^ 

[  •  499  ]       •a  Lee  J  for  the  appellant 

[  •500  1      "XR.  Ingersollj  contra. 

The  Coqrt  directed  the  following  decree  to  be  entered:  — 

^  This  cause  came  on  to  be  heard  on  the  transcript  of  the  record,  aad 


1  1  StatB.  at  Large,  847. 
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was  argued  by  comisel,  on  consideration  whereof,  it  is  the  opinion  of 
the  coart,  that  the  libel  is  too  imperfectly  drawn,  to  found  a  sentence 
of  condemnation  thereon.  The  sentence  of  the  said  circuit  court  is 
therefore  reversed,  and  the  cause  remanded  to  the  said  circuit  court, 
with  directions  to  admit  the  libel  to  be  amended.'- 

The  same  point  was  also  decided  at  this  term,  in  the  cases  of  the 
schooner  Hoppet,  the  schooner  Enterprise,  the  ship  Emily,  and  the 
schooner  Ann.^ 

1W.261;  9W.881;  4H.181;  6  Wal.  62. 


RiOGS   V.   LiNDSAT. 
7  C.  MO. 

The  defendants  haring  ordered  the  pUdntiff  to  purchase  salt  for  them,  and  to  draw  on  them 
for  the  amount,  and  ho  having  so  purchased  and  drawn,  they  are  bound  to  accept  and  pay 
his  bills  ;  and  if  they  do  not,  he  may  recover  from  them  the  amount  of  the  bills  and  da- 
mages and  costs  of  protest  (if  he  has  paid  the  same)  upon  account  for  money  paid,  laid 
out,  and  expended,  and  the  bills  of  exchange  may  be  given  in  evidence  on  that  count. 

If  one  defendant  produce  in  evidence  a  letter  from  bis  codefendant  to  the  plaintiff,  the  latter 
may  give  in  evidence  the  written  declarations  of  that  codefendant  to  discredit  the  letter. 

If,  after  the  protest  of  the  bills,  the  plaintiff  sell  the  salt  without  orders,  it  shall  not  prejudice 
his  right  of  action,  althoogh  he  render  no  aocomit  of  sales  to  the  defendants. 


Note,  fubnished  bt  Story,  J. 

1  In  the  case  of  the  Caroline,  p.  496,  500,  the  ground  upon  which  the  sentence  of 
thb  court  was  founded,  is  understood  to  be  as  follows :  — 

«  The  only  offences  in  the  statute  of  22d  March,  1794,  ch.  11,  for  which  a  vessel 
could  be  forfeited,  are  that  the  same  vessel  is  **  fitted  out,"  or  "  caused  to  sail,"  for  the 
purpose  of  carrying  on  the  slave-trade. 

**  The  libel  in  this  case  alleges,  in  the  alternative,  that  the  brig  Caroline  '  was  built, 
equipped,  loaded,  or  otherwise  prepared,'  &c.,  or  *  caused  to  sail,'  &c.,  for  the  purpose 
of  carrying  on  the  slave-trade.  It  does  not  therefore  positively  allege  that  the  vessel 
*  was  fitted  out,'  or  *  caused  to  sail ; '  and  the  libel  might  be  true  in  the  manner  in 
which  the  chaise  was  stated,  and  yet  no  offence  committed  whioh  would  induce  a  for- 
feiture of  the  vesseL  For  if  the  vessel  was  '  built,  or  loaded,  or  prepared,'  for  the 
purpose  of  the  slave-trade,  the  alternative  averment  in  the  libel  would  be  completely 
satisfied ;  and  yet  if  she  was  not  "  fitted  out,"  or  "  caused  to  sail,"  she  could  not  be  for- 
feited. The  facts,  therefore,  constituting  the  offence,  not  being  directly  averred,  the 
libel  could  not  be  sustained.  But  the  court  did  not  mean  to  decide  that  stating  the 
charge  in  the  alternative  would  not  have  been  sufficient  if  each  alternative  had  con- 
stituted an  offence  for  which  the  vessel  would  have  been  forfeited. 

'*  The  same  observations  are  applicable  to  the  count  founded  on  the  act  of  2d  of 
March,  1807,  ch.  22."    2  Stats,  at  lArge,  426. 
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Error  to  the  circuit  court  for  the  District  of  Columbia. 

Jones  and  Harper^  for  the  plaiutLflT. 

JF*.  S.  Key  and  MorseU^  for  the  defendant. 

[  *501  ]      *  The  facts  of  the  case  are  stated  in  the  opinion  of  the 
court,  which  was  delivered  by 

LiviNQSTON,  J.  This  was  an  action  brought  by  the  defendant  in 
error,  in  the  circuit  court  of  the  United  States  for  the  District  of 
Columbia,  against  William  Stewart,  Charles  J.  Nourse,  Aquila  Beall, 
and  the  plaintiff  in  error,  EUsha  Riggs,  as  copartners,  to  recover  from 
them  the  amount  of  certain  bills  of  exchange  and  damages  which 
had  been  drawn  on  them  by  the  defendant  in  error  to  reimburse  him 
for  certain  salt  which  he  had  purchased  on  their  account,  and  which 
bills,  being  protested  for  non-payment,  were  afterwards  paid,  with 
damages,  by  the  plaintiffs  below.  The  defendant,  Beall,  was  not 
found,  the  defendants,  Nourse  and  Stewart,  confessed  judgment,  and 
the  other  defendant,  Riggs,  pleaded  the  general  issue. 

The  declaration  contained  several  counts  on  the  bills  of  exchange, 
and  two  general  counts,  the  one  for  money  laid  out,  expended,  and 
paid,  the  other  for  money  had  and  received,  under  which  last  counts 
a  verdict  was  found  for  the  plaintiffl 

It  appeared  in  evidence,  that  some  time  in  November,  1809,  Stew- 
art and  Beall,  two  of  the'  defendants  below,  wrote  a  letter  to  the 
plaintiff,  ordering  a  purchase  of  salt,  and  stating  that  two  other  per- 
sons were  conceuied  in  the  said  order.  This  letter  directed  him  to 
purchase  firom  10  to  30,000  bushels,  and  authorized  him  to  draw  for 
the  amount  of  such  purchases  on  the  defendsLnts,  Stewart  and  Beall, 
or  on  George  Price  &  Co.,  of  Baltimore.  Purchases  of  salt  were 
accordingly  made  by  Lindsay,  who  from  time  to  time  apprized 
Stewart  and  Beall  of  the  same.  On  the  4th  January,  1810,  one  of 
the  defendants  wrote  to  Lindsay,  as  follows :  — 

[  *  602  3  •'"  Sir  :  You  will  hold  up  what  salt  you  may  have  pur- 
chased, and  send  us  a  statement  of  your  purchases.  You 
have  no  doubt  received  Stewart  and  Beall's  orders,  requesting  no 
furtlier  purchsise.  We  shall  some  time  hence  direct  you  as  to  the 
disposal  of  the  quantity  purchased.  In  the  mean  time  you  may 
draw  upon  kls,  or  upon  Stewart  and  Beall,  for  the  amount,"  &c. 

It  appears  that  Lindsay  afterwards  drew  several  bills  of  exchange 
on  the  parties  who  had  subscribed  the  last-mentioned  letter,  and  who 
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were  the  defendants,  in  favor  of  certain  persons  therein  named,  in- 
cluding his  commission  for  purchasing.  These  bills  were  presented 
to  tHe  drawees,  who  refused  to  accept  or  pay  the  same,  on  which 
tiiey  were  protested  and  returned  to  Lindsay,  who  took  then)  up.  By 
the  laws  of  South  Carolina,  ten  per  cent  damages  are  allowed  on 
the  return  of  such  bills  under  protest,  and  there  was  proof  that  these 
damages  had  also  been  paid  by  Lindsay.  After  the  return  of  these 
bills  and  payment  of  them  by  Lindsay,  he  sold  the  salt,  and  the  pro- 
ceeds on  such  resale  were  stated  by  Lindsay's  counsel  at  the  trial  to 
the  jury,  who  were  desired  to  deduct  the  same  from  his  demand 
against  Riggs,  which  was  done,  and  a  verdict  given  for  the  balance. 
There  was  no  other  evidence  of  the  proceeds  than  such  admission, 
and  the  defendant,  Riggs,  denied  that  the  sum  stated  by  Lindsay's 
counsel  was  the  amount  thereof. 

In  the  course  of' the  trial,  the  counsel  of  Riggs  produced  a  letter 
firom  Nourse  to  the  plaintiiis,  which,  as  he  supposed,  contained  a 
statement  favorable  to  his  client  To  discredit  this  statement,  the 
plaintiff  produced  certain  interrogatories,  which  had  been  exhibited 
to  Nourse,  with  his  answers,  which  were  at  variance  with  the  letter 
produced  by  Riggs. 

The  first  exception  taken,  at  the  trial,  to  the  conduct  of  the  court, 
was  to  its  admission  of  proof  of  the  several  bills  which  had  been 
drawn  by  Lindsay,  and  protested  and  paid  by  him,  and  the  instruc* 
tion  which  it  gave  to  the  jury,  that,  under  the  count  for  money 
paid,  laid  out,  and  expended,  Lindsay  might  recover,  not 
his  *  commissions  which  were  included  in  the  bills,  but  the  [  *50S  ] 
ten  per  cent,  damages,  if  the  jury  were  satisfied  that  they 
had  been  actually  paid  by  him. 

Neither  in  the  admission  of  this  testimony,  nor  in  the  instructions 
given  on  it,  was  any  error  committed  by  the  circuit  court  As  Lind- 
say was  expressly  authorized  to  draw,  by  the  letter  of  the  4th  of 
January,  1810,  he  certainly  had  a  right  to  do  so,  and  whether  th^ 
defendants  accepted  his  bills  or  not,  so  as  to  render  themselves  liable 
to  the  holders  of  them,  there  can  be  no  doubt  that,  as  between  liind- 
say  and  them,  it  was  their  duty,  and  that  they  were  bound  in  law  to 
pay  them.  Not  having  done  so,  and  Lindsay,  in  consequence  of 
their  neglect  having  taken  them  up,  he  must  be  considered  as  paying 
their  debt,  and  as  this  was  not  a  voluntary  act  on  his  part,  but  resulted 
from  his  being  their  surety,  (as  he  may  well  be  considered  from  the 
moment  he  drew  the  bills,)  it  may  well  be  said  that  in  paying  the 
amount  of  these  bills,  which  ought  to  have  been  paid,  and  was  agreed 
to  be  paid  by  the  drawees,  he  paid  so  much  money  for  their  use. 
Nor  can  any  good  reason  be  assigned  for  distinguishing  the  damages 
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from  the  principal  sum,  for  if  it  were  the  duty  of  the  defendants  ta 
pay  such  principal  sum,  it  is  as  much  so  to  reimburse  Lindsay  for 
the  damages  which,  by  the  law  of  South  Carolina,  he  was  compelled 
to  pay,  and  which  may,  therefore,  also  be  considered  as  part  of  the 
debt  due  by  the  defendant,  in  consequence  of  the  violation  of  their 
promise,  contained  in  the  letter  which  has  just  been  mentioned* 

The  2d  exception  which  appears  on  the  record  is,  to  the  admission 
of  certain  interrogatories  which  had  been  propounded  to  the  defend- 
ant, Nourse,  with  his  answers  to  the  same,  having  an  indorsement 
upon  the  same,  purporting  to  be  an  acknowledgment  of  Nourse,  that 
the  same  were  correct. 

In  the  opinion  of  this  court,  this  paper  was  rendered  proper  evidence 
by  the  conduct  of  the  defendant,  Riggs,  who  had  read  as  evidence 
for  himself  a  letter  from  Nourse  to  Lindsay,  dated  the  14th  April, 
1810,  containing,  as  he  supposed,  some  matters  favorable  to  hjfi 
defence.  This  letter  having  been  thus  produced  by  Riggs 
[  *  504  ]  himself,  *  it  was  certainly  right  to  allow  Lindsay  to  discredit 
the  representations  made  in  that  letter,  by  showing  that 
Nourse  had  himself,  at  another  time,  given  a  very  different  account 
of  the  same  transaction. 

The  other  opinions  of  the  court  below,  to  which  exceptions  were 
taken,  may  be  comprised  in  these  two ;  that  the  court  erred  in  think- 
ing the  defendants  jointly  liable  as  copartners,  and  that  the  resale  of 
the  salt  did  not  destroy  the  plaintiff's  right  of  action.  In  both  these 
opinions,  this  court  concur  with  the  circuit  court. 

It  is,  perhaps,  as  clear  a  case  of  joint  liability  as  can  well  be  con- 
ceived. Whatever  doubt  there  might  be,  independent  of  the  letter 
of  the  4th  of  January,  1810,  most  certainly  that  letter  puts  this  ques- 
tion at  rest.  Every  one  of  the  defendants  sign  it,  and  there  is  now 
no  escape  from  the  responsibility  which  they  all  thereby  incurred  to 
the  plaintiff.  Nor  did  Lindsay's  selling  the  salt  after  he  had  taken 
up  these  bills,  destroy  his  right  of  action  against  the  defendants.  If 
he  has  acted  irregularly  in  so  doing,  he  will  be  liable,  in  a  proper 
action,  for  the  damages  which  the  defendants  have  sustained  by  such 
conduct,  but  such  sale  could  not  be  pleaded  or  set  up  in  bar  to  tiie 
present  suit.  Nor  will  the  defendant,  under  the  circumstances  of  this 
case,  be  injured  by  the  sum  which  the  jury  have  discounted  from 
Lindsay's  demand,  if  it  shall  hereafter  appear,  that  as  much  was  not 
allowed  the  defendants  on  that  account  as  ought  to  have  been. 

The  judgment  of  the  circuit  court  is  affirmed,  with  costs. 

9  F.  154. 


FEBRUARY  T£RM,  1818.  <M7 


ITIntin  v.  Wood.    7  0. 


HiriNTiRB  v.  Wood. 

7  C.  604. 

TIm  power  of  the  circnit  oonrta  of  the  United  States  to  istne  the  writ  of  mandamtiB  is  ooft* 
fined  ezcloBiTely  to  those  cases  in  which  it  maj  be  necessary  to  the  exercise  of  their  jnris- 
diction. 

This  case  came  up  from  the  circuit  court  for  the  district  of  Ohio. 
•  Harper i  for  the  plaintifil  [  *  506  J 

Johnson,  J.,  delivered  the  opinion  of  the  court  as  follows :  — 

I  am  instructed  to  deliver  the  opinion  of  the  court  in  this  case.  It 
^mes  up  on  a  division  of  opinion  in  the  circuit  court  of  Ohio,  upon 
.a  motion  for  a  mandamus  to  the  register  of  the  land  office,  at  Mari- 
etta, commanding  him  to  grant  final  certificates  of  purchase  to  the 
plaintifi*  for  lands,  to  which  he  supposed  himself  entitled  under  the 
laws  of  the  United  States. 

This  court  is  of  opinion  that  the  circuit  court  did  not  possess  the 
power  to  issue  the  ma/ndamu8  moved  for. 

Independent  of  the  particular  objections  which  this  case 
presents  £rom  its  involving  a  question  of  freehold,  *  we  are  [  *  506  ] 
of  opinion  that  the  power  of  the  circuit  courts  to  issue  the 
writ  of  mandamtiSj  is  confined  exclusively  to  those  cases  in  which  it 
may  be  necessary  to  the  exercise  of  their  jurisdiction.  Had  the  11th 
eection  of  the  Judiciary  Act^  covered  the  whole  ground  of  the  con- 
stitution, there  would  be  much  reason  for  exercising  this  power  in 
many  cases  wherein  some  ministerial  act  is  necessary  to  the  comple- 
tion of  an  individual  right  arising  under  laws  of  the  United  StateB, 
and  the  14th  section  of  the  same  act  would  sanction  the  issuing  of 
the  writ  for  such  a  purpose.  But  although  the  judicial  power  of 
the  United  States  extends  to  cases  arising  under  the  laws  of  the 
United  States,  the  legislature  have  not  thought  proper  to  delegate 
the  exercise  of  that  power  to  its  circuit  courts,  except  in  certain 
specified  cases.  When  questions  arise  under  those  laws  in  the  state 
courts,  and  the  party  who  claims  a  right  or  privilege  under  them  is 
unsuccessful,  an  appeal  l3  given  to  the  supreme  court,  and  this  pro- 
vision the  legislature  has  thought  sufficient  at  present  for  all  the 
political  purposes  intended  to  be  answered  by  the  clause  of  the  con- 
etitution,  which  relates  to  this  subject. 

« 1  Stall,  at  Lai^  78. 
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A  case  occurred  some  years  since  in  the  circuit  court  of  South  Ca- 
rolina, the  notoriety  of  which  may  apologize  for  making  an  observa- 
tion upon  it  here.  It  was  a  mandamus  to  a  collector  to  grant  a  clear 
ance,  and  unquestionably  could  not  have  been  issued  but  upon  a 
supposition  inconsistent  with  the  decision  in  this  case.  But  that 
mandamus  was  issued  upon  the  voluntary  submission  of  the  collector 
and  the  district  attorney,  and  in  order  to  extricate  themselves  from  an 
embarrassment  resulting  £rom  conflicting  duties.  Volenti  non  fit 
injuria. 

6  W.  698  ;  6  P.  190 ;  12  P.  624 ;  18  P.  607 ;  14  P.  699;  8  H.  441, 

6  Wal.  166,  484 ;  7  Wal.  847. 


LfViNOSTON  and  Gilchrist  v.  The  Maryland  Insurance  Company. 

7  C.  506. 

To  constitute  a  misrepresentation,  in  obtaining  insarance,  there  must  be  an  affirmation  or 
denial  of  some  fact,  or  an  allegation  which  would  plainly  lead  the  mind  to  a  condosion. 
If  the  expressions  are  ambiguous,  the  insurer  should  ask  for  an  explanation. 

If  Spanish  papers  are  taken  on  board  by  the  usage  of  the  trade,  to  be  used  in  a  Spanish  port 
to  protect  the  property,  it  is  not  a  breach  of  warranty  of  neutrality  to  conceal  them 
from  a  British  cruiser. 

A  Spanish  subject,  who  came  here  in  time  of  peace  to  carry  on  trade,  and  remains  here,  en- 
gaged in  trade,  after  a  war  began  between  Spain  and  Great  Britain,  is  to  be  deemed  an 
American  merchant,  although  the  trade  in  which  he  was  engaged,  could  be  carried  on 
only  by  a  Spanish  subject,  by  the  law  of  Spain. 

If  the  letter  submitted  to  the  underwriters,  ordering  the  insurance,  refer  to  another  letter  pre- 
Tiously  laid  before  them,  which  letter  contained  information  that  the  vessel  had  permission 
to  trade  to  the  Spanish  colonies,  the  underwriters  are  bound  to  notice  that  fact,  and  to 
know  that  the  vessel  would  take  all  the  papers  necessary  to  make  the  voyage  legal. 

The  usage  of  trade  may  be  proved  by  parol,  although  audi  usage  originated  in  a  law  or  edid 
of  the  government  of  the  country. 

The  question  whether  the  abandonment  were  made  in  due  time,  is  not  a  question  of  fact  to 
be  exclusively  left  to  the  jury,  but  to  be  decided  by  them  under  the  direction  of  the  court. 

No  acts,  justifiable  by  the  usage  of  the  trade,  and  done  by  the  plaintiffs  to  avoid  confiscalioB 
under  the  laws  of  Spain,  can  avoid  the  policy. 

If  the  plaintiffs  do  any  act  which  increases  the  risk  of  capture  and  detention  according  to 
the  common  practice  of  the  belligerent,  it  may  avoid  the  policy.  It  is  not  necessary  that 
the  risk  thus  increased,  should  be  the  risk  of  rightful  capture  according  to  the  law  of  na* 
tions. 

Error  to  the  circnit  court  for  the  district  of  Maryland,  in 

[  •507  ]  an  action  of  covenant  upon  a  policy  of  insurance  (•against 

capture  only)  upon  the  cargo  of  the  ship  Herkimer,  "  fiora 

Ghiayaquil,  or  her  last  port  of  departure  in  South  America,  to  New 

York,"  "  warranted  American  property,  proof  of  which  is  to  be  re^ 
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qnired  in  the  United  States  only,"  ^<  and  warranted  free  from  seizure 
for  illicit  trade."     The  declaration  was  on  a  loss  by  capture. 

The  case  was  stated  as  follows  by  Marshall,  chief  justice,  in 
delivering  the  opinion  of  the  court :  — 

Julian  Hernandez  Baruso,  a  Spanish  subject,  having  obtained  from 
the  crown  of  Spain  a  license  to  import  from  Boston  into  the  Spanish 
provinces  of  Peru  and  Buenos  Ayres,  in  South  America,  in  foreign 
vessels,  a  certain  quantity  of  goods  in  the  license  mentioned,  and  to 
take  back  the  proceeds  in  produce  on  payment  of  half  duties,  came 
to  New  York,  in  September,  1803,  (Spain  being  then  at  peace  with 
Oreat  Britain,)  for  the  purpose  of  carrying  on  trade  under  his  said 
license. 

On  the  34th  of  August,  1804,  he  entered  into  a  contract  with  a  cer- 
tain Anthony  Carroll,  for  the  transportation  of  a  certain  quantity 
of  goods  to  Lima,  in  Peru,  under  the  said  license.  Carroll  died  with- 
out  carrying  the  contract  into  full  ejOfect. 

On  the  25th  of  January,  1805,  war  having  then  broke  out  between 
Great  Britain  and  Spain,  B.  Livingston,  who  had  been  bound  as 
Carroll's  surety  for  the  performance  of  the  contract,  entered  into  a 
new  contract  with  Baruso  for  the  transportation  of  the  same  goods. 

The  preamble  recites  the  license,  and  says :  The  said  Baruso  has 
agreed  with  the  said  B.  Livingston  to  make  an  adventure  to  Lima, 
on  the  conditions  and  stipulations  following,  to  wit : — 

1.  In  consideration,  &c,  he  agrees  to  the  following  partnership 
with  the  said  B.  Livingston,  in  virtue  of  which  he  transfers  to  the 
said  firm,  all  his  powers,  &c.  (under  the  Ucense)  of  sending  an  Ame- 
rican vessel  belonging  to  the  said  Livingston,  or  chartered,  in  which 
vessel  shall  be  embarked  goods  to  the  amount  of  $50,000,  the  funds 
and  vessel  to  be  furnished  and  advanced  by  said  Livingston. 

*  2.  Baruso  to  obtain  the  necessary  papers  from  the  Span-  [  *  508  ] 
ish  consul,  and  B.  Livingston  to  pay  the  duties.     Baruso 
answerable  for  detention  or  confiscation  by  the  Spanish  government, 
or  vessels,  on  account  of  any  defect  or  right  to  send  under  said 
license,  &c. 

3.  Livingston  agrees  in  four  months  to  embark  the  goods  on  board 
a  vessel  to  Lima,  to  proceed  thither,  and  to  return  to  the  United 
States  with  a  cargo. 

4.  Livingston  to  choose  the  supercargo  and  instruct  him ;  and  as  the 
adventure  will  appear  on  the  face  of  the  papers  to  belong  to  Baruso, 
he  shall  give  the  supercargo  a  power,  and  recognize  him  the  master 
of  the  cargo^  so  that  the  consignees  at  Lima  shall  follow  literally  his 
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orders.    The  consignees,  who  were  partners  of  Bamso,  to  receive  a 
commission. 

6.  The  said  Livingston  and  Baxuso,  agree  to  divide  equally,  and 
part  and  part  alike,  the  profits  of  the  adventure.  Livingston  to  have 
commissions  on  sale. 

7.  Optional  in  Livingston  to  sell  in  United  States,  or  convey  the 
return  cargo  to  Europe.  If  he  sells  in  the  United  States,  Baruso 
may  take  out,  at  the  price  of  sales,  as  much  as  will  be  equal  to  his 
rights. 

8.  K  Livingston  sends  the  cargo  to  Europe,  he  is  to  choose  the 
supercargo,  but  the  consignees  to  be  chosen  jointly. 

9.  In  case  of  loss,  Baruso  to  claim  nothing,  as  his  share  in  the 
profits,  only  accrues  on  the  safe  return  of  the  vessel  to  the  United 
States.  Optional  with  Livingston  to  insure  or  not.  Livingston  not 
to  be  allowed  for  risk,  if  no  insurance,  more  than  15  per  cent.  No 
insurance  to  be  on  the  risks  of  the  Spanish  government. 

12.  If  any  loss  accrues  firom  causes  not  stipulated,  Baruso  to  lose 
only  his  privilege.  If  loss  on  sale  of  return  cargo,  Baruso  to  sustain 
half. 

Livingston  soon  afterwards  chartered  the  ship  Herkimer  for  the 
voyage,  and  entered  into  a  contract  with  the  other  plaintiff,  Gilchrist, 
one  James  Baxter,  and  Edward  Griswold,  for  jointly  carry- 
[*609]  ing  on,  with  them,  •the  said  voyage.  The  cargo  was 
purchased  with  their  joint  funds,  and  was  shipped  to 
Lima,  where,  and  at  Guayaquil,  a  return  cargo  was  received,  pur- 
chased with  the  proceeds  of  the  original  cargo. 

On  the  25th  of  March,  1806,  Mr.  Gilchrist  addressed  to  Alexander 
Webster  &  Co.,  at  Baltimore,  a  letter  containing  an  order  for  insur- 
ance on  the  cargo  of  the  ship  Herkimer,  £rom  Guayaquil,  or  her  last 
port  of  departure  in  South  America,  to  New  York,  against  loss  by 
capture  only,  warranted  American  property,  and  free  firom  all  loss  on 
account  of  seizure  for  illicit  or  prohibited  trade.  It  says,  "  the  own- 
ers are  already  insured  against  the  dangers  of  the  seas  and  all 
other  risks,  except  that  of  capture."  "  You  have  already  had  a  de- 
scription of  the  ship  firom  Messrs.  Church  and  Demmill,  the  agent 
of  Mr.  Jackson,  and  which  I  presume,  is  correct."  <<  I  think  proper 
to  mention  that  the  insurance  will  be  on  account  of  Mr.  Brockholst 
Livingston  and  myself.  Mr.  Baxter  and  Mr.  Griswold  are  also  con- 
cerned, but  the  first  gentleman  thinks  there  is  so  little  danger  of 
capture,  that  in  his  letter  firom  Lima  he  expressly  directs  no  insurance 
to  be  made  for  him  against  this  risk,  and  Mr.  Griswold  is  not  here  to 
consult.  Both  these  gentlemen,  as  well  as  those  for  whom  you  are 
desired  to  make  insurance,  are  native  Americsins." 
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The  letter  of  Church  and  Demmill,  was  dated  13th  February,  1806, 
and  after  describing  the  ship,  adds,  <<  she  sailed  from  Boston  the  12th 
of  May  last  for  Lima,  with  liberty  to  go  to  one  other  port  in  South 
America,  not  west  of  Guayaquil,  and  firom  thence  to  New  York. 
She  has  permission  to  trade  there." 

This  letter  was  laid  before  the  board  of  directors,  and  the  applica- 
tion at  that  time  rejected. 

The  letter  firom  Gilchrist  to  Webster  and  Co.  was  afterwards  laid 
before  the  board,  and  the  company  made  the  insurance  for  the  plain- 
tiffs  at  10  per  cent 

The  Herkimer,  on  her  return  voyage,  was  captured  near  the  port 
of  New  York,  by  The  Leander,  a  British  ship  of  war,  and  sent  to 
Halifax,  where  she  was  condemned. 

•  The  plaintiffs  gave  the  underwriters  notice  of  the  cap-  [  •SIO  ] 
ture,  and  obtained  their  permission  to  prosecute  a  claim  for 
restoration  without  prejudice  to  their  right  to  abandon.  On  receiv- 
ing notice  of  the  condemnation,  they  wrote  a  letter  of  abandonment, 
which  was  delivered  to  the  underwriters,  who  refused  to  pay  for  the 
loss,  whereupon  this  suit  was  brought. 

On  the  return  voyage,  just  after  doubling  Cape  Horn,  Baxter,  who 
was  supercargo  and  part  owner,  gave  to  Edward  Giles,  the  third 
mate,  a  bundle  of  papers,  partly  in  Spanish,  telling  him  at  the  same 
time,  that  in  all  probability  they  might  fall  in  with  privateers,  who 
might  overhaul  the  trunk  in  the  cabin,  and  if  they  found  the  papers, 
it  was  probable  the  vessel  might  be  detained,  as  the  papers  were  in 
Spanish,  and  they  might  not  be  able  to  translate  them.  Giles  put 
the  papers  in  his  trunk. 

After  the  capture,  Giles  was  taken  out  of  The  Herkimer  into  The 
Lieander,  and  on  being  asked  if  he  had  any  objection  to  have  his 
trunk  searched,  replied  that  he  had  not.  The  trunk  was  then  searched 
and  this  bundle  discovered.  It  contained  papers,  covering  the  cargo 
as  the  property  of  Baruso,  mixed  with  others  which  showed  that 
in  fact  it  was  the  property  of  the  plaintiffe,  and  of  Baxter  and  Gris- 
wold.  Evidence  was  given  to  prove,  that  the  usage  of  the  trade 
made  these  papers  necessary.  There  was  also  an  estimate  of  the 
probable  value  of  the  cargo,  if  shipped  to  Europe. 

The  Herkimer  arrived  before  The  Lieander ;  and  Baxter,  upon  his 
examination  on  the  standing  interrogatories,  described  truly  the  cha- 
racter of  the  voyage,  and  stated  correctly  the  property  in  the  cargo, 
but  denied  his  knowledge  of  any  papers  other  than  those  which  were 
exhibited,  as  belonging  to  the  ship. 

Issue  was  joined  on  the  plea,  that  the  defendants  had  not  broken 
their  covenant,  and  the  jury  found  a  verdict  in  their  favor. 
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On  the  trial,  twenty-eight  bills  of  exception  were  taken,  partly  by 
tiie  plaintififl,  and  partly  by  the  defendants.    Only  those  taken  by  the 

plaintiffs  are  now  before  the  court 
[  *  611  ]  *  The  plaintiffs  prayed  the  court  below  to  instruct  the  jury, 
that  the  letter,  ordering  the  insurance,  does  not  contain  a  re- 
presentation that  no  person,  other  than  the  said  Livingston,  Gilchrist, 
Griswold,  and  Baxter,  was  interested  in  the  return  cargo  of  The  Her- 
kimer; nor  that  all  the  persons  interested  therein  were  native  Ameri- 
cans. The  judges  were  divided  on  this  point,  and  the  instruction 
was  not  given. 

The  5th  bill  of  exceptions  stated,  that  the  plaintif&  prayed  the 
court  to  instruct  the  jury,  that  if  they  believed  the  testimony  offered 
by  them,  then  there  was  no  such  concealment  of  the  said  papers  as 
can  affect  the  right  of  the  plaintiffs  to  recover  in  this  action,  which 
instruction  the  court  refused  to  give,  but  directed  the  jury  that  if  they 
should  be  of  opinion,  that  from  the  usage  and  course  of  trade  it  was 
necessary  to  have  the  Spanish  and  other  papers  delivered  by  Baxter 
to  Giles,  the  3d  mate,  as  aforesaid,  then  the  delivery  by  Baxter  to 
Giles,  and  the  finding  and  taking  of  the  said  papers  by  the  officers 
of  The  Leander,  was  not  such  a  concealment  as  affects  the  right  of 
the  plaintiffs  to  recover. 

The  6th  bill  of  exceptions  states,  that  the  plaintiffs  then  prayed  the 
court  to  instruct  the  jury,  that  Baruso  having  removed  to  New  York, 
in  the  United  States,  while  Spain  was  neutral,  for  the  purpose  of 
carrying  on  trade,  and  having  continued  to  reside  in  New  York  until 
after  the  capture  of  The  Herkimer,  the  said  Baruso  could  not,  at  the 
time  of  the  voyage,  be  considered  as  a  belligerent.  This  instruction 
the  court  also  refused  to  give,  but  did  instruct  the  jury  that  if  they 
should  be  of  opinion  that  the  said  Baruso  settled  in  New  York  before 
the  war  between  Spain  and  Great  Britain,  and  remained  there  domi- 
ciliated and  carrying  on  trade  generally  until  the  capture  of  The 
Herkimer,  he  is  to  be  considered  as  a  neutral ;  but  if  they  should  be 
satisfied  from  the  testimony  that  he  went  to  New  York  for  no  other 
purpose  but  to  carry  on  trade  as  a  Spanish  subject,  which  he  could 
not  engage  in  as  a  neutral,  and  that  he  was  not  engaged  in  any  other 
trade  than  as  a  Spanish  subject,  he  cannot  be  considered  as  a  neutral. 

The  7th  bill  of  exceptions  states,  that  the  court  then,  on  the  prayer 
of  the  defendants,  gave  to  the  jury  the  following  opinion :  — 
[  *  512  ]  *  "  The  court  having  ahready  given  an  opinion,  that  Baruso 
was  not  a  joint  owner  with  the  plaintiffs  and  Griswold  and 
Baxter,  in  the  return  cargo  of  The  Herkimer,  do,  in  compliance  with 
the  opinion  of  the  supreme  court,  leave  it  to  the  jury  to  determine, 
whether  Baruso  had  an  interest  in  the  return  cargo  which  increased 
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the  risk  of  the  said  voyage,  and  if  the  risk  was  increased,  that  the 
policy  was  thereby  vitiated."  This  opinion  was  given  on  the  prayer 
of  the  defendants  to  instruct  the  jury,  that  the  non-communication  to 
the  underwriters  of  papers  showing  Baniso  to  have  an  interest,  and 
to  be  a  Spanish  subject,  vitiated  the  policy. 

The  8th  bill  of  exceptions  stated,  that  the  defendants  then  prayed 
the  court  to  instruct  the  jury,  that  if  they  should  be  of  opinion  that 
the  papers  which  were  delivered  to  Giles  by  Baxter,  or  any  of  them,  in- 
creased the  risk,  and  that  if  any  of  the  papers  which  did  so  increase 
the  risk  were  not  necessary  by  the  laws  and  usages  of  Spain,  or  the 
course  and  usage  of  trade  between  the  United  States  and  Lima,  and 
that  it  was  not  communicated  to  the  defendants  that  such  papers 
would  accompany  the  cargo,  then  the  plaintiffs  were  not  entitled  to 
recover.     The  court  gave  the  opinion. 

The  9th  bill  of  exceptions  stated,  that  the  plaintiffs  prayed  an  in- 
struction to  the  jury,  that  in  estimating  the  increase  of  risk-  on  the 
return  voyage  of  The  Herkimer,  they  were  to  consider  it  as  a  voyage 
which  the  defendants  were  informed,  in  and  by  the  letter  of  Church 
and  DemmiU,  was  carried  on  under  a  license  from  the. Spanish  govern- 
ment ;  and  the  question  for  them  to  decide  was,  whether  the  risk  of 
such  a  voyage,  carried  on  under  such  a  license,  was  increased  by  any 
of  the  circumstances  relied  on  by  the  defendants  to  show  an  increase 
of  risk  in  this  case.     This  opinion  the  court  refused  to  give. 

The  11th  bill  of  exceptions  stated,  that  the  plaintiffs  produced  a 
witness  to  prove  the  usage  of  the  trade,  who  said  that  by  the  laws, 
regulations,  and  usages  of  the  trade,  it  was  necessary  that  the  pro- 
perty imported  into,  or  exported  from  the  colony,  by  a  foreigner, 
should  be  under  a  Spanish  license,  sind  appear  to  be  Spanish 
•  property.  Whereupon  the  defendants  moved  the  court  [  *  513  ] 
to  instruct  the  jury,  that  this  evidence  is  not  competent  to 
prove  the  municipal  laws  of  Spain,  or  the  usage  and  custom  of  trade 
established  by  their  municipal  laws.  The  opinion  of  the  court  was, 
that  "  no  parol  evidence  is  admissible  to  the  jury,  or  if  given,  can  be 
regarded  by  them,  to  prove  the  legislative  edicts  or  acts  of  the  Spa- 
nish government,  or  to  prove  any  usage,  custom,  or  course  of  trade 
conformable  to  such  edicts  or  acts ;  but  that  such  evidence  is  admis- 
sible to  prove  the  general  usage  and  course  of  trade  that  may  depend 
on  instructions  to  the  government  of  Peru." 

The  13th  bill  of  exceptions  stated,  that  the  plaintiffs  produced  wit- 
nesses, ignorant  of  the  laws  of  Spain,  to  prove  their  understanding  of 
the  usage  of  the  trade ;  and  the  defendants  produced  counter  testi* 
mony  on  the  usage;  whereupon  the  defendants  moved  the  court  to 
instruct  the  jury,  that  tiie  testimony  of  the  plaintiffs,  if  believed,  was 
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not  competent  to  show  the  usage  or  conrse  of  trade  that  The  Hev- 
kimer,  on  her  retorn  voj^age,  should  be  accompanied  with  papers 
giving  the  cargo  the  appearance  of  Spanish  property.  The  comt 
refused  to  give  this  opinion,  but  instructed  the  jury,  that  if  they  were 
of  opinion  that  the  usage  or  course  of  trade  from  or  to  the  province 
of  Peru  by  foreigners,  was  to  have  a  license  from  the  king  of  Spain  to 
trade,  and  to  have  Spanish  papers  on  board,  to  show  or  give  color  that 
the  cargo  was  Spanish  property,  the  defendants  were  bound  to  take  no- 
tice of  such  course  of  trade ;  but  if  the  jury  should  be  of  opinion  that 
tiie  trade  was  prohibited  by  the  laws  of  Spain,  the  plaintiffs  must  prove 
that  the  defendants  had  notice  or  information  of  such  prohibition. 

The  20th  bill  of  exceptions  is  to  an  opinion  of  the  court,  that  whe- 
ther the  abandonment  was  in  reasonable  time  or  not,  is  not  a  fact  to 
be  exclusively  left  to  the  jury,  but  to  be  decided  by  them  under  the 
direction  of  the  court. 

The  24th  bill  of  exceptions  stated,  that  the  defendants  moved  the 
court  to  instruct  the  jury,  that  the  insurers  are  not  liable  for  any  in- 
crease of  risk,  in  consequence  of  any  acts  done  by  the  insured 
[  *  514  ]  to  avoid  seizure  •and  confiscation  under  the  laws  and  regula- 
tions of  the  Spanish  government,  which  instruction  the 
court  gave. 

The  26th  biQ  of  exceptions  stated,  that  the  counsel  for  the  plain- 
tiffs then  moved  the  court  to  instruct  the  jury,  that  the  right  of  the 
plaintiffs  would  not  be  affected  by  any  increase  of  risk  produced  by 
such  acts  as  were  stated  in  the  preceding  exception,  if  such  acts  were 
according  to  the  course  and  usage  of  trade  on  the  voyage  insured* 
This  opinion  the  court  refused  to  give. 

The  28th  bill  of  exceptions  stated,  that  the  plaintiffs  moved  the 
court  to  instruct  the  jury,  that  the  increase  of  risk,  by  which  alone 
the  right  of  the  plaintiffs  to  recover  in  this  action  can  be  effected,  is 
an  increase  (by  reason  of  some  act  or  omission  of  the  plaintiffs,  or 
their  agents)  of  the  danger  of  rightful  capture  or  condemnation  under 
the  law  of  nations.     The  court  refused  to  give  this  opinion. 

The  verdict  and  judgment  being  against  the  plaintifi  they  sued 
out  their  writ  of  error. 

Harper  J  for  the  plaintiffs  in  error. 

Pinkney^  attorney-general,  contra. 

[  •  534  ]      •  Marshall,  C.  J.,  after  stating  the  case,  delivered  the 
opinion  of  the  court,  ad  follows :  — 
This  perplexed  and  intricate  case,  which  is  rendered  still  more  so 
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by  the  manner  in  which  it  has  been  conducted  at  the  circuits,  haa 
been  considered  by  the  court  Their  opinion  on  the  various  points 
it  presents  will  now  be  given. 

If  the  question  on  which  the  court  was  divided  be  considered 
literally,  the  answer  must  undoubtedly  be,  that  the  letter  of  the  25th 
of  March,  1806,  contains  no  averment  that  no  person  other 
than  Livingston,  Gilchrist,  •  Qriswold,  and  Baxter,  were  [  *  536  ] 
interested  in  the  return  cargo  of  The  Herkimer,  nor  that  all 
the  persons  interested  therein  were  native  Americans.  This  would 
be  perceived  from  an  inspection  of  the  letter  itself,  and  there  would 
be  no  occasion  for  an  application  to  the  court  concerning  its  contents. 
But  the  real  import  of  the  question  is  this.  Is  the  language  of  the 
letter  such  as  to  be  equivalent  to  an  averment  that  the  owners  named 
in  it  are  the  sole  persons  who  were  interested  in  the  return  cargo  ? 
If  it  does  amount  to  such  an  averment,  then  it  is  a  representation, 
and  if  it  be  untrue,  it^  materiality  to  the  risk  must  determine  its 
influence  on  the  policy.  A  false  representation,  though  no  breach 
of  the  contract,  if  material,  avoids  the  policy  on  the  ground  of  fraud, 
or  because  the  insurer  has  been  misled  by  it. 

Upon  reading  the  letter  on  which  this  insurance  was  made,  the 
impression  would  probably  be  that  the  four  persons  named  in  it  were 
the  sole  owners  of  the  return  cargo  of  The  Herkimer.  The  inference 
may  fairly  be  drawn  from  the  expressions  employed.  Such  was 
probably  the  idea  of  the  writa:  at  the  time.  The  writer,  however, 
might  have,  and  probably  had  other  motives  for  his  allusion  to  other 
owners,  than  to  convey  the  idea  that  there  were  no  others.  The  pre- 
mium might  in  his  opinion  be  affected  in  some  measure  by  stating 
the  little  apprehension  from  capture  which  was  entertained  by 
others,  and  especially  by  that  owner  who  was  the  supercargo.  If, 
however,  it  was  not  supposed  by  Mr.  Gilchrist,  that  the  persons 
named  in  his  letter  were  the  sole  owners  of  the  cargo,  or  if  in  fact 
they  were  not  the  sole  owners,  he  has  expressed  himself  in  so  care- 
less a  manner  as  to  leave  his  letter  open  to  misconstruction,  and,  in 
the  opinion  of  some  of  the  judges,  to  expose  his  contract  to  haz&rd 
in  consequence  of  it. 

But  that  part  of  the  court  which  entertains  this  opinion,  is  also  of 
opinion,  that  the  letter  ought  not  to  be  construed  into  a  representa- 
tion of  any  interest  to  grow  out  of  the  voyage  distinct  from  actual 
ownership  of  the  cargo.  "  The  owners,"  says  Mr.  Gilchrist,  "  are 
already  insured  against  the  dangers  of  the  seas,"  &c.  His  appli- 
cation was  for  the  owners;  and  when  he  proceeds  to  state  that 
others  were  concerned,  he  must  be  understood  to  say  that  they 
were  concerned  aa  owners.     Consequently,  if  the  letter  implies  an 
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[  *  536  ]  averment,  that  he  has  named  all  the  owners,  *  it  implies 
nothing  farther,  and  ought  not  to  be  construed  into  a  repre- 
sentation, that  there  were  no  other  persons  interested  in  the  safe 
return  of  the  cargo. 

Others  are  of  opinion,  that  to  constitute  a  representation  there 
should  be  an  aflirmation  or  denial  of  some  fact,  or  an  allegation 
which  would  plainly  lead  the  mind  to  the  same  conclusion.  If  the 
expressions  are  ambiguous,  the  insurer  ought  to  ask  an  explanation, 
and  not  substitute  his  own  conjectures  for  an  alleged  representation. 
In  this  opinion  the  majority  of  the  court  is  understood  to  concur. 
The  instruction  then  applied  for  by  the  counsel  for  the  plaintifis,  on 
which  the  circuit  judges  were  divided,  ought  to  have  been  given. 

5th.  A  majority  of  the  court  is  also  of  opinion,  that  the  instmo* 
Hon  prayed  for  as  stated  in  the  fifth  exception  ought  to  have  been 
given.  If  the  jury  believed  the  facts  ojOfered  in  evidence  by  the  plain- 
tiffs, which  were  that  by. the  usage  of  the  trade  to  Peru  firom  any 
foreign  port,  it  was  necessary  for  the  ship  to  have  on  board,  on  her 
return  voyage,  the  Spanish  and  other  material  papers  delivered  by 
Baxter  tg  Giles,  then  there  was  no  such  concealment  of  said  papers 
as  can  affect  the  right  of  the  plaintiff  to  recover  in  this  action.  In 
general,  concealment  of  papers  amounts  to  a  breach  of  warranty. 
But  when  the  underwriters  know,  or,  by  the  usage  and  course  of  the 
trade  insured,  ought  to  know,  that  certain  papers  ought  to  be  on 
board  for  the  purpose  of  protection  in  one  event,  which,  in  another, 
might  endanger  the  property,  they  tacitly  consent  that  the  papers 
shall  be  so  used  as  to  protect  the  property.  The  use  of  the  Spanish 
papers  was  to  give  a  Spanish  character  to  the  property  in  the  Spa- 
nish ports;  and,  of  the  American  papers,  to  prove  ihe  American 
character  of  the  property  to  other  belligerents.  But  to  have  exhi- 
bited the  Spanish  papers  to  a  British  cruiser,  and  thus  to  induce  a 
suspicion  that  the  property  was  belligerent,  would  have  been  not  less 
improper  than  to  have  exhibited  the  proofs  of  American  property  in 
a  port  of  Peru,  and  thus  to  defeat  the  sole  object  for  which  Spanish 
papers  werp  necessarily  taken  on  board* 

6th.  A  majority  of  the  court  is  also  of  opinion,  that  under 
[  *  537  ]  aU  the  evidence  in  the  cause,  Baruso  was  to  be  *  considered 
as  an  American  merchant,  whether  he  carried  on  trade 
generally,  or  confined  himself  to  a  trade  firom  the  United  States  to 
the  Spanish  provinces.  The  circuit  court,  therefore,  erred  in  making 
the  neutral  character  of  Baruso  to  depend  on  the  kind  of  trade  in 
which  he  was  engaged,  instead  of  its  depending  on  residence  and 
trade,  whether  general  or  limited. 

7th.  The  instruction  of  the  circuit  court  to  which  the  seventh  ex« 
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eeption  was  taken,  is  obviously  formed  on  a  plain  and  total  miscon* 
struction  of  the  former  opinion  of  this  court.  In  no  part  of  that 
opinion  has  the  idea  been  indicated,  that  the  interest  of  Baruso  was 
a  question  solely  for  the  consideration  of  the  jury  unaided  by  the 
judge.  It  is  certainly  a  question  on  which  it  was  proper  for  the 
judge  to  instruct  the  jury.  The  opinion,  given  by  this  court,  was, 
that  ^^  if  the  jury  should  be  of  opinion  that  the  Spanish  papers,  men- 
ticised  in  the  case,  were  material  to  the  risk,  and  that  it  was  not  the 
regular  usage  of  trade  to  take  such  papers  on  board,  the  non-disclo- 
sure of  the  fact,  that  they  would  be  on  board,  would  vitiate  the 
policy ;  but  if  the  jury  should  be  of  opinion  that  they  were  not  ma- 
terial to  the  risk,  or  that  it  was  the  regular  usage  of  the  trade  to  take 
such  papers  on  board,  that  they  would  not  vitiate  the  policy."  The 
instruction  of  the  circuit  court  to  the  jury  ought  to  have  conformed 
to  this  direction.  Instead  of  doing  so,  those  instructions  were  to 
exclude  entirely  from  the  consideration  of  the  jury  the  regular  usage 
of  trade.  They  refuse  to  allow  any  influence  to  a  fact,  to  which 
this  court  attached  much  importance.  It  is  the  unanimous  opinion 
of  this  court  that  in  giving  this  instruction  the  circuit  court  erred. 

8th.  The  circuit  court  seem  also  to  have  varied  from  the  directions 
formerly  given  by  this  pourt,  in  the  opinion  to  which  the  eighth  ex- 
oeption  is  taken.  This  court  placed  the  innocence  or  guilt  of  having 
on  board  the  Spanish  papers,  mentioned  in  the  case,  on  the  regular 
usage  of  trade ;  the  circuit  court  has  made  their  innocence  to  depend 
on  their  being  necessary. 

The  counsel  for  the  defendants  contends,  that  this  is  a  distinction 
without  a  difference ;  but  it  is  impossible  to  say  what  dif- 
ference this  distinction  might  make  *  with  the  jury.     It  is  [  *  538  ] 
also  the  opinion  of  this  court,  that  in  estimating  the  mate- 
riality of  the  papers  to  the  risk,  their  ejSect,  taken  together,  should  be 
considered,  not  the  effect  of  any  one  of  them  taken  by  itself. 

9th.  The  opinion  which  the  court  refused  to  give,  to  which  refusal 
the  ninth  exception  is  taken,  depends  on  several  distinct  propositions 
which  must  be  separately  considered. 

The  letter,  on  which  this  insurance  was  made,  contains  a  direct 
reference  to  a  previous  letter  written  by  Church  and  Demmill,  which 
was  laid  before  the  company,  for  a  description  of  the  ship.  The  first 
question  to  be  considered  is,  did  this  reference  make  it  the  duty  of 
the  directors  to  see  that  letter,  and  are  they,  without  further  proof,  to 
be  considered  as  having  read  it.  The  letter  was  addressed  to,  and 
it  is  to  be  presumed  remained  in  the  possession  of,  the  agent  who 
made  this  insurance. 

It  is  a  general  rule,  that  a  paper,  which  expressly  refers  to  another 
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paper  within  the  power  of  the  party,  gives  notice  of  the  contents  of 
that  other  paper.  No  reason  is  perceived  for  excepting  this  case  from 
tiie  rule.  It  is  fairly  to  be  presumed  that,  on  reading  the  letter  of 
Gilchrist,  the  board  of  directors  required  the  agent  of  the  plaintifis 
to  produce  the  letter  of  Church  and  Bemmill,  unless  they  retained  a 
recollection  of  it.  In  that  letter,  they  were  informed  that  the  vessel 
had  sailed  for  Lima,  with  liberty  to  go  to  one  other  port  in  South 
America,  and  that  '<  she  had  permission  to  trade  there."  • 

What  was  the  amount  of  the  information  communicated  by  this 
letter  ? 

The  permission  to  trade  was  unquestionably  a  permission  granted 
by  the  authority  of  the  country.  It  was  a  permission  from  the 
Spanish  government.  But  whether  this  permission  was  evidence 
by  a  license,  or  by  other  means,  was  to  be  decided  by  other  testi- 
mony ;  whether  it  conveyed  notice  to  the  underwriters  that  such  a 
license  was  on  board  the  ship,  depends,  in  the  opinion  of  part  of  the 
*'court,  on  the  usage  of  the  trade.  Those,  who  entertain 
[  •  539  ]  this  opinion,  think,  that  as  this  was  submitted  •to  the  jury, 
the  court  committed  no  error  in  refusing  to  say  that  the  de- 
fendants were  to  be  considered  as  knowing  that  The  Herkimer  sailed 
with  a  Spanish  license  on  board.  In  estimating  the  increase  of  risk, 
it  was  certainly  the  duty  of  the  jury  to  consider  it  as  a  voyage  known 
to  the  underwriters  to  be  carried  on  for  the  purpose  of  trading  to 
Lama,  and  that  The  Herkimer  had  such  papers  on  board  as  were 
usual  in  such  a  trade,  but  whether  the  license  be  such  a  paper  or  not, 
tile  jury  were  to  judge  as  of  other  facts. 

A  majority  of  the  court,  however,  is  of  a  diflferent  opinion.  The 
underwriters,  having  full  notice  that  the  voyage  was  permitted, 
might  fairly  infer  that  it  was  licensed  by  the  Spanish  government; 
because  in  no  other  way  would  it  be  permitted.  The  whole  question 
turned  upon  the  construction  of  a  written  document  which  it  belonged 
to  the  court  to  make. 

11th  and  13th.  The  11th  and  13th  exceptions  may  properly  be 
considered  together,  since  they  are  taken  to  opinions  given  on  the 
same  subject,  and  do  not  essentially  vary  from  each  other.  The  cir- 
cuit court  appears  to  have  supposed  that  the  general  usage  and  course 
df  trade  could  not  be  given  in  evidence,  or,  if  given  in  evidence, 
ought  to  be  disregarded,  if  the  jury  should  be  of  opinion  that  such 
Usage  was  founded  on  the  laws  or  edicts  of  the  government  of  the 
dountty  where  the  usage  prevailed.  That  is  not  the  opinion  of  this 
court.  The  usage  may  be  proved  by  parol,  and  the  eflfect  of  the 
usage  remains  the  same,  whether  it  originated  in  an  edict  or  in  in- 
itructioiis  given  by  the  government  to  its  officers.     Any  conjectures. 
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which  the  jury  or  the  witnesses  may  make  on  this  subject,  can  be  of 
no  importance,  and  ought  to  have  no  influence  on  the  case.  Neither 
can  it  be  more  necessary  to  give  notice  of  a  usage  founded  upon  sta- 
tute, than  of  a  usage  founded  on  instructions.  The  circuit  court, 
therefore,  erred  in  directing  the  jury  that  the  underwriters  were  not 
bound  to  take  notice  of  the  usage  of  trade,  if  they  should  be  of  opin- 
ion that  the  trade  was  prohibited  by  the  law  of  Spain. 

20th.  The  opinion  of  the  circuit  court  to  which  the  20th  exception 
was  taken,  appears  to  be  entirely  correct. 

•  24th  and  25th.  The  24th  and  25th  exceptions  are  to  the  [  *  540  ] 
same  opinion,  somewhat  varied  in  form,  and  rendered  more 
explicit,  on  the  application  of  the  plaintifis,  than  it  had  been  in  the 
instruction  given  on  the  motion  of  the  defendants.  It  is  essentially  the 
same  with  that  to  which  the  7th  exception  was  taken,  and  appears  to 
have  been  founded  on  a  total  misapprehension  of  the  former  opinion 
given  by  this  court  In  that  opinion,  it  was  expressly  stated  that  such 
papers  as,  conformably  to  the  regular  usage  of  trade,  were  to  be  taken 
on  board  a  vessel,  Would  not  vitiate  the  policy.  "  The  acts,  done  by 
the  insured  to  avoid  seizure  and  confiscation  under  the  laws  and  re- 
gulations of  the  Spanish  government,*'  which  are  mentioned  in  the 
application  made  to  the  court  by  the  counsel  for  the  defendants, 
comprehend  these  papers.  This  question,  therefore,  was  decided  by 
this  court  on  the  former  argument  of  this  cause,  and  the  court  is 
now  unanimously  of  opinion,  that  the  circuit  court  erred,  both  in 
granting  the  prayer  of  the  defendants,  and  refusing  that  of  the  plain- 
tiffs. 

28th.  In  the  opinion,  to  which,  the  28th  exception  was  taken,  this 
court  concurs  with  the  circuit  court.  The  direction,  asked  by  the 
counsel  for  the  plaintiffs,  ought  not  to  have  been  given.  It  is  ex- 
pressed in  terms  which,  if  assented  to,  might  misguide  the  jury. 
Rightful  capture,  according  to  the  law  of  nations,  might  be  construed 
to  mean  capture  for  a  cause  which  would  justify  condemnation,  ac- 
cording to  the  law  of  nations  as  construed  in  the  United  States.  But 
capture  will  always  be  made  on  suspicion  of  what  the  belligerent 
construes  to  be  cause  of  forfeiture,  and  capture  authorizes  abandon- 
ment Such  acts  or  missions  therefore,  of  the  plaintiffs,  as  would 
induce  a  capture  and  detention  according  to  the  common  practice  of 
the  belligerents,  are  proper  for  the  consideration  of  the  jury,  in  esti- 
mating the  risk. 

This  court  is  of  opinion,  that  there  is  error  in  the  proceedings  of 
the  circuit  court  in  this  cause,  in  refusing  to  give  the  opinion  on 
which  that  court  was  divided ;  and  also  in  the  opinions  to  which  the 
5th,  6th,  7th,  8th,  9th,  11th,  13th,  24th,  and  25th  exceptions  are  taken. 
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This  court  doth  therefore  reverse  and  annul  the  judgment  rendered 
by  the  circuit  court,  and  doth  remand  the  cause  to  the  said 

[  •  541  ]  court,  that  a  venire  fadds  *  de  novo  may  be  awarded,  and 
other  proceedings  had  therein  according  to  law. 

Story,  J.  I  concur  in  the  judgment  of  reversal  which  has  just  been 
pronounced.  But  as  in  some  instances  I  differ  from  the  opinions 
expressed  by  the  majority,  and  in  others  I  concur  upon  grounds 
somewhat  variant,  I  have  ventured  to  express  my  own  views  at  large 
upon  the  important  points  which  have  been  so  fully  and  ably  argued. 

The  first  question  which  presents  itself  is  on  the  certificate  of  division. 
To  constitute  a  representation,  there  should  be  an  explicit  affirma- 
tion or  denial  of  a  fact,  or  such  an  allegation  as  would  irresistibly 
lead  the  mind  to  the  same  conclusion.  If  the  expressions  are  ambi- 
guous, or  such  as  the  parties  might  fairly  use  without  intending  to 
authorize  a  particular  conclusion,  the  insured  ought  not  to  be  bound 
by  the  conjectures,  or  calculations  of  probability,  of  the  underwriter. 
The  latter,  if  in  such  case  he  deems  the  facts  maxerial,  ought  to  make 
further  inquiries.  In  the  letter  of  the  26th  of  March,  1806,  there  are 
no  words  negativing  the  existence  of  other  interests  than  those  of  the 
plaintiffs  and  Messrs.  Griswold  and  Baxter. 

The  negative,  if  any,  is  to  be  made  out  by  mere  inference  or  pro- 
bable conjecture,  and  as  there  is  no  reason  to  suppose  that  the  state- 
ment was  made  with  that  intent,  I  am  satisfied  that  it  did  not  amount 
to  a  representation  negativing  the  existence  of  such  interests.  The 
court  below  ought,  therefore,  to  have  given  the  direction  prayed  for 
by  the  plaintLBf 's  counsel 

But,  even  admitting  that  the  letter  did  contsdn  the  representation 
contended  for,  I  am  well  satisfied  that  it  was  substantially  true.  It 
is  not  pretended  that  any  other  person  except  Baruso  had  any  interest 
in  the  cargo ;  and  it  is  very  clear  that,  whatever  might  be  his  contin- 
gent interest  in  the  possible  profits  of  the  voyage,  he  had  no  vested  inte- 
rest in  the  cargo  itself.  He  was  not  a  partner,  for  he  wanted  one  of 
the  essential  characteristics  of  partnership,  a  direct  vested  interest  in 
the  joint  funds.  He  possessed  a  mere  possibility  which^  in 
[  *  542  ]  *  the  successful  termination  of  the  voyage,  might  entitle 
him  to  a  right  of  action  for  a  proportion  of  the  profits ;  <Nr, 
in  a  specified  case  of  election,  to  take,  a  proportion  of  the  property 
itself.  But  it  was  not  such  an  interest  as  was  liable  to  capture,  or 
such  as  could  be  claimed  or  condemned  in  a  prize  court  It  was  less 
certain  than  even  a  respondentia  or  bottomry  interest,  which  lave  not 
been  aUowed  to  be  asserted  before  the  prize  jurisdiction.  The  com- 
missions of  a  supercargo  upon  the  sales .  might,  with  as  much  pro- 
priety, be  deemed  a  vested  interest  in  the  cargo  consigned  to  his  care. 


FEBRUAEY  TERM,  1818.  661 


Livingston  v.  Maryland  Insurance  Co.    7  0. 


I  pass  over,  for  the  present,  the  fifQi  exception. 

The  sixth  exception  points  to  the  national  character  of  Baruso.  As 
Baraso  emigrated  from  Spain  to  the  United  States  during  a  time  of 
peace,  no  question  arbes  as  to  the  ability  of  a  belligerent  subject  to 
change  his  national  character  ^o^on^e  belh. 

It  is  clear,  by  the  law  of  nations,  that  the  national  character  of  a  per* 
son,  for  commercial  purposes,  depends  upon  his  domicile.  But  this 
must  be  carefully  distinguished  from  the  national  character  of  his 
trade.  For  the  party  may  be  a  belligerent  subject  and  yet  engaged 
in  neutral  trade ;  or  he  may  be  a  neutral  subject  and  yet  engaged  in 
hostile  trade.  Some  of  the  cases  respecting  the  colonial  and  coast- 
ing trade  of  enemies  have  turned  upon  this  distinction. 

But  whenever  a  person  is  bond  fide  domiciled  in  a  particular  coun- 
try, the  character  of  the  country  irresistibly  attaches  to  him.  The 
rule  has  been  applied  with  equal  impartiality  in  favor  and  against 
neutrals  and  belligerents.  It  is  perfectly  immaterial  what  is  the  trade 
in  which  the  party  is  engaged,  or  whether  he  be  engaged  in  any.  If 
he  be  settled  bond  fide  in  a  country  with  the  intention  of  indefinite 
residence,  he  is,  as  to  all  foreign  countries,  to  be  deemed  a  subject  of 
that  country.  Without  doubt,  in  order  to  ascertain  this  domicile,  it  is 
proper  to  take  into  consideration  the  situation,  the  employment,  and 
the  character  of  the  individual.  The  trade  in  which  he  is  engaged, 
the  family  that  he  possesses,  and  the  transitory  or  fixed  character  of 
his  business,  are  ingredients  which  may  properly  be  weigh- 
ed in  deciding  on  the  nature  of  an  equivocal  residence  •  or  [  •  543  ] 
domicile.  But  when  once  that  domicile  is  fixed  and  ascer- 
tained, all  other  circumstances  become  immaterial. 

The  prayer  of  the  plaintiffs,  which  was  refused  by  the  court,  in 
effect  asked  that  if  Baruso  was  bond  fide  settled  in  New  York,  and 
had  no  domicile  elsewhere,  he  was  not  to  be  considered  as  a  bellige- 
rent The  court  in  effect  declared  that  the  character  of  his  trade,  and 
not  his  mere  domicile,  fixed  his  national  character.  There  was,  there- 
fore, error  both  in  the  refusal  and  in  the  direction  of  the  court. 

The  seventh  exception  arose  from  a  misconception  of  the  opinion 
of  the  supreme  court.  The  court  did  not  mean  to  intimate  that 
whether  an  interest  increased  the  risk  or  not  was  a  mere  question  of 
fact  for  the  jury.  On  the  contrary,  the  court  considered  that  it  was  a 
mixed  question  of  law  and  fact,  on  which  the  court  were  bound  to 
direct  the  jury  as  to  the  law.  As  the  court  below  were  of  opinion 
that  Baruso  was  not  a  joint  owner  of  the  cargo,  in  which  opinion  I 
concur,  the  question  ought  not  to  have  been  left  to  fbe  jury  in  the 
broad  and  unqualified  terms  which  are  used.  Strictly  and  legally 
speaking,  Baruso  had  no  interest  in  the  cargo ;  and  therefore  "  hit 
VOL.  II.  56 
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interest  could  not  be  material  to  the  risk ; "  and  if  the  pointy  meant 
to  have  been  left  to  the  jury,  was,  whether  the  concealment  of  the 
name  or  the  possibility  of  interest  of  Baruso  increased  the  risk,  it 
should  have  been  left  with  proper  directions  as  to  the  effect  of  the 
usage  of  trade  and  neutral  character  of  Baruso  in  settling  that  ques- 
tion. If  the  usage  of  trade  allowed  or  required  such  cover,  or  if 
Baruso  were  a  neutral,  I  am  not  prepared  to  say  that,  in  point  of  law, 
the  risk  could  thereby  have  been  increased.  It  would  have  been  a 
mere  inquiry  into  the  possible  hazards  from  the  rapacity  of  bellige* 
rents,  or  the  possible  effects  of  one  Spanish  name  instead  of  another. 
Men  reason  differently  upon  such  speculations. 

Nor  am  I  prepared  to  say  that  it  is  ever  necessary  for  the  assured 
to  declare  the  national  character  of  other  distinct  interests  engaged 
in  the  same  adventure,  unless  called  for  by  the  underwriter.  If 
such  interests  are  not  warranted  or  represented  to  be  neutral,  the 
underwriter  must  be  considered  as  calculating  upon  the 
[  *  544  ]  possible  existence  of  belligerent  interests,  or  as  waiving 
any  inquiry. 

The  fifth  and  eighth  exceptions  may  be  considered  together  as 
they  are  founded  upon  the  legal  effect  of  the  taking  on  board  and 
the  concealment  of  the  papers,  by  Baxter,  from  the  belligerent  cruiser. 
The  prayer  of  the  plaintiffs  in  the  fifth  exception  was  for  a  direction 
that,  under  all  the  circumstances  of  the  case,  there  was  no  such  con- 
cealment as  would  avoid  the  plaintiff's  right  to  recover.  And  if,  in 
point  of  law,  the  plaintiffs  were  entitled  to  such  direction,  the  court 
erred  in  their  refusal,  although  the  direction,  afterwards  given  by  the 
court  might,  by  inference  and  argument,  in  the  opinion  of  this  court, 
be  pressed  to  the  same  extent  For  the  party  has  a  right  to  a  direct 
and  positive  instruction ;  and  the  jury  are  not  to  be  left  to  believe  in 
distinctions  where  none  exist,  or  to  reconcile  propositions  by  mere 
argument  and  inference.  It  would  be  a  dangerous  practice,  and  tend 
to  mislead  instead  of  enlightening  a  jury. 

The  opinion  of  the  court  in  effect  was,  that  the  concealment  of 
any  papers,  which  were  necessary  to  be  on  board  by  the  usage  and 
course  of  the  trade,  did  not  affect  the  plaintiff's  right  to  recover.  But 
in  conformity  with  the  prayer  of  the  defendants  in  the  eighth  exception, 
that  if  any  of  the  papers  increased  the  risk,  and  were  not  necessary  by 
the  usage  and  course  of  trade,  and  the  fact,  that  such  papers  would 
accompany  the  cargo,  was  not  disclosed  to  the  underwriters,  the  plain- 
tiffs were  not  entitled  to  recover. 

It  is  undojlbtedly  true  that  the  warranty  of  neutrality  extends,  not 
barely  to  the  fact  of  the  property  being  neutral,  but  that  the  conduct 
of  the  voyage  shall  be  such  as  to  protect  and  preserve  its  neutzal 
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character.  It  must  also  be  conceded  that  the  acknowledged  bellige« 
rent  right  of  search  draws  after  it  a  right  to  the  production  and  ex- 
amination of  the  ship's  papers.  And  if  these  be  denied,  and  the 
property  is  thrown  into  jeopardy  thereby,  there  can  be  no  reasonable 
doubt  that  such  conduct  constitutes  a  breach  of  the  warranty. 

Concealment  and  even  spoUation  of  papers,  do  not  ordi- 
narily induce  a  condemnation  of  the  property ;  but  *they  [  *  545  ] 
always  afford  cause  of  suspicion,  and  justify  capture  and 
detention.  In  many  cases  the  penal  effects  extend  in  reality,  though 
indirectly,  to  confiscation.  For  if  the  cause  labor  under  heavy  doubtsi 
if  the  conduct  be  not  perfectly  fair,  or  the  character  of  the  parties  are 
not  fully  disclosed  upon  the  papers  before  the  court,  the  concealment 
or  spoliation  of  papers  is  made  the  ground  of  refusing  further  proof 
to  relieve  the  obscurity  of  the  cause ;  and  all  the  fatal  consequences 
of  a  hostile  taint,  follow  on  the  deniaL 

But  the  question  must  always  be  whether  there  be  a  concealment 
of  papers  material  to  the  preservation  of  the  neutral  charcu^r.  It 
would  be  too  much  to  contend  that  every  idle  and  accidental,  or  even 
meditated,  concealment  of  papers,  manifestly  unimportant  in  every 
view  before  the  prize  tribunal,  should  dissolve  the  obligation  of  the 
policy.  And  if  by  the  usage  and  course  of  trade  it  be  necessary  or 
allowable  to  have  on  board  spurious  papers  covered  with  a  bellige* 
rent  character,  whatever  effect  it  may  have  upon  the  rights  of  the 
searching  cruiser,  it  would  be  difficult  to  sustain  the  position,  that 
the  concealment  of  such  papers,  which,  if  disclosed,  would  com« 
pletely  compromit  or  destroy  the  neutral  character,  would  be  a  breach 
of  the  warranty.  In  such  case,  the  disclosure  of  the  papers  produces 
the  same  inflamed  suspicions,  the  same  legal  right  of  capture  and 
detention,  the  same  claim  for  further  proof,  and  the  same  right  to 
deny  it,  as  the  concealment  would.  If  the  concealment  would  in- 
duce the  conclusion  that  the  interest  was  enemy's,  covered  with  a 
fictitious  neutral  garb,  the  disclosure  would  not  in  such  a  case  less 
authorize  the  same  conclusion.  In  such  case,  it  would  depend  upon 
the  sound  discretion  of  the  court,  under  all  the  circumstances  of  the 
case,  to  allow  the  veil  to  be  drawn  aside,  and  admit  or  deny  the 
claimant  to  assume  his  real  character.  Whenever,  therefore,  the  un- 
derwriter has  knowledge  and  assents  to  the  cover  of  neutral  property 
under  belligerent  papers,  as  he  does  in  all  cases  where  the  usage  of 
the  trade  demands  itj  he  necessarily  waives  his  rights  under  the  waj^ 
ranty,  so  far  as  the  visiting  cruiser  may  demand  the  disclosure  of 
sucli  papers.  In  other  words,  he  authorizes  the  concealment  in  all 
cases  where  it  is  not  necessary  to  assume  the  belligerent  national 
tbaracter  for  the  purpose  of  protection. 
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[  *  546  ]  ^  If  this  view  be  coiiect,  it  is  clear  that  the  court  ought  to 
have  given  the  direction  prayed  for  by  the  plaintifis.  Sit^ 
ting  here  under  a  clause  in  the  policy  which  enables  us  to  look  be- 
hind the  sentence  of  condemnation,  we  see  that  the  property  was 
really  neutral ;  and  if  the  jury  believed  the  evidence,  the  concealment 
was  of  papers  which  were  authorized  by  the  course  of  trade  for  the 
voyage,  and  so  far  from  giving  a  hostile  character,  was  the  only  means 
of  preventing  a  strong  presumption  of  that  character.  If  we  but  con- 
sider the  known  course  of  decisions  in  the  British  courts  on  questions 
of  this  nature,  we  shall  find  that,  independent  of  the  question  of  the 
neutral  or  hostile  character  of  the  ostensible  owner,  the  trade  between 
the  belligerent  mother  country  and  its  colony  affects  with  condemna- 
tion the  property  engaged  in  it,  although  such  property  be  neutral, 
and  there  be  an  interposition  of  a  neutral  port  in  the  course  of  tiie 
voyage.  On  examining  the  papers  in  this  case,  it  will  be  found  that 
they  point,  though  obscurely,  to  such  an  ultimate  destination.  And 
at  all  events  the  existence  'of  contradictory  papers,  one  set  Americaui 
the  other  Spanish,  would,  in  a  Spanish  trade,  afford  an  almost  irresist- 
ible inference  in  a  prize  court  that  the  property  was  really  Spanish* 
Noscitur  ab  origins     It  would  take  its  character  from  its  origiD. 

But  it  is  immaterial,  in  my  view,  whether  a  prize  court  would, 
under  such  circumstances,  acquit  or  condemn.  When  the  cover  of 
a  Spanish  character  was  allowed,  it  was  allowed  for  the  purposes  of 
protection ;  and  the  disclosure  of  it  was  not  required  elsewhere  than 
in  the  Spanish  dominions.  One  of  the  risks  against  which  the  in- 
sured meant  to  guard  himself  was,  in  my  judgment,  a  loss  on  account 
of  the  use  of  the  Spanish  character ;  a  loss  which  might  have  been 
more  plausibly  resisted,  if  there  had  been  a  disclosure  instead  of  a 
concealment  of  it 

The  court  also  erred  in  declaring,  in  the  eighth  exception,  that  the 
taking  on  board  of  any  of  the  papers,  which  were  not  necessary  by 
the  usage  of  the  trade,  if  the  risk  thereby  were  increased,  avoided  the 
plaintiffs'  right  to  recover.  The  effect  of  the  whole  papers  should 
have  been  taken  together.  The  evidence  did  not  authorize 
[  *  547  ]  the  court  to  consider  and  separate  the  effect  of  *each  single 
paper.  If  one  unnecessary  paper  might  have  increased  the 
risk,  if  singly  considered,  and  yet,  if  accompanied  by  the  others,  it 
would  not  have  had  that  effect,  certainly  the  existence  of  that  paper 
with  the  others  would  not  have  destroyed  the  right  of  the  plaintifis. 
Yet  the  opinion  of  the  court  would  have  authorized  the  jury  to  draw 
a  different  conclusion. 

The  court  should  have  directed  the  jury  that  if  the  papers  were 
authorized  by  the  usage  and  course  of  the  trade,  the  concealment  of 
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tbem,  under  the  circumstances,  did  not  vitiate  tiie  policy ;  and  that,  if 
some  were  authorized  and  others  not,  yet  the  possession  or  conceal- 
ment of  the  latter  with  the  former  did  not  vitiate  the  policy,  unless 
the  unauthorized,  so  connected  with  the  authorized,  papers  increased 
tixe  risk. 

The  question,  presented  by  the  9th  exception,  is  whether  the  de^ 
fendants  are  to  be  considered  as  having  notice  that  the  voyage  insured 
was  to  be  pursued  under  a  Spanish  license.  The  letter  of  the  26th 
March,  1806,  expressly  refers  to  the  letter  of  17th  of  February,  1806, 
which  had  been  laid  before  the  underwriters ;  and  they  must  therefore 
be  deemed  conversant  of  all  the  facts  therein  stated.  A  party  shall 
be  taken  to  have  notice  of  all  facts  of  which  he  has  the  means  of 
knowledge  in  his  own  possession,  or  is  put  directly  upon  inquiry  by 
reference  to  documents  submitted  to  his  inspection.  In  the  letter  of 
the  17th  Bebruary,  the  ship  is  declared  to  have  a  permission  for  the 
voyage,  which  in  this  trade  can  be  understood  in  no  other  sense  than 
a  license.  The  court  ought,  therefore,  to  have  given  the  direction 
prayed  for  by  the  plaintifis.  ' 

The  court  erred  in  the  opinion  expressed  in  the  11th  exception. 
The  course  and  usage  of  trade  may  in  all  cases  be  proved  by  parol, 
whether  such  course  and  usage  of  trade  arise  out  of  the  edicts  or  out 
of  the  instructions  of  the  government,  and  whether  the  trade  be  al- 
lowed or  prohibited  by  such  edicts  or  instructions. 

The  court  erred  also  in  the  latter  part  of  their  direction  to  the  jury 
under  the  13th  exception.  It  was  immaterial  whether  the  trade  was' 
or  was  not  prohibited  by  the  laws  of  Spain.  In  either  case 
the  underwriters  •were  bound  to  take  notice  of  the  usage  [  •548] 
and  course  of  the  trade.  The  public  laws  of  a  country,  af- 
fecting the  course  of  the  trade  with  that  country,  are  considered  to 
be  equally  within  the  knowledge  and  notice  of  all  the  parties  to  a 
policy  on  a  voyage  to  such  country. 

The  20th  exception  cannot  be  supported.  The  opinion  of  the  court 
was  entirely  correct 

The  24th  and  25th  exceptions  ought  to  be  considered  together  in 
order  to  present  the  opinion  of  the  court  below  with  its  full  effect. 
It  is  clear  that  any  acts  done  by  the  assured  in.  the  voyage  according 
to  the  course  and  usage  of  the  trade,  although  such  acts  may  increase 
the  risk,  do  not  vitiate  the  policy.  This  opinion  was  pronounced  by 
this  court  on  the  former  argument  of  this  case,  in  reference  to  the 
Spanish  papers  to  which  the  present  application  of  the  defendantii 
obviously  pointed.  The  court,  therefore,  erred  in  granting  the  prayer 
of  the  defendants,  and  in  refusing  that  of  the  plaintiffs. 

The  last  (the  28th)  exception  cannot  be  sustained.     The  propo^ 

56* 
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tion  is  conceived  in  too  general  terms,  and  might  mislead  the  jury. 
Any  acts  or  omissions  of  the  insured  or  his  agents  which,  according 
to  the  known  edicts  or  decisions  of  the  belligerents,  though  not  ac- 
cording to  the  law  of  nations,  would  enhance  the  danger  of  capture 
or  condemnation,  might,  if  such  acts  or  omissions  were  unreasonablei 
unnecessary,  or  wanton,  form  a  sound  objection  to  the  right  of  reco- 
very. The  insured  can  have  no  right  to  jeopardize  the  property  by 
any  conduct  which  the  fair  objects  of  the  voyage,  or  the  usage  of  the 
trade,  do  not  justify. 


Young  v.  Grundy. 

7  0.  548. 

Although  the  consideration  of  a  promissory  note  fail/  by  reason  of  the  failnro  of  the  paye^ 
to  perform  his  part  of  the  agreement  npon  which  it  was  given,  yet  if  a  new  agreement  as 
a  substitute  for  the  old  one  be  entered  into  between  the  original  parties  to  the  note,  this  failr 
nre  of  the  original  consideration  creates  no  eqaity  in  favor  of  the  maker  of  the  note  against 
the  indorsee,  even  in  Viiginia. 

This  was  an  appeal  firom  a  decree  of  the  dbrcuit  court  for  the  Dis* 
trict  of  Columbia,  sitting  in  Alexandria,  as  a  court  of  equity. 
*549  ]  *  Young  brought  a  bill  in  equity  against  Grundy  to  be  re» 
lieved  from  a  judgment  at  law,  obtained  by  Orundy  against 
him  on  a  promissory  note  given  by  him  in  Virginia,  to  one  William 
Chambers,  from  whom  it  passed,  by  several  intermediate  indorsements, 
to  Grundy.  It  was  given  in  1795  for  part  of  the  purchase-money 
of  a  large  tract  of  land  in  Virginia,  which  Chambers  and  others 
contracted  to  sell  and  convey  to  Young.  It  was  afterwards  disco- 
vered that  Chambers  and  others  had  been  imposed  upon,  and  that 
they  had  title  only  to  a  very  small  part  of  the  land  they  had  sold  to 
Young ;  whereupon,  a  new  agreement  was  entered  into  on  the  6th 
September,  1798,  between  Chambers  and  others  and  Young,  by  which 
the  original  contract  was  rescinded,  and  compensation  made  to  Young 
for  the  injury  he  had  sustained  by  their  breach  of  contract,  and  pro- 
vision was  made  to  reimburse  him  the  moneys  he  had  paid,  and  to 
take  up  paper  of  his,  equivalent  to  that  which  was  then  outstanding, 
and  which  he  had  issued  for  the  original  purchase-money. 

Young,  in  his  bill,  contended  that  Chambers  and  others  had  not 
complied  with  this  new  agreement,  but  that  they  owed  him  more 
than  enough  to  cover  this  note. 
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In  the  court  below  the  injunction  was  dissolved,  and  upon  final 
hearing  the  bill  wad  dismissed*     Young  appealed  to  this  court 

E.  J.  Lee^  for  the  appellant. 

Swann^  contra. 

*  Livingston,  J.,  delivered  the  opinion  of  the  court,  as  fol-  [  *  550  ] 
lows :  — 

Whatever  equity  the  complainant  may  once  have  had  against  the 
payee  or  holder  of  the  note  for  433/.  15^.  which  was  assigned  to 
George  Grundy,  in  consequence  of  the  non-performance  of  the  agree- 
ment of  the  15th  of  May,  1795,  this  court  is  of  opinion  that  all  sudbi 
equity  was  done  away  by  the  contract  of  the  6th  September,  1798. 
This  last  contract  was  made  for  the  express  purpose  of  making  the 
complainants  a  compensation  for  the  loss  they  had  sustained  by  the 
non-performance  of  the  other,  and  was  evidently  received  as  an  equi- 
valent or  substitute  therefor.  By  this  latter  contract,  then,  they  were 
placed,  as  it  respected  the  holders  of  all  their  notes,  precisely  in  the 
same  situation  as  if  there  had  been  no  want  or  failure  of  considera* 
tion  of  the  agreement  made  in  1795.  Whether  the  agreement  of 
1798  has  been  complied  with  it  is  not  material  to  inquire,  because, 
previous  thereto,  this  note  was  held  by  Grundy,  who  cannot  be 
affected  by  any  claim  which  the  complainant  may  have  against  the 
other  defendants  in  consequence  of  any  subsequent  transactions 
between  the  parties. 

The  court  is  of  opinion  that  the  decree  of  the  circuit  court  be 
affirmed  with  costs. 


Palmer  v.  Allen. 

7  C.  550. 

In  the  diBtrict  of  Connecticat,  the  marshal  may,  npon  an  attachment  for  deht,  without  a  Md- 

timtu,  commit  the  defendant  to  prison  for  want  of  bail 

Error  to  the  supreme  court  of  errors  of  the  State  of  Connecti- 
cut* 

*  Johnson,  J.,  delivered  the  opinion  of  this  court,  as  fol-  [  •  663  ] 
lows:  — 

This  suit  comes  up  firom  the  state  court  of  Connecticut,  to  reverse 
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ft  judgment  of  that  court  The  defendant  here  brought  an  action 
below,  against  Palmer,  and  recovered  damages  fot  a  supposed  assault 
and  false  imprisonment  The  facts  of  the  case  were  these :  Palmer 
is  a  deputy  marshal,  and  in  that  capacity,  arrested  the  body  of  Alien, 
on  a  writ  sued  out  by  the  United  States,  to  recover  a  penalty  which 
Allen  was  charged  with  having  incurred  by  a  violation  of  a  law  of 
the  United  States.  In  this  suit  bail  was  demanded,  and  upon  Allen's 
failing  to  give  it,  he  was  committed  to  prison.  The  illegal  act  with 
which  Palmer  was  charged,  was  committing  the  defendant  to  jail 
without  a  miUimus  from  a  magistrate.  It  appears  that  it  is  the  prac- 
tice of  that  State,  and  in  this  case  the  majority  of  the  judges  decided 
it  to  be  the  law,  that  such  a  mUtimus  must  be  obtained,  before 
[  *  564  ]  a  defendant  in  a  civil  suit  can  be  *  committed  to  prison. 
The  practice,  however,  in  the  courts  of  the  United  States, 
in  that  district,  has  been  the  reverse. 

To  this  action,  the  defendant  pleaded  a  justification ;  and  on  de» 
murrer,  the  state  court  adjudged  the  plea  insufficient,  for  want  of 
setting  forth  such  a  mittimus  ;  no  question  was  made  of  the  correct- 
ness of  taking  the  body  of  Allen,  or  detaining  him,'until  he  should 
give  bail.  It  was  supposed  that  the  law  of  the  United  States,^  which 
enacts  that  the  form  of  writs,  executions,  and  other  processes,  "  and 
the  forms  and  modes  of  proceeding  in  suits  of  common  law,  shall  be 
the  same  as  are  now  used "  in  the  state  courts  respectively,  gives 
efficacy  to  the  laws  of  Connecticut  oathis  subject,  and  imposes  upon 
the  officers  of  the  United  States  an  obligation  to  conform  their  con- 
duct to  the  provisions  of  those  laws. 

But  this  court  are  unanimously  of  a  different  opinion.  The  pl^a 
made  out  a  sufficient  justification,  and  ought  to  have  been  sustained 
as  such.  A  writ,  known  to  the  jurisprudence  of  that  State,  issues  to 
the  marshal  in  the  alternative,  commanding  him  to  attach  the  goods 
of  the  defendant  to  a  certain  amount,  and  for  want  of  such  goods,  to 
take  his  body :  under  this  writ,  not  only  in  conformity  to  the  literal 
meaning,  but  according  to  the  established  usage  and  received  opinions 
of  that  State,  the  officer  was  sanctioned  in  taking  the  person  of  the 
defendant  into  ^actual  custody  —  and  the  66th  ^  section  of  the  collection 
law  of  March  2,  1799,  expressly  authorizes  a  demand  of  bail  De- 
tention, therefore,  until  bail  was  given,  was  strictiy  authorised  by 
law,  and  the  defence  to  the  assault  and  imprisonment  was  complete. 
Committing  the  defendant  to  the  state  prison,  was  but  one  mode, 
and  the  least  exceptionable  mode  of  detaining  his  person,  and  if  it 
was  not  so,  it  would  only  be  the  ground  of  a  special  action  on 
the  case  against  the  officer  for  maltreatment,  or  oppression. 

^M^^^^^W*-"— i*^™'~«»~^'~-^— ~^™"~^T'rT^^-'^~       I    I  ^"T^-—— ^■^— ^^i^.»u^— i^»»» ■ — ^^^  I        ■  1^— ^— ^— ^^— .— ».^i^  «^^K 

1 1  Statg.  at  Large,  9S.  s  lb.  676. 
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But  it  is  equally  clear  to  this  court,  that  the  law  above  alluded  to, 
oommonly  called  the  Rrocess  Act,  does  not  adopt  the  law  of  Connec- 
ticut, which  requh^es  the  mittimus  in  civil  cases.  This  is  a  peculiar 
municipal  regulation,  not  having  any  immediate  relation  to  the 
progress  of  a  suit,' but  imposing  a  restraint  upon  their  *  State  [  *  565  ] 
officers  in  the  execution  of  the  process  of  their  courts,  and  is 
altogether  inoperative  upon  the  officers  of  the  United  States,  in  the 
execution  of  the  mandates  which  issue  to  them.  The  judgment  be- 
low must  be  reversed,  and  judgment  entered  for  the  defendant. 

10  W.  1 ;  6 P.  190 ;  6  P.  648;  1  EL  801 ;  2  H.  9. 


YouNo  el  oL  V.  Black* 

7  C.  565. 

If  three  joint  owners  of  a  caigo  employ  the  master  of  the  ship  to  sell  it  for  them,  and  he 
afterwards  heoome  interested  in  the  share  of  one  of  the  Joint  owners,  he  cannot,  in  an  ac- 
tion brought  against  him  bj  the  three  joint  owners  to  recover  the  amount  of  sales,  set  ofiP 
his  share  of  that  amount.  Upon  the  issue  of  norHuaumpsit,  the  defendant  may  give  in 
evidence  the  record  of  a  former  judgment  between  the  same  parties  on  the  same  cause  of 
action. 

It  is  a  matter  of  dbcretion  with  a  court,  whether  it  will  compel  a  party  to  join  in  demurrer 
to  evidence.  A  demurrer  to  evidence  ought  not  to  be  allowed  where  the  party  demurring 
refhses  tp  admit  the  ihcts  which  the  other  side  attempts  to  prove ;  nor  where  he  offers  con- 
tradictory evidence,  or  attempts  to  establish  inconsistent  propositions. 

Quen,  whether  the  refusal  of  a  court  to  compel  a  parly  to  join  in  a  demurrer  to  evidence^ 
can  in  any  case  be  assigned  for  error  ? 

Error  to  the  circuit  court  for  the  District  of  Columbia. 

The  suit  was  brought  by  Young,  Deblois,  and  Lawrason,  against 
Black  to  recover  the  proceeds  of  the  sales  of  a  cargo  shipped  by  the 
plaintifis  to  the  West  Indies,  on  board  the  brig  Active,  of  which  the 
defendant  was  master,  and  to  whom  the  cargo  was  consigned. 

The  plaintiffs.  Young  and  Deblois,  had  each  an  interest  of  three 
eighths  in  the  cargo,  and  the  plaintiff,  Lawrason,  the  other  two 
eighths.  Upon  the  general  issue,  a  verdict  and  judgment  were  ren- 
dered for  the  defendant. 

K  X  Lee^  for  the  plaintiffs  in  error.  [  *  566  ] 

Swafm^  contra. 

Stort,  J.,  delivered  the  opinion  of  the  court,  as  followB ;  — -* 
The  present  action  was  brought  by  the  plaintifib  in  enror  as  joint 
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owners  of  the  brig  Active  and  cargo,  to  compel  the  defendant,  who 
was  master  of  the  said  brig,  to  account  for  the  proceeds  of  said  cargo, 
which  was  sold  during  a  voyage  to  the  West  Indies.  Young  owned 
three  eighths,  Deblois  three  eighths,  and  Lawrason  two  eighths  of 

the  cargo. 
[  •  567  ]       •At  the  trial,  upon  the  general  issue,  several  exceptions 

were  taken  by  the  plaintiffs,  which  have  been  argued,  and  i 

we  are  now  to  pronounce  our  decision  respecting  their  validity. 

The  defendant  offered  in  evidence  a  record  of  a  former  suit  be- 
tween the  same  parties,  in  which  judgment  was  rendered  for  the 
defendant,  supported  by  parol  proof  that  the  former  suit  was  for  the 
same  cause  of  action  as  the  present  suit.  The  plaintif&  denied  its 
admissibility  under  the  general  issue ;  and  we  are  all  of  opinion  that 
the  objection  cannot  be  supported. 

It  has  been  long  since  established,  under  fum-assumpsUj  the  defend- 
ant may  give  in  evidence  any  thing  which  shows  that  no  debt  was 
due  at  the  time  when  the  action  was  commenced,  whether  it  arise 
from  an  inherent  defect  in  the  origftial  promise,  or  a  subsequent  dis- 
charge and  satisfaction.  And  the  precise  point  now  in  controversy 
has  been  adjudged  to  be  completely  within  the  rule.  If  the  former 
judgment  had  been  for  the  plaintiff,  there  would  be  no  doubt  that  it 
would  have  extinguished  the  demand ;  and  it  is  not  less  conclusive 
because  it  was  for  the  defendant.  The  controversy  had  passed  in 
rem  judicatam,  and  the  identity  of  the  causes  of  action  being  once 
established,  the  law  would  not  suffer  them  again  to  be  drawn  into 
question. 

The  second  exception  was  taken  to  the  decision  of  the  court,  ad- 
mitting evidence  to  show  that  the  defendant  had  a  subinterest  in  that 
portion  of  the  joint  cargo  which  belonged  to  Lawrason  —  an  interest 
which  was  not  proved  to  have  been  known  to  or  acknowledged  by 
the  other  owners.  And  we  are  all  of  opinion  that  the  circuit  court 
erred  in  admitting  that  evidence.  The  other  owners  had  nothing  to 
do  with  any  private  contract  between  Lawrason  and  the  defendant. 
Any  right  of  retainer  which  the  latter  might  have  against  Lawrason 
could  be  enforced  only  in  an  action  against  Lawrason  himself ;  but 
it  offered  no  legal  defence  to  the  express  contract  proved  to  have  been 
made  with  all  the  joint  owners.  It  might  have  been  contended,  with 
as  much  propriety,  that  the  defendant  was  entitied  in  such  an  action 
to  a  set  off  of  a  separate  debt  due  from  either  of  the 
[  •  568  ]  owners.  Nor  is  there,  any  equity  in  such  a  claim  •  against 
the  plaintiffs.  As  joint  owners  they  had  a  lien  upon  the 
proceeds  for  the  general  balance  between  them ;  and  had  a  right  to 
have  them  applied  in  the  first  instance  in  discharge  of  the  joint  debts. 
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Whether,  after  a  final  settlement  of  the  accounts  of  the  voyage,  any 
thing  would  have  been  due  to  Lawrason  does  not  appear;  and  yet 
this  evidence,  admitted  as  it  was,  would  have  applied  the  general 
property  to  discharge  his  private  contracts,  although  the  joint  account 
might  have  finally  'turned  out  against  him.  We  hold  it  a  sound  rule 
of  law,  that  a  joint  contract  can  never  be  defeated  by  the  mere  pri- 
vate contract  of  an  individual  of  the  concern,  to  whom  the  other  par- 
ties have  confided  no  authority  for  this  purpose.  Our  opinion  on  this 
exception  disposes  also  of  the  third,  which  is  taken  to  parol  evidence 
ojffered  to  show  the  acknowledgment  of  Lawrason  of  the  subinterest 
of  the  defendant. 

The  last  exception  is  of  a  novel  character.  The  plaintiffs  upon  the 
whole  evidence  offered  to  demur,  and  prayed  the  court  to  compel  the 
defendant  to  join  in  the  demurrer.  The  court  refused  to  do  this, 
and  in  our  opinion  their  refusal  was  perfectly  correct. 

A  demurrer  to  evidence  is  an  unusual  proceeding,  and  is  allowed 
or  denied  by  the  court  in  the  exercise  of  a  sound  discretion  under  all 
the  circumstances  of  the  case.  The  party  demurring  is  bound  to  ad- 
mit as  true,  not  only  all  the  facts  proved  by  the  evidence  introduced 
by  the  other  party,  but  also  all  the  facts  which  that  evidence  legally 
may  conduce  to  prove.  It  follows,  that  it  ought  never  to  be  admitted 
where  the  party  demurring  refuses  to  admit  the  facts  which  the  other 
side  attempts  to  prove ;  and  it  would  be  as  little  justifiable  where  he 
offers  contradictory  evidence,  or  attempts  to  establish  inconsistent 
propositions.  In  the  present  case,  the  plaintiffs  admit  that  they  denied 
the  whole  defence  of  the  defendant,  and  offered  evidence  to  contradict 
the  evidence  by  which  that  defence  was  attempted  to  be  supported. 
There  would,  therefore,  have  been  the  most  manifest  impropriety  in 
acceding  to  the  prayer  of  the  plaintiffs. 

The  court  give  no  opinion  whether  a  refusal  to  compel  a  party 
to  join  in  a  demurrer  to  evidence  can  in  any  case  be  assigned  for 
error. 

•  On  the  whole,  for  the  error  of  the  circuit  court  in  admit-  [  •  669  ] 
ting  the  evidence  disclosed  under  the  2d  and  3d  exceptions, 
the  judgment  must  be  reversed  and  the  cause  remanded,  with  direc- 
tions to  award  a  venire  facias  de  novo, 

Livingston,  J.  I  concur  with  this  court  in  reversing  the  judgment 
of  the  circuit  court,  and  for  the  error  assigned  in  the  2d  exception. 
But  I  give  no  opinion  on  the  refusal  of  that  court  to  compel  the 
defendant  to  join  in  the  demurrer  to  evidence,.which  was  offered  by 
the  plaintiffs,  not  because  I  have  any  doubt  of  the  correctness  of  the 
decision  which  a  majority  of  the  judges  have  formed  on  that  pointy 


672  SUPREME  COURT  OF  THE  UNITED  STATES- 

Yoang  V.  Black.    7  C. 

but  because  I  entertain  a  very  strong  conviction,  and  think  it  my 
duty  to  express  it,  that  such  refusal  can  never  be  the  subject  of  revi- 
sion  upon  a  writ  of  error,  the  contrary  of  which  seems  to  be  implied 
by  the  opinion  just  read.  Such  applications  must  ever  be  made  to 
the  discretion  of  the  court  which  tries  the  cause,  and  such  court  wil^ 
generally  be  in  a  situation  to  decide  more  correctiy,  having  all  the 
circumstances  of  the  case  before  it,  than  an  appellate  tribunal ;  and 
if  it  should  commit  a  mistake  in  the  exercise  of  its  mere  discretion 
in  refusing  to  compel  a  party  to  join  in  a  demurrer  to  evidence,  or  in 
refusing  to  grant  a  new  trial,  or  in  refusing  to  continue  a  cause,  or 
in  any  other  matter  resting  solely  in  discretion,  I  have  no  hesitation 
in  saying,  that  less  mischief  and  injury  will  arise  from  obliging  par- 
ties now  and  then  to  submit  to  such  inconveniencies,  than  to  open  a 
door  to  the  endless  litigation  which  will  be  produced  by  permitting 
appeals  in  all  the  variety  of  cases  of  this  nature,  which  must  neces- 
sarily arise  in  the  progress  of  every  contested  action,  and  which^  in 
Great  Britain,  have  never  yet  been  assigned  for  error. 

Johnson,  J.,  said  he  did  not  wish  it  to  be  understood  that  a  writ 
of  error  would  lie  to  a  decision  within  the  discretion  of  the  court 
below. 

Stort,  J.,  said  he  did  not  mean  to  be  understood,  in  delivering 

the  opinion  of  the  court,  as  stating  that  the  refusal  to  com- 

[  •STO  ]  pel  a  party  to  join  in  demurrer  to  evidence  •was  a  ground 

for  a  writ  of  error.     He  concurred  in  opinion  with  Judge 

liivingston. 

Marshall,  C.  J.  On  that  point  the  court  has  not  given  any  opin- 
ion. The  former  opinions  of  this  court  on  the  subject  of  discretion, 
&;c.,  are  to  be  considered  as  law ;  but  they  are  not  to  be  extended 
further. 

9  W.  676;  20  H.  427;  24  H.  888,  568;  6  Wal.  281;  7  Wal.  82. 
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The  Schooner  Anne  i;.  The  United  States. 

7  C.  670. 
A  libel  maj  be  amended  after  rerenal  for  want  of  snbftantial  ayermentt. 

This  was  an  appeal  from  the  sentence  of  the  circuit  court  for  the 
district  of  South  Carolina,  condemning  the  schooner  Anne  for  violar 
tion  of  the  Non-Intercourse  Law  of  March  1,  1809,  (2  Stats,  at 
Large,  528.) 

C  Lee  J  for  the  appellant. 

Jones^  contra. 

*  Marshall,  C.  J.    The  sentence  of  the  circuit  court,  in  [  *  572  J 
this  case,  must  be  reversed  for  the  defects  in  the  libel,  for 
the  reasons  stated  in  the  case  of  The  Hoppet. 

Sentence  reversed,  and  the  cause  remanded,  with  leave  to  amend 
the  libeL  • 

7  C.  496. 


The  United  States  i;.  January  and  Patterson. 

7  C.  672. 

When  a  collector  of  revenue  has  given  two  bonds  for  his  official  conduct  at  different  periods^ 
and  with  different  sureties,  a  promise  bj  the  supervisor  to  apply  his  payments  exclusivel/ 
to  the  dischaige  of  the  first  bond,  although  some  of  the  payments  were  for  money  col* 
lected  and  paid  after  the  second  bond  was  given,  does  not  bind  the  United  States,  and 
does  not  amount  to  an  application  of  the  paymenu  to  the  first  bond. 

Error  to  the  circuit  court  for  the  district  of  Kentucky. 
This  case  was  submitted  to  the  court  without  argument,  and 

DuvALL,  J.,  delivered  the  opinion  of  the  court,  as  follows :  — 
In  this  cause,  the  opinion  of  the  court  is  required  on  a  single  point 
The  facts  are  these :  — 
The  supervisor  of  the  revenue,  for  the  district  of  Ohio,  in  due 
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[  •  573  ]  fonn  of  law,  appointed  John  Arthur  collector  *  of  the  reve- 
nue for  the  jGrst  division  of  the  first  survey  of  the  said  diii- 
trict  Arthur,  on  the  26th  day  of  August,  1797,  together  with  the 
defendants,  his  sureties,  executed  a  bond  to  the  United  States,  in  the 
penalty  of  ^4000,  with  condition  that  Arthur  should  truly  and  faith- 
fully execute  and  discharge  all  the  duties  of  said  office  according  to 
law.  The  supervisor,  for  greater  security  to  th$  government,  was  in 
the  habit  of  renewing  the  commission,  and  renewing  the  office  bond ; 
and  on  the  23d  day  of  March,  1799,  Arthur  executed  another  bond 
to  the  United  States,  with  Robert  Patterson  surety,  in  the  penalty 
of  $6000,  with  this  condition :  "  that  if  the  said  John  Arthur  has 
truly  and  faithfully  executed  and  discharged,  and  shaU  continue  truly 
and  faithfully  to  execute  and  discharge  all  the  duties  of  said  office, 
and  shall  also  render  and  settle  his  accounts  according  to  law,  then 
the  obligation  to  be  void,"  &c. 

Arthur  proceeded  to  make  the  collections,  and  from  the  commence- 
ment of  his  duty  to  the  30th  of  June,  1802,  was  charged  with  the 
collection  of  $30,584.99^.  On  the  settlement  of  his  account  in  the 
year  1803,  he  was  in  arrear  $16,181.15|,  and  suits  were  instituted  on 
each  of  the  bonds.  The  pleadings  were  the  same  in  both  actions. 
There  was  a  plea  of  performance  to  which  the  plaintiffs  reply  and 
allege,  as  a  breach  of  the  condition,  that  the  defendants  have  failed 
to  collect  and  pay  over  the  revenue  arising  within  his  district,  &c., 
and  are  in  arrear  to  the  United  States,  &c.,  on  which,  issue  was 
joined.  Pending  the  suits  Arthur  died ;  and  they  were  prosecuted 
to  judgment  against  the  sureties  only. 

The  supervisor  kept  one  general  account  only  against,  the  col- 
lector. On  the  trial,  the  plaintiffs  exhibited,  on  their  part,  the  general 
account  between  them  and  the  defendant,  on  which  the  balance,  as 
before  mentioned,  is  $16,181.15|.  They  also  exhibited  the  balance 
appearing  to  be  due  by  terminating  the  account  with  the  period  when 
Arthur  gave  the  second  bond,  at  the  time  his  first  commission  was 
revoked,  which  was  $6,483.d9s. 

The  defendants,  to  support  the  issue  on  their  part,  offered  the  depo- 
sition of  a  Tsdtness,  who  proved  that  James  Morrison,  the  late  super- 
visor of  the  revenue,  informed  him  that  Arthur  had  paid  a 
[  *  574  ]  safficient  sum  to  discharge  *  the  bond  first  given,  and  that 
what  he  had  paid  should  be  so  applied.  After  reading  the 
deposition,  the  plaintiffs  introduced  the  supervisor  himself  to  contra- 
dict the  defendants'  witness.  In  his  testimony,  he  admits  that  the 
payments  made  by  Arthur,  if  applied  to  the  first  bond,  would  dis- 
charge it;  and  that  he  might  have  frequently  told  January  and  others, 
that  the  whole  of  the  bond  would  be  paid  off,  if  the  payments  made 
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by  Arthur  were  appropriated  exclusively  to  its  discharge ;  and  that 
he  himself  had  entertained  the  opinion  that  they  ought  to  be  so 
applied.  To  repel  the  testimony  of  the  supervisor  and  to  support 
that  of  their  witness,  tbe  defendants  produced  a  derk  in  the  super- 
visor's office,  who  proved  "  that  the  defendant,  January,  several  times 
called  at  the  office  of  the  supervisor  on  the  subject  •of  his  bond? 
expressed  his  uneasiness  about  its  remaining  out,  and  his  desire  to 
get  it  up.  That  the  supervisor  assured  him,  that  Arthur  had  paid 
enough  to  discharge  that  bond,  and  that  he  might  make  himself 
easy ;  but  refused  to  give  up  the  bond,  because  he  thought  that  such 
bonds  ought  to  remain  as  vouchers  in  his  office." 

The  plaintiff,  on  this  state  of  the  case,  moved  the  court  to  instruct 
the  jury,  that  the  promise  of  the  supervisor  as  to  the  application  of 
the  payments  in  discharge  of  the  bond,  was  not  of  itself  an  appro- 
priation of  the  payments,  unless  it  was  followed  by  some  act  of 
appropriation.  The  court  overruled  the  motion,  and,  at  the  instance 
of  the  defendants,  instructed  the  jury  that,  if  they  believed  that  the 
supervisor  had  made  the  election  and  promise  as  proven,  it  was  a 
declaration  of  his  election,  how  the  payments  made  by  Arthur  should 
be  applied ;  and  that  whether  a  formal  entry,  in  the  books  of  their 
appropriation,  corresponding  with  that  election,  were  made  or  not, 
was  immaterial,  and  that  the  jury  ought  to  consider  the  application 
as  made. 

To  the  opinion  of  the  court  thus  given,  the  plaintiffs  excepted,  and 
^•his  court  must  now  decide  as  to  the  correctness  of  the  opinion  of 
the  court  below. 

The  law,  with  respect  to  the  application  of  particular 
payments  when  the  debtor  owes  distinct  debts,  has  •long  [  •STS  ] 
since  been  settied.  The  debtor  has  the  option,  if  he  thinks 
fit  to  exercise  it,  and  may  direct  the  application  of  any  particular 
payment  at  the  time  of  making  it.  If  he  neglects  to  make  the  appli- 
cation, the  creditor  may  make  it ;  if  he  also  neglects  to  apply  the 
payment,  the  law  will  make  the  application. 

In  this  case,  a  majority  of  the  court  is  of  opinion  that  the  rule 
adopted  in  ordinary  cases  is  not  applicable  to  a  case  circumstanced 
as  this  is ;  where  the  receiver  is  a  pubUc  officer  not  interested  in  the 
event  of  the  suit,  and  who  receives  on  account  of  the  United  States, 
where  the  payments  are  indiscriminately  made,  and  where  different 
sureties,  under  distinct  obligations,  are  interested.  It  will  be  gene- 
rally admitted  that  moneys  arising  due,  and  collected  subsequently  to 
the  execution  of  the  second  bond,  cannot  be  applied  to  the  discharge 
of  the  first  bond,  without  manifest  injury  to  the  surety  in  the  second 
bond ;  and  vice  versa^  justice  between  the  different  sureties  can  onlv 
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be  done  by  leference  to  the  collector's  books,  and  the  evidence  which 
they  contain  may  be  supported  by  parol  testimony,  if  any  in  the  poo- 
session  of  the  parties  interested. 

The  conrt  is  of  opinion  that  the  circuit  court  eired  in  the  opinion 
given,  and  that  it  be  reversed. 

Judgmeni  reversed. 

7  C.  676;  \%  W.  505;  1  H.  850;  7  H.  681. 


The  United  States  i;.  Patterson. 

7  C.  675. 

A  debtor  of  the  United  States,  who  pats  evidence  of  debts  due  to  himself,  into  the  hands  of  a 
pnblic  officer  of  the  United  Sutes,  to  collect  and  applj  the  money,  when  reoeired,  to  the 
credit  of  sach  debtor  in  account  with  the  United  States,  is  not  entitled  to  such  credit  antil 
the  money  gets  into  the  hands  of  a  public  officer  of  the  United  States  entitled  to  reoeire  it. 

Its  being  in  the  hands  of  an  agent  of  a  person  who  at  the  time  when  the  claims  were  pat  into 
his  hands  for  collection  was  a  public  officer  of  the  United  States,  entitled  to  receive  debts 
dne  to  the  United  States,  but  whose  office  became  extinct  before  the  monej  was  received 
by  his  agent,  is  not  sufficient  to  entitle  such  debtor  to  a  credit  in  accotmt  with  the  United 
States  therefor. 

This  was  also  a  writ  of  error  to  the  circuit  oourt|  for  the  district  of 
Kentucky. 

The*  case  was  submitted  without  argument,  and  Duvall,  J.  deli- 
vered the  opinion  of  the  court,  as  follows :  — 
[  *  576  ]      *  This  case  has  been  considered  in  connection  with  that 
against  January  and  Patterson. 

A  suit  was  instituted  on  the  bond  dated  23d  March,  1799,  against 
Arthur  and  Patterson ;  and  pending  the  suit  Arthur  died.  The  de- 
fendant pleaded  performance,  to  which  the  plaintiffs  replied,  alleging 
as  a  breach  of  the  condition,  that  the  stipulations  therein  contained 
had  not  been  performed,  and  that  the  defendant  was  in  arrear  to  the 
plaintiffs  the  sum  of  $16,181.15^,  &c,  on  which  issue  was  joined. 

The  evidence,  exhibited  in  the  suit  against  January  and  Patterson, 
was  produced  in  this  case.  On  the  trial,  the  defendant  took  several 
exceptions,  but  not  having  appealed,  they  are  not  open  to  examina- 
tion. 

The  plaintiffs  also  took  an  exception  to  the  allowance  of  a  credit 
to  the  defendant  The  supervisor  had  received  the  evidence  of  a 
number  of  outstanding  debts  due  to  Arthur,  which  he  undertook  to 
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collect,  and  promised  to  apply  the  proceeds  to  Arthur's  credit. 
Among  them  was  the  bond  of  Beelor  and  Moore,  which  was  sued ; 
at  the  trial  of  this  suit,  it  appeared  that  the  amount  of  that  bond  had 
actually  come  into  the  hands  of  the  agent  of  the  person  who  had 
been  supervisor ;  but  that  office  being  extinct,  it  was  contended  on 
the  part  of  the  United  States,  that  th^  payment  could  not  be  consi- 
dered as  a  payment  to  government.  The  court  was  of  a  different 
opinion,  and  instructed  the  jury  accordingly ;  to  which  opinion  of  the 
court,  an  exception  was  taken,  and  a  writ  of  error  prosecuted. 

This  court  is  of  opinion,  that  the  circuit  court  erred  in  the  decision 
thus  made.  The  reception  of  the  outstanding  debts  by  the  super- 
visor, for  the  purpose  of  having  suits  commenced  for  the  recovery  of 
them,  was  an  accommodation  to  the  defendant,  who  could  not  be 
justly  entitled  to  credit  until  the  money  was  in  the  hands  of  some 
public  officer  authorized  to  receive  it. 

JudgmetU  reversed. 


•Livingston  v.  Dorgbnois.  [•ST?} 

7  C.  677. 

In  this  case,  a  writ  of  error  was  brought  to  reverse  the  order  of  the 
district  court  for  the  territory  of  Orleans,  staying  the  proceedings  in  a 
suit  brought  by  the  plaintiff  against  the  defendant,  marshal  of  the 
territory,  upon  a  suggestion  of  the  attorney  for  the  United  States, 
who  was  not  party  to  the  proceeding.  After  argument  the  plaintiff 
counsel  dismissed  the  writ  of  error,  and  moved  for  a  mandamus^  nisi^ 
to  the  district  judge,  in  the  nature  of  a  procedendo^  which  was 
granted. 

6  P.  190. 


•  Otis  v.  Bacon.  [  •  689  ] 

7  C.  589. 

By  the  nth  section  of  the  act  of  25th  April,  1808,  (2  Stats,  at  Large,  501,)  the  collector  had 
no  right  to  detain  a  vessel  and  cargo  after  her  arrival  at  her  port  of  destination,  under  a 
suspicion  that  she  intended  to  violate  the  embargo. 

Error  to  the  supreme  judicial  court  of  the  State  of  Massachusetts. 
The  material  facts  are  stated  in  the  opinion  of  the  court 

57^ 
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Jones,  for  the  plaintiffi 

Amorj/j  and  P.  B.  Key^  contra. 

[  •  593  ]  *  Washington,  J.,  delivered  the  opinion  of  the  conrt|  as 
follows :  — 
This  is  an  appeal  from  the  supreme  judicial  court  of  the  common- 
wealth of  Massachusetts,  under  the  25tb  section  of  the  Judiciary  Law.^ 
The  judgment  complained  of  was  rendered  in  an  action  of  trover  and 
conversion,  brought  by  the  appellee  against  Joseph  Otis,  Crowell,  and 
the  appellant,  for  taking  and  converting  a  quantity  of  flour,  the  pro- 
perty of  the  appellee.  The  trial  took  place  between  the  appellee  and 
appellant,  Joseph  Otis  having  died  after  the  commencement  of  the 
suit ;  and  the  process  not  having  been  served  on  CrowelL  The  ver- 
dict having  been  in  favor  of  the  plaintijff,  the  appellee,  judgment  was 
rendered  thereupon  in  his  favor. 

By  a  bill  of  exceptions  taken  to  the  charge  of  the  court,  the  follow- 
ing facts  appear  to  have  been  given  in  evidence.  That  Bacon,  having 
obtained  from  the  governor  of  Massachusetts  such  a  certificate  as 
authorized  him,  under  a  provision  in  one  of  the  embargo  laws,  to 
transport  a  cargo  of^  flour  from  some  of  the  southern 
[  •  594  ]  •  States  to  the  district  of  Barnstable,  did  accordingly  pro- 
cure such  a  cargo  at  Baltimore,  and  arrived  with  it  in  the 
schooner  Ann,  at  a  place  called  the  Mud-hole,  in  the  port  and  district 
of  Barnstable,  on  the  2d  of  October,  1808.  On  the  3d  of  the  'same 
month,  a  permit  to  land  the  cargo  was  granted  by  Joseph  Otis,  the 
collector  of  the  port.  The  day  following  the  vessel  and  cargo  were 
seized  by  Crowell,  the  inspector  of  the  port  Bacon  immediately 
called  at  the  collector's  office  to  inquire  into  the  cause  of  the  seizure, 
and  was  informed  by  Joseph  Otis  that  he  had  not  authorized  it.  But 
William  Otis,  the  deputy  collector,  in  answer  to  an  offer  made  by 
Bacon  to  give  bond  and  security  to  any  amount  if  he  would  release 
the  vessel,  said :  "  I  have  got  your  vessel,  and  I  will  keep  her."  The 
offer  to  give  bond  not  to  go  anywhere  with  the  vessel  and  cargo 
was  repeated,  but  William  Otis  refused  to  give  her  up.  Bacon  then 
proposed  to  unlade  the  vessel,  and  again  offered  bonds,  which  Otis,  the 
appellant,  refused,  and  said :  "  You  may  see  the  flour  landed,  but  yon 
shall  not  have  it  after  it  is  landed."  The  appellee  then  abandoned 
the  property  to  the  appellant,  and  the  next  day  made  a  protest,  and 
abandoned  before  a  notary  public.     The  seizure  and  detention  of  the 
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vessel  and  cargo,  by  Crowell,  is  folly  proved.  On  the  third  day  after 
the  seizure,  Crowell  removed  the  vessel  to  Bass  River,  six  miles  south- 
east of  Mud-hole ;  and  on  the  13th  of  October,  233  barrels  and  49 
half  barrels  of  the  flour  were  landed  and  delivered  to  the  appellee. 
The  vessel,  with  the  residue  of  the  cargo,  for  the  conversion  of  which 
residue  this  suit  was  brought,  was  afterwards  carried  away  by  per- 
sons unknown,  and  the  cargo  sold  in  the  West  Indies. 

Upon  this  evidence,  the  court  charged  the  jury  that  if  they  believed 
the  evidence  of  the  declaration  of  William  Otis,  and  of  the  other  cir- 
cumstances in  this  case  respecting  the  seizure  and  detention  of  the 
said  vessel  and  her  cargo,  it  was  sufficient  in  point  of  law  to  main- 
tain the  issue  on  the  part  of  Bacon,  and  to  prove  the  conversion  of 
the  298  barrels  and  21  half  barrels  of  flour,  which  were  carried  off  in 
the  vessel.  That  the  collector  had  no  right  to  detain  this  vessel  and 
cargo,  she  having  arrived  at  her  port  of  discharge,  and  obtained 
a  permit  to  unlade ;  and  that  even  if  he  had  a  right  to 
•  detain  the  vessel,  this  authority  did  not  extend  to  a  seizure  [  *  695  J 
of  the  cargo,  and  that  such  seizure  was  of  itself  a  conversion, 
and  that  as  the  defendant,  Otis,  had  failed  to  make  out  a  justificationi 
he  must  be  considered  as  a  wrong  doer  and  chargeable  to  Bacon  for 
the  value  of  said  flour.  But  that  if  the  jury  should  believe  from  the 
evidence  that  Bacon  aided  or  consented  to  the  rescue  and  carrying 
off  the  vessel  and  cargo,  or  had  by  forcible  or  collusive  means  ob- 
tained any  benefit  from  the  sale  of  said  cargo  in  consequence  of  said 
rescue,  then  the  defendant,  Otis,  was  entitled  to  a  verdict. 

It  is  apparent  on  the  face  of  this  record  that  this  cause  in  the  court 
below  turned  upon  the  construction  of  the  11th  section  of  the  act  of 
congress  of  the  25th  of  April,  1808,  c.  66 ;  and  the  question  for  this 
court  to  decide  is,  whether  that  court  erred  in  the  opinion  given  to 
the  jury  upon  that  statute.  The  words  of  the  11th  section  are  :  "  That 
the  collectors  of  the  customs  be  and  they  are  hereby  respectively  au- 
thorized to  detain  any  vessel  ostensibly  bound  with  a  cargo  to  some 
other  port  of  the  United  States  whenever,  in  their  opinion,  the  inten- 
tion is  to  violate  or  evade  any  of  the  provisions  of  the  acts  laying  an 
embargo,  until  the  decision  of  the  President  of  the  United  States  be 
had  thereupon." 

If  this  section  authorized  the  collector  to  seize  and  detain  this  ves- 
sel and  cargo  under  the  circumstances  in  the  case  as  detailed  in  this 
record,  then  the  opinion  of  the  court  below  was  erroneous.  If  it  gave 
no  such  authority,  then  it  was  clearly  right. 

The  power  of  the  collector  to  detain  is  confined  to  a  vessel  osten- 
sibly bound  with  a  cargo  to  some  other  port  of  the  United  States. 
Can  a  vessel  which  has  actually  arrived  at  her  port  of  discharge,  and 
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has  received  from  the  collector  of  the  port  a  permit  to  land  her  caigOi 
be  considered  as  a  vessel  ostensibly  bound  to  some  other  port  of  the 
United  States  ?  We  think  not.  The  reason  for  authorizing  the  de- 
tention of  a  vessel  before  she  has  arrived  at  her  port  of  discharge  does 
not  apply  to  one  which  has  actually  performed  her  voyage  according 
to  the  stipulations  of  the  bond  given  by  the  owner  at  the  port  of  her 
departure.  All  rational  grounds  of  suspicion  of  an  intended 
[  •SOe  ]  violation  of  the  embargo  laws  is  •then  done  away;  for  if 
such  an  intention  at  any  time  existed,  it  would  be  diiScult 
ta  assign  to  the  master  or  owner  a  motive  for  postponing  the  execu- 
tion of  it  until  after  the  arrival  of  the  vessel  at  her  port  of  discharge. 
It  is,  therefore,  scarcely  to  be  conceived  that  such  a  case  was  in  the 
contemplation  of  the  legislature. 

It  is  true  that  this  vessel  had  not  arrived  at  Yarmouth,  where  her 
cargo  was  to  be  landed,  at  the  time  of  the  seizure.  But  It  is  suffi- 
cient, in  the  opinion  of  the  court,  that  she  had  arrived  at  the  port  to 
which  she  was  destined,  and  had  received  a  permit  to  land.  The 
voyage  was  as  much  at  an  end  in  relation  to  the  question  as  if  she 
had  arrived  within  100  yards  of  the  wharf  at  Yarmouth.  It  is,  there- 
fore, the  unanimous  opinion  of  this  court  that  there  is  no  eiror  in  the 
opinion  of  the  court  below  on  the  construction  given  by  that  court  of 
the  above  statute. 

Other  exceptions  were  taken,  in  the  course  of  the  trial  of  this  cause, 
to  the  opinion  of  the  court  below  on  rejecting  certain  evidence  offered 
by  the  appellant  But  this  court  has  no  authority,  under  the  law 
which  authorizes  this  appeal,  to  notice  any  error  except  such  as  ap- 
pears on  the  face  of  the  record  and  immediately  respects  the  questions 
of  validity  of  the  constitution,  treaties,  statutes,  commissions,  or  au- 
thorities in  dispute. 

The  opinions  of  the  court  below,  in  relation  to  the  evidence  offered 
by  the  appellant,  even  if  erroneous,  which  we  neither  affirm  nor  deny, 
have  nothing  to  do  with  the  construction  of  any  statute  of  the  United 
States  ;  and  therefore  they  cannot  be  regarded  by  this  coort. 

Judgment  affirmed. 

S  W.  18-,  6  W.  583. 
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Thornton  v.  Carbon. 

7  C.  596. 

An  award  is  not  void  becanse  it  is  in  the  alternativei  and  contingent,  nor  becanse  one  of  tho 
altematiyes  requires  the  partj  to  do  an  act  in  conjanction  with  others,  not  parties  to  tho 
award,  and  over  whom  he  has  no  control. 

Error  to  the  circuit  court  for  the  District  of  Ck)Ianibia,  sitting  at 
Washington.     The  facts  appear  in  the  opinion  of  the  court 

•Washington,  J.,  delivered  the  opinion  of  the  court,  as  [  *  699  ] 
follows:  — 

This  is  a  writ  of  error  to  a  judgment  of  the  circuit  court  for  the 
District  of  Columbia. 

Under  a  rule  which  was  served  upon  the  plaintiif  in  error  to  show 
cause,  during  the  term  at  which  the  rule  was  made,  why  judgment 
should  not  be  entered  on  the  award,  he  appeared  and  assigned  for 
cause,  that  the  said  award  was  uncertain,  not  final,  unreasonable, 
conditional,  and  void. 

These  objections  are  strictly  technical,  and  referable  solely  to  de- 
fects supposed  to  appear  on  the  face  of  the  award,  and  do  not  aim 
to  impeach  it  for  any  one  of  the  causes  which  the  law  of  Maryland, 
passed  in  October,  1778,  c  21,  declares  to  be  sufficient  for  setting 
aside  an  award. 

This  court,  not  meaning  to  decide  whether  any  and  what  other 
objections  than  those  stated  in  the  statute  of  Maryland,  may  be 
alleged  against  entering  judgment  upon  awards  made  under  orders 
of  reference,  will  proceed  to  consider  those  which  were  stated  in  this 
case. 

It  is  contended  that  this  award  is  not  final  or  certain,  because  it 
depends  on  a  contingency,  and  will  be  an  award  in  favor  of  the  plain- 
tiff in  one  event,  and  in  favor  of  the  defendant  in  another.  This 
court  does  not  so  understand  the  effect  of  this  award.  It  is  clearly 
in  favor  of  the  defendant  in  error,  in  either  event  contemplated  by 
the  referees.  The  plaintiff  is  required,  in  conjunction  with  certain 
other  persons,  to  convey  to  the  defendant,  for  the  benefit  of  himself 
and  the  heirs  of  Thomas  Carson,  on  or  before  a  fixed  day,  certain 
property  specified  in  the  award,  or  to  pay  the  amount  of  the  two 
bonds  in  suit.  K  he  made  the  conveyance,  then  the  referees  have 
awarded  certain  property  to  the  defendant ;  and  if  he  failed  to  do 
this,  judgment  was  to  be  entered  against  him,  for  the  amount  of 
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those  bonds.  The  defendant  had  his  election  to  do  either ; 
[  •  600  ]  and  upon  *  satisfying  the  court,  at  the  time  he  was  required 
to  show  cause  why  judgment  should  not  be  entered  on  the 
award,  that  he  had  made  such  a  conveyance  as  the  award  prescribed, 
the  court  ought  to  have  ordered  the  suits  to  have  been  entered  "^  set- 
tled." 

K  the  plaintiff  had  made  the  conveyance,  and  the  defendant,  who, 
apon  that  act  being  done,  was  required  by  the  award  to  transfer  five 
shares  in  the  gold-mine  company  of  North  Carolina  to  the  plaintifi^ 
had  failed  to  do  so,  the  court  ought  to  have  ordered  the  suits  to  be 
entered  <'  settled."  But  the  plaintiff,  having  failed  to  perform  the  act| 
upon  which  alone  this  transfer  was  to  be  made,  and  the  suits  were 
to  be  entered  <'  settled,"  became  liable  to  pay  the  sums  awarded  by 
the  referees  as  the  equivalent  for  the  property  .to  be  conveyed,  and 
consequently  the  court  was  right  in  entering  the  judgment  fur  the 
sums  awarded. 

There  is  no  uncertainty  in  aU  this ;  or  at  least  none  which  might 
not  be  rendered  certain  by  the  act  of  the  plaintiff  in  conformity  with 
the  award,  and  which  must  not  necessarily  be  certain  at  the  time  the 
court  was  to  render  judgment  on  the  award. 

The  plain  meaning  of  the  award  is  that  the  plaintiff  was  to  pay 
the  amount  of  the  bonds  in  suit,  unless,  by  a  certain  day,  he  made  a 
conveyance  to  the  defendant,  of  the  property  described  in  the  award, 
in  which  latter  event  he  was  to  receive  from  the  defendant,  a  transfer 
of  five  shares  in  the  gold-mine  company,  and  to  be  discharged  from 
the  payment  of  the  money,  by  an  entry  to  that  effect,  to  be  made  in 
the  suits  referred.  But  if  he  refused  to  make  the  conveyance,  then 
judgment  to  be  entered  against  him  for  the  amount  of  the  bonds  in 
suit.  If  he  entitled  himself  to  this  entry  in  his  favor,  by  performing 
the  other  branch  of  the  alternative,  and  the  defendant  failed  to  per- 
form his  part  of  the  award,  then  the  defendant  could  receive  no  bene- 
fit from  the  award,  and  the  suits  were  to  be  entered  <<  settled." 
Wliether  the  conveyance  from  the  plaintiff,  and  the  transfer  by  the 
defendant,  were  made  in  due  form,  were  questions  proper  for  the 

consideration  of  the  court 
[  *  601  ]  The  award  is  said  to  be  uncertain,  because  the  names  *  of 
the  trustees  who  are  to  join  in  the  conveyance,  and  of  the 
heirs  of  Thomas  Carson,  are  not  stated,  nor  does  the  award  declare  who 
is  to  prepare  and  tender  the  deed.  These,  too,  were  questions  pro- 
per for  the  consideration  of  the  court  below,  but  form  no  objections 
to  the  award.  It  does  not  appear  firom  the  recorcithat  the  defendant 
had  refused  or  failed  to  do  every  thing  which  the  law  required  him 
to  perform  to  entitle  him  to  the  judgment  of  the  court,  and  we  must| 
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therefore,  presume  that  no  delinquency  on  his  part  was  shown  by  the 
plaintiff;  that  if  it  was  necessary  for  him  to  prepare  and  tender  the 
deed  such  as  the  law  required,  he  did  so  to  the  satisfaction  of  the 
court  If  he  failed  to  do  that  which  would  warrant  the  court  in 
entering  judgment  on  the  award,  it  was  the  duty  of  the  plaintiff  to 
have  shown  this  as  cause  against  entering  the  judgment,  and  to  have 
spread  aU  the  facts  upon  the  record,  which  might  enable  this  court 
to  decide  whether  the  court  below  acted  correctlv  or  not. 

The  award  is  said  to  be  unreasonable  because  it  requires  the  plain- 
tiff to  get  other  persons  to  join  in  the  conveyance  to  the  defendant 
which  he  may  not  be  able  to  do.  But  surely,  if  the  plaintiff  was 
bound  to  pay  the  bonds  in  suit,  or  to  convey  a  good  title  to  certain 
property,  which  title  would  not  be  valid  in  the  opinion  of  the  referees, 
unless  other  persons  joined  in  the  conveyance,  he  cannot  surely  com- 
plain that  he  is  ordered  to  pay  the  money,  unless  he  executes  such  a 
deed  as  will  pass  a  good  title.  It  is  his  misfortune  if  he  cannot 
make  the  title,  but  it  is  no  reason  why,  in  that  event,  he  should  not 
pay  the  money. 

There  are  other  causes  assigned  why  the  award  is  unreasonable , 
but  as  the  facts  to  prove  it  unreasonable  do  not  appear  in  the  record, 
they  cannot  be  noticed  by  the  court,  even  if  such  objections  would, 
in  law,  be  sufficient  to  set  aside  the  award. 


Jiidgtnent  affirmed^  with  costs. 

18  H.  246;  2Wal.  128. 


•  Wallbn  r.  Williams,  [  *  602  ] 

7  C.  602. 

Error  to  the  circuit  court  of  the  United  States  for  the  district  of 
Bast  Tennessee,  in  a  suit  in  equity.  The  decree  of  the  court  below, 
which  was  for  the  complainants,  was  reversed,  because  the  record 
did  not  show  that  that  court  had  jurisdiction.  The  objection  that  a 
writ  of  error  did  not  lie  in  an  equity  suit  was  not  noticed. 

Jimes^  for  the  plaintiff  in  error. 
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[  *  603  ]  Fairfax's  Devisee  v.  Hunter's  Lessee. 

7  C.  608. 

Lord  Fairfax,  at  the  time  of  his  death,  had  the  absolate  properly,  seizin,  and  possession  of 
the  waste  and  unappropriated  lands  in  the  northern  neck  of  Virginia. 

An  alien  enemy  may  take  lands  in  Virginia  by  devise,  and  hold  the  same  nntil  office  found. 

The  commonwealth  of  Virginia  oonld  not  grant  the  unappropriated  lands  in  the  northern 
neck  nntil  its  title  should  have  been  perfected  by  possession ;  and  the  British  treaty  of 
1794  confirmed  the  title  to  those  lands  in  the  devisee  of  Lord  Fairfax. 

This  was  a  writ  of  error  to  the  court  of  appeals  of  Vir- 

[  •  604  ]  ginia  in  an  action  of  ejectment  involving  the  constmction  *  of 

the  treaties  between  Great  Britain  and  the  United  States, 

the  judgment  of  the  court  of  appeals  being  against  the  right  claimed 

under  those  treaties. 

The  material  facts  appear  in  the  opinion  of  the  court. 

C  Lee^  and  Jones^  for  the  plaintifE 

Harper y  for  the  defendant. 

[  •  618  ]       •  Story,  J.,  delivered  the  opinion  of  the  court. 

The  first  question  is,  whether  Lord  Fairfax  was  proprietor 
of,  and  seized  of  the  soil  of  the  waste  and  unappropriated  lands  in  the 
northern  neck,  by  virtue  of  the  royal  grants,  2  Charles,  2  and  4  James 
2,  or  whether  he  had  mere  seignoral  rights  therein  as  lord  paramount, 
disconnected  from  all  interest  in  the  land,  except  of  sale  or  alienation. 

The  royal  charter  expressly  conveys  all  that  entire  tract,  territory, 
and  parcel  of  land,  situate,  &c.,  together  with  the  rivers,  islands, 
woods,  timber,  &c.,  mines,  quarries  of  stone,  and  coal,  &c.,  to  the 
grantees  and  their  heirs  and  assigns,  to  their  only  use  and  behoof, 
and  to  no  other  use,  intent,  or  purpose  whatsoever. 

It  is  ditficult  to  conceive  terms  more  explicit  than  these  to  vest  a 
title  and  interest  in  the  soil  itself.  The  land  is  given,  and  the  exclu- 
sive use  thereof,  and  if  the  union  of  the  title  and  the  exclusive  use 
do  not  constitute  the  dommium  directum  and  vtile^  the  complete  and 
absolute  dominion  in  property,  it  will  not  be  easy  to  fix  on  any  thing 
which  shall  constitute  such  dominion. 

The  ground  of  the  objection  would  seem  to  have  been,  that  the 
royal  charter  had  declared  that  the  grantees  should  hold  of  the  king 
as  tenants  in  capUe^  and  that  it  proceeded  to  declare  that  the  grantees 
and  tlieir  heirs  and  assigns  should  have  power  <^  freely  and  without 
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molestation  of  the  king,  to  give,  grant,  or  by  any  ways  or  means  sell 
or  alien  all  and  singular  the  granted  premises,  and  every  part  and 
parcel  thereof,  to  any  person  or  persons  being  willing  to  contract  for 
and  buy  the  same,''  which  words  were  to  be  considered  as  restrictive 
or  explanatory  of  the  preceding  words  of  the  charter,  and  as  confining 
the  rights  granted  to  the  mere  authority  to  sell  or  alien. 

But  it  is  very  clear  that  this  clause  imposes  no  restriction  or  expla- 
nation of  the  general  terms  of  the  grant  As  the  grantees  held  as 
tenants  in  capUe  of  the  king,  they  could  not  sell  or  alien  without  the 
royal  license,  and  if  they  did,  it  was  in  ancient  strictness  an 
*  absolute  forfeiture  of  the  land.  2  Ins.  66 ;  and  after  the  [  *  619  ] 
statute  1  Edw.  3,  ch.  12,  though  the  forfeiture  did  not  at- 
tach, yet  a  reasonable  fine  was  to  be  paid  to  the  king  upon  the 
alienation.  2  Ins.  67 ;  Staundf.  Prer.  27 ;  2  BL  Com.  72.  It  was 
not  until  ten  years  after  the  first  charter,  (12  Ch.  2,  ch.  24,)  that  all 
fines  for  alienations  and  tenures  of  the  king  in  capite  were  abolished, 
2  BL  Com.  77.  So  that  the  object  of  this  clause  was  manifestly  to 
give  the  royal  assent  to  alienations  without  the  claim  of  any  fine 
therefor. 

We  are  therefore  satisfied  that,  by  virtue  of  the  charter,  and  the 
intermediate  grants,  Lord  Fairfax,  at  the  time  of  his  death,  had  the 
absolute  property  of  the  soil  of  the  land  in  controversy,  and  the  acts 
of  ownership  exercised  by  him  over  the  whole  waste  and  unappro- 
priated lands,  as  stated  in  the  case,  vested  in  him  a  complete  seizin 
and  possession  thereof.  Even  if  there  had  been  no  acts  of  ownership 
proved,  we  should  have  been  of  opinion  that  as  there  was  no  adverse 
possession,  and  the  land  was  waste  and  unappropriated,  the  legal 
seizin  must  be,  upon  principle,  considered  as  passing  with  the  title. 

On  this  point,  we  have  the  satisfaction  to  find  that  our  yiew  of  the 
title  of  Lord  Fairfax  seems  incidentally  confirmed  by  the  opinion  of 
the  court  of  appeals,  of  Virginia,  in  Picket  t;.  Dowdell,  2  Wash* 
106 ;  Johnson  v.  Buffington,  2  Wash.  116 ;  and  Curry  v.  Bums,  2 
Wash.  121. 

The  next  question  is  as  to  the  nature  and  character  of  the  title 
which  Denny  Fairfax  took  by  the  will  of  Lord  Fairfax,  he  being,  at 
the  time  of  the  death  of  Lord  Fairfax,  an  alien  enemy. 

It  is  dear,  by  the  common  law,  that  an  alien  can  take  lands  by 
purchase,  though  not  by  descent ;  or  in  6ther  words,  he  cannot  take 
by  the  act  of  law,  but  he  may  by  the  act  of  the  party.  This  prin- 
ciple has  been  settled  in  the  year  books,  and  has  been  uniformly 
recognized  as  sound  law  firom  that  time.  11  Hen.  4,  26 ;  14  Hen.  4, 
20 ;  Co.  Litt  2  b.  Nor  is  there  any  distinction,  whether  the  pur- 
dliase  be  by  grant  or  by  devise.  In  either  case,  the  estate  vests 
VOL.  II.  58 
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[  •  620  ]  in  the  alien.    Pow.  Dev.  316,  &c. ;  Park.  •  Rep.  144 ;  Co. 

Idtt  2  b. ;  not  for  his  own  benefit,  but  for  the  benefit  of 
the  State ;  or  in  the  language  of  the  ancient  law,  the  alien  has  the 
capacity  to  take,  but  not  to  hold  lands,  and  they  may  be  seized  into 
the  hands  of  the  sovereign.  11  BL  4,  26 ;  14  H.  4, 20.  But  until  the 
lands  are  so  seized,  the  alien  has  complete  dominion  over  the  same. 
He  is  a  good  tenant  of  the  fipeehold  in  a  precipe  on  a  common  reco- 
very. 4  Leonf  84 ;  Goldsb.  102 ;  10  Mod.  128.  And  may  convey 
the  same  to  a  purchaser.  Sheafe  v.  O'Neile,  1  Mass.  Rep.  256. 
Though  Co.  Litt.  52,  b.,  seems  to  the  contrary,  yet  it  must  probably 
mean  that  he  can  convey  a  defeasible  estate  only,  which  an  ofiice 
found  will  divest.  It  seems,  indeed,  to  have  been  held  that  an  alien 
cannot  maintain  a  real  action  for  the  recovery  of  lands.  Co.  Litt. 
129,  b. ;  Thel.  Dig.  ch.  6 ;  Dyer  2,  b. ;  but  it  does  not  then  foUow 
that  he  may  not  defend,  in  a  real  action,  his  title  to  the  lands  against 
all  persons  but  the  sovereign. 

We  do  not  find  that  in  respect  to  these  general  rights  and  disa- 
bilities,  there  is  any  admitted  difference  between  alien  Mends  and 
alien  enemies.  During  the  war,  the  property  of  alien  enemies  is  subject 
to  confiscation  yure  belli^  and  their  civil  capacity  to  sue  is  suspended. 
Dyer  2,  b. ;  Brandon  t;.  Nesbitt,  6  T.  R.  23 ;  3  Bos.  and  Pull.  113 ;  5 
Rob.  102.  But  as  to  capacity  to  purchase,  no  case  has  been  cited  in 
which  it  has  been  denied ;  and  in  The  Attorney- General  v,  Wheedon 
and  Shales,  Park.  Rep.  267,  it  was  adjudged  that  a  bequest  to  an 
alien  enemy  was  good,  and,  after  a  peace,  might  be  enforced.  Indeed, 
the  common  law  in  these  particulars  seems  to  coincide  with  the  Jus 
Gentium.  Bynk.  Quest  Pub.  Jur.,  ch.  7 ;  Vattel,  b.  2,  ch.  8,  §  112, 
114 ;  Grot  lib.  2,  ch.  6,  §  16. 

It  has  not  been  attempted  to  place  the  title  of  Denny  Fairfax  upon 
the  ground  of  his  being  an  antenattiSj  born  under  a  common  alle- 
giance before  the  American  revolution,  and  this  has  been  abandoned 
upon  good  reason ;  for  whatever  doubts  may  have  been  formerly  en- 
tertained, it  is  now  settled  that  a  British  subject  born  before,  cannot, 
since  the  Revolution,  take  lands  by  descent  in  the  United  States.    4 

Cranch,  321,  Dawson's  Lessee  v.  Godfrey. 
[  *  621  ]       But  it  has  been  argued,  that  although  D.  Fairfax  *  had 

capacity  to  take  the  lands  as  devisee,  yet  he  took  to  the 
use  of  the  commonwealth  only,  and  had,  therefore,  but  a  momentary 
seizin ;  that  in  fact  he  was  but  a  mere  trustee  of  the  estate  at  wiU 
of  the  commonwealth,  and  that  by  operation  of  law,  immediately 
upon  the  death  of  the  testator.  Lord  Fairfax,  the  titie  vested  in 
the  commonwealth,  and  left  but  a  mere  naked  possession  in  the 
devisee. 
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If  we  are  right  in  the  position,  that  the  capacity  of  an  alien  enemy 
does  not  differ  in  this  respect  from  an  alien  friend,  it  will  not  be  easy 
to  maintain  this  argument.  It  is  incontrovertibly  settled  upon  the 
fullest  authority,  that  the  title  acquired  by  an  alien  by  purchase,  is 
not  devested  until  office  found.  The  principle  is  founded  upon  the 
ground,  that  as  the  freehold  is  in  the  alien,  and  he  is  tenant  to  the 
lord  of  whom  the  lands  are  holden,  it  cannot  be  devested  out  of  him 
but  by  some  notorious  act  by  which  it  may  appear  that  the  freehold 
is  in  another ;  1  Bac.  Abr.  Alien  C.  p.  133.  Now  an  office  of  enti- 
tling is  necessary  to  give  this  notoriety,  and  fix  the  title  in  the  sove- 
reign. So  it  was  adjudged  in  Page's  case,  5  Co.  22,  and  has  been 
uniformly  recognized ;  Park.  Hep.  267 ;  Park.  144 ;  Hob.  231 ;  Bro. 
Denizen,  pL  17 ;  Co.  Litt.  2  b. ;  and  the  reason  of  the  difference,  why, 
when  alien  dies,  the  sovereign  is  seized  without  office  found,  is  be- 
cause otherwise  the  freehold  would  be  in  abeyance,  as  an  alien  can- 
not have  any  inheritable  blood.  Nay  even  after  office  found,  the  king 
is  not  adjudged  in  possession,  unless  the  possession  were  then  vacant ; 
for  if  the  possession  were  then  in  another,  the  king  must  enter  or 
seize  by  his  officer  before  the  possession  in  deed  shall  be  adjudged  in 
him ;  14  H.  7,  21 ;  15  H.  7,  6,  20 ;  Staundf.  Prerog.  Reg.  ch.  18,  p.  54 ; 
4  Co.  58,  a. ;  and  if  we  were  to  yield  to  the  authority  of  Staund- 
ford,  (Prer.  Beg.  ch.  18,  p.  56,)  that  in  the  case  of  alien  enemy,  the 
king  "  ratione  ffuerrae,^^  might  seize  without  office  found,  yet  the  same 
learned  authority  assures  us,  <'  that  the  king  must  seize  in  those  cases, 
ere  he  can  have  an  interest  in  the  lands,  because  they  be  penal  to- 
wards the  party ; "  4  Co.  58,  b. ;  and  until  the  king  be  in  possession 
by  office  found,  he  cannot  grant  lands  which  are  forfeited  by  alienage ; 
Staundf.  Pre.  Reg.  ch.  18,  f.  54 ;  Stat  18  Hen.  6,  ch.  6. 

•  To  apply  these  principles  to  the  present  case,  Denny  [  *  622  ] 
Fairfax  had  a  complete,  though  defeasible  title,  by  virtue  of 
the  devise,  and  as  the  possession  was  either  vacant  or  not  adverse,  of 
course  the  law  united  a  seizin  to  his  title  in  the  lands  in  controversy ; 
and  this  title  could  only  be  devested  by  an  inquest  of  office,  perfected 
by  an  entry  and  seizure  where  the  possession  was  not  vacant.  And 
no  grant  by  the  commonwealth,  according  to  the  common  law,  could 
be  vaUd,  until  the  title  was,  by  such  means,  fixed  in  the  common- 
wealth. It  is  admitted  that  no  entry  or  seizure  was  made  by  the 
commonwealth  "  riUione  guerrae  "  during  the  war.  It  is  also  admit- 
ted, that  no  inquest  of  office  was  ever  made  pursuant  to  the  acts  on 
this  subject  at  any  time.  And  it  would  seem  therefore  to  follow, 
upon  common  law  reasoning,  that  the  grant  to  the  lessor  of  the  origi- 
nal plaintiff,  by  the  public  patent  of  30th  April,  1789,  issued  impro- 
fidently  and  erroneously,  and  passed  nothing.     And  if  this  be  true. 
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and  there  be  no  act  of  Virginia  altering  the  common  law,  it  b  quite 
immaterial  what  ia  the  validity  of  the  title  of  the  original  defendant 
as  against  the  commonwealth ;  for  the  plaintiff  must  recover  by  the 
strength  of  his  own  title,  and  not  by  the  weakness  of  that  of  his  ad- 
versary. 

But  it  ia  contended,  first,  That  the  common  law  as  to  inquests  of 
office  and  seizure,  so  far  as  the  same  respects  the  lands  in  controversy 
is  completely  dispensed  with  by  statutes  of  Ihe  commonwealth,  so  as 
to  make  the  grant  to  the  original  plainti£f  in  1789  complete  and  per- 
fect ;  and  secondly,  and  further,  if  it  be  not  so,  yet  as  the  devisee 
died  pending  the  suit,  the  freehold  was  thereby  ca^t  upon  the  com- 
monwealth without  an  inquest,  and  thus  arises  a  retroactive  confirma- 
tion of  the  title  of  the  original  plaintiff,  of  which  he  may  now  avail 
himself.  As  to  the  first  point,  we  will  not  say  that  it  was  not  com- 
petent for  the  legislature,  (supposing  no  treaty  in  the  way,)  by  a  spe- 
cial act  to  have  vested  the  land  in  the  commonwealth  without  an 
inquest  of  office  for  the  cause  of  alienage.  But  such  an  effect  ought 
not,  upon  principles  of  public  policy,  to  be  presumed  upon  light 
grounds ;  that  an  inquest  of  office  should  be  made  in  cases  of  alien- 
age, is  a  useful  and  important  restraint  upon  public  proceedings. 
No  part  of  the  United  States  seems  to  have  been  more  aware 
[  *  623  ]  of  its  importance,  or  *  more  cautious  to  guard  against  its 
abolition  than  the  commonwealth  of  Virginia.  It  prevents 
individuals  from  being  harassed  by  numerous  suits  introduced  by 
litigious  grantees.  It  enables  the  owner  to  contest  the  question  of 
alienage  directly  by  a  traverse  of  the  office.  It  affords  an  opportu- 
nity for  the  public  to  know  the  nature,  the  value,  and  the  extent  of 
its  acquisitions  pro  defectu  heeredis ;  and  above  all  it  operates  as  a 
salutary  suppression  of  that  corrupt  influence  which  the  avarice  of 
speculation  might  otherwise  urge  upon  the  legislature.  The  com- 
mon law,  therefore,  ought  not  to  be  deemed  to  be  repealed,  unless  the 
language  of  a  statute  be  clear  and  explicit  for  this  purpose. 

Let  us  now  consider  the  several  acts  which  have  been  referred  to 
in  the  argument,  from  which  we  think  it  will  abundantly  appear  that, 
during  the  war,  the  lands  in  controversy  were  never,  by  any  public 
law,  vested  in  the  commonwealth.  We  dismiss,  at  once,  the  act 
of  1777,  c.  9,  and  of  1779,  c.  14,  as  they  are  restrained  to  estates 
held  by  British  subjects  at  the  times  of  their  respective  enactments, 
and  do  not  extend  to  estates  subsequently  acquired. 

The  next  act  is  that  of  1782,  c  8 ;  the  24th  section,  after  reciting 
that  '^  since  the  death  of  the  late  proprietor  of  the  Northern  Neck, 
there  is  reason  to  suppose  that  the  said  proprietorship  hath  descended 
upon  alien  enemies,"  enacts,  that  persons  holding  lands  in  said  Neckf 
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shall  retam  sequestered  in  their  hands,  all  quitrents  which  were  then 
due,  until  the  right  of  descent  should  be  more  fully  ascertained ;  and 
that  all  quitrents,  thereafter  to  become  due,  shall  be  paid  into  the 
public  treasury,  and  the  parties  exonerated  from  the  future  claim  of 
the  proprietor.  Admitting  that  this  section  as  to  the  quitrents,  was 
equivalent  to  an  inquest  of  office ;  it  cannot  be  extended,  by  con- 
struction, to  include  the  waste  lands  of  the  proprietor.  Neither  the 
words,  nor  the  intention,  of  the  legislature  would  authorize  such  a 
construction.  But  it  may  well  be  doubted  if,  even  as  to  the  quit- 
rents,  the  provision  is  not  to  be  considered  as  a  sequestration  jtire 
bellij  rather  than  a  seizure  for  alienage,  for  it  proceeds  on  the  ground 
that  the  property  had  descended,  not  upon  aliens,  but  alien  enemies. 
So  far  as  the  treaty  of  peace  might  be  deemed  material  in  the  case, 
this  distinction  would  deserve  consideration. 

•  The  next  is  the  act  of  1782,  c  33,  which,  after  reciting  [  *  624  ] 
that  <^  the  death  o£  Lord  Fairfax  may  occasion  great  incon- 
venience to  those  who  may  incline  to  make  entries  for  vacant  lands 
in  the  Northern  Neck,  proceeds  (sec.  3,)  to  enact,  that  all  entries  made 
with  the  surveyors,  &c.,  and  returned  to  the  office  formerly  kept  by 
Lord  Fairfax,  shall  be  held  as  good  and  valid  as  those  heretofore 
made  under  his  direction,  '<  until  some  mode  shall  be  taken  up  and 
adopted  by  the  general  assembly,  concerning  the  territory  of  the  North- 
em  Neck."  This  act,  so  far  from  containing  in  itself  any  provision 
for  vesting  all  the  vacant  lands  of  Lord  Fairfax  in  the  commonwealth, 
expressly  reserves,  to  a  future  time,  all  decisions  as  to  the  disposal  of 
the  territory.  It  suffers  rights  and  titles  to  be  acquired  exactly  in  the 
same  manner,  and  with  the  same  conditions,  which  Lord  Fairfax  had 
by  permanent  regulations  prescribed  in  his  office.  No  other  acts 
were  passed  on  the  subject  during  the  war. 

We  are  now  led  to  consider  the  act  of  1785,  ch.  47,  which  has  pre- 
sented some  difficulty,  if  it  stand  unaffected  by  the  treaty  of  peace. 
The  4th  section,  after  a  recital  "  that  since  the  death  of  the  late  pro- 
prietor, no  mode  hath  been  adopted  to  enable  those  who  had  before 
bis  death  made  entries  within  the  said  district  according  to  an  act, 
&c  (act  1782,  c.  33,)  to  obtain  titles  to  the  same,"  enacts  that  in  all 
cases  of  such  entries,  grants  shall  be  issued  by  the  commonwealth  to 
the  parties  in  the  same  manner,  as  by  law  is  directed  in  cases  of  other 
unappropriated  Icmds.  The  5th  section  then  declares  that  the  unap- 
propriated lands  within  the  Northern  Neck  should  be  subject  to  the 
same  regulations,  and  be  granted  in  the  same  manner,  and  caveats 
should  be  proceeded  upon,  tried,  and  determined,  as  is  by  law  directed, 
in  cases  of  other  unappropriated  lands  belonging  to  the  common- 
wealth.    The  6th.  section  extinguishes  for  the  future  all  quitrents. 
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The  patent  of  the  original  plaintiff  issued  pursuant  to  the  5th  see* 
tion  of  this  act. 

It  has  been  argued,  that  the  act  of  1785  amounts  to  a  legislative 
appropriation  of  all  the  lands  in  controversy.  That  it  must  be  con- 
sidered as  completely  devesting  the  title  of  Denny  Fair£AX 
[  *  625  }  for  the  cause  of  alienage,  and  *  vesting  it  in  the  common- 
wealth.  After  the  most  mature  reflection,  we  cannot  sub- 
scribe to  the  argument.  In  acts  of  sovereignty  so  highly  penal,  it  is 
against  the  ordinary  rule  to  enlarge,  by  implication  and  inference,  the 
extent  of  the  language  employed.  It  would  be  to  declare  purposes 
which  the  legislature  have  not  chosen  to  avow,  and  to  create  vested 
estates,  when  the  common  law  would  pronounce  a  contrary  sentenoei 
and  the  guardians  of  the  public  interests  have  not  expreesed  an  inten- 
tion to  abrogate  that  law.  If  the  legislature  have  proceeded  upon  the 
supposition  that  the  lands  were  already  vested  in  the  commonwealth, 
we  do  not  perceive  how  it  helps  the  case.  If  the  ^legislature,  upon  a 
mistake  of  facts,  proceed  to  grant  defective  titles,  we  know  of  no  rule 
of  law  which  requires  a  court  to  declare,  in  penal  cases,  that  to  be 
actually  done  which  ought  previously  to  have  been  done.  Perhaps 
as  to  grants  under  the  4th  section  upon  entries  under  the  act  of 
1782,  c.  33,  it  might  not  be  too  much  to  hold,  that  such  grants  con- 
veyed no  more  than  the  title  of  the  commonwealth,  exactly  in  the 
same  state  as  the  commonwealth  itself  held  it,  namely,  an  inchoate 
right,  to  be  reduced  into  possession  and  consummated  by  a  suit  in 
the  nature,  or  with  the  effect,  of  an  inquest  of  office.  But  we  give 
no  opinion  on  this  point,  because  the  patent  of  the  original  plaintiff 
manifestly  issued  under  the  succeeding  section,  and  upon  a  construc- 
tion, which  we  give  to  this  section,  it  issued  improvidently  and  passed 
no  title  whatever.  That  construction  is,  that  the  unappropriated 
lands  in  the  Northern  Neck  should  be  granted  in  the  same  manner  as 
tiie  other  lands  of  the  commonwealth,  when  the  title  of  the  common- 
wealth was  perfected  by  possession.  It  seems  to  us  difficult  to  con- 
tend, that  the  legislature  meant  to  grant  mere  titles  and  rights  of 
entry,  of  the  commonwealth,  to  lands  in  the  same  manner  as  it  did 
lands  of  which  the  commonwealth  was  in  actual  possession  and 
seizin.  It  would  be  selling  suits  and  controversies  through  the  whole 
country,  and  enacting  a  general  statute  in  favor  of  maintenance,  an 
offence  which  the  common  law  has  denounced  with  extraordinary 
severity.  Consistent,  therefore,  with  the  manifest  intention  of  the 
legislature,  grants  were  to  issue  for  lands  in  the  Northern  Neck,  pre- 
cisely in  the  same  manner  as  for  lands  in  other  parts  of  the 
[  *  626  ]  State,  and  under  the  same  *  limitation,  namely,  that  the  com- 
monwealth should  have,  at  the  time  of  th^  grant,  a  complete 
ftiile  and  seizin. 
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We  are  the  more  confirmed  in  this  construction  by  the  act  concern- 
ing escheators,  (act  1779,  c.  45,)  which  regulates  the  manner  of  pro- 
ceeding in  cases  of  escheat,  and  was  by  a  subsequent  act,  (act  1785, 
c.  53,)  expressly  extended  to  the  countries  in  the  Northern  Neck. 
This  act  of  1779,  expressly  prohibits  the  granting  of  any  lands, 
Bcized  into  the  hands  of  the  commonwealth  upon  office  found,  till 
the  lapse  of  twelve  months  after  the  return  of  the  inquisition  and 
▼erdict  into  the  office  of  the  general  court,  and  afterwards  authorizes 
the  proper  escheator  to  proceed  to  sell  in  case  no  claim  should  be 
filed,  within  that  time,  and  substantiated  against  the  commonwealth. 
It  is  apparent,  firom  this  act,  that  it  was  not  the  intention  of  the 
legislature  to  dispose  of  lands,  accruing  by  escheat,  in  the  same 
manner  as  lands  to  which  the  commonwealth  already  possessed  a 
perfect  title.  It  has  not  been  denied  that  the  regulations  of  this  act 
were  designed  to  apply  as  well  to  titles  accruing  upon  purchases  by 
.  aliens,  which  are  not  in  strictness,  escheats,  as  upon  forfeitures  for 
other  causes ;  and,  but  for  the  act  of  1785,  c.  47,  we  do  not  perceive 
but  fchat  the  vacant  lands,  held  by  the  devisee  of  Lord  Fairfax,  in  the 
Northern  Neck,  would  have  been  completely  within  the  act  regulat- 
ing proceedings  upon  escheats. 

The  real  fact  appears  to  have  been,  that  the  legislature  supposed 
that  the  commonwealth  were  in  actual  seizin  and  possession  of  the 
vax^ant  Icmds  of  Lord  Fairfax,  either  upon  the  principle  that  an  alien 
enemy  could  not  take  by  devise,  or  the  belief  that  the  acts  of  1782, 
c.  8,  and  c,  33,  had  already  vested  the  property  in  the  commonwealth. 
In  either  case  it  was  a  mistake  which  surely  ought  not  to  be  pressed 
to  the  injury  of  third  persons. 

But  if  the  construction,  which  we  have  suggested,  be  incorrect,  we 
think  that,  at  all  events,  the  title  of  Hunter,  under  the  grant  of  1789, 
cannot  be  considered  as  more  extensive  than  the  title  of  the  common- 
wealth, namely,  a  title  inchoate  and  imperfect ;  to  be  consummated 
by  an  actual  entry  under  an  inquest  of  office,  or  its  equivalent,  a  suit 
and  judgment  at  law  by  the  grantee. 

*  This  view  of  the  acts  of  Virginia,  renders  it  wholly  [  *  627  ] 
unnecessary  to  consider  a  point,  which  has  been  very  elabo- 
rately argued  at  the  bar,  whether  the  treaty  of  peace,  which  declares 
"  that  no  future  confiscations  shall  be  made,"  protects  firom  forfeiture, 
under  the  municipal  laws  respecting  alienage,  estates  held  by  British 
subjects  at  the  time  of  the  ratification  of  that  treaty.  For  we  are 
well  satisfied  that  the  treaty  of  1794  completely  protects  and  confirms 
the  title  of  Denny  Fairfax,  even  admitting  that  the  treaty  of  peace 
left  him  wholly  unprovided  for. 

The  ninth  article  is  in  these  words :  ^<  It  is  agreed  that  British  sub- 
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jects  who  now  hold  lands  in  the  territories  of  the  United  States,  and 
American  citizens  who  now  hold  lands  in  the  dominions  of  bis 
majesty,  shall  continue  to  hold  them  according  to  the  nature  and 
tenure  of  their  respective  estates  and  titles  therein ;  and  may  grant, 
sell,  or  devise  the  same  to  whom  they  please  in  like  manner  as  if  they 
were  natives,  and  that  neither  they  nor  their  heirs  or  assigns  shall,  so 
far  as  respects  the  said  lands  and  the  legsd  remedies  incident  thereto, 
be  considered  as  aliens." 

Now,  we  cannot  yield  to  the  argument  that  Denny  Fairfax  had  no 
title,  but  a  mere  naked  possession  or  trust  estate.  In  our  judgmenty 
by  virtue  of  the  devise  to  him,  he  held  a  fee  simple  in  his  own  right 
At  the  time  of  the  commencement  of  this  suit,  in  1791,  he  was  in 
complete  possession  and  seizin  of  the  land.  That  possession  and 
seizin  continued  up  to  and  after  the  treaty  of  1794,  which  being  the 
supreme  law  of  the  land,  confirmed  the  title  to  him,  his  heirs  and 
assigns,  and  protected  him  firom  any  forfeiture  by  reason  of  alienage. 

It  was  once  in  the  power  of  the  commonwealth  of  Virginia,  by 
an  inquest  of  office  or  its  equivalent,  to  have  vested  the  estate  com- 
pletely in  itself  or  its  grantee.  But  it  has  not  so  done,  and  its  own 
inchoate  title  (and  of  course  the  derivative  title,  if  any,  of  its 
grantee)  has  by  the  operation  of  the  treaty  become  ineffectual  and 
void. 

It  becomes  unnecessary  to  consider  the  argument  as  to 
[  *  628  ]  the  effect  of  the  death  of  Denny  Fairfax  pending  the  •  suiti 
because,  admitting  it  to  be  correctly  applied  in  general,  the 
treaty  of  1794  completely  avoids  it  The  heirs  of  Denny  Fairfax 
were  made  capable  in  law  to  take  firom  him  by  descent,  and  the  firee- 
hold  was  not,  therefore,  on  his  death,  cast  upon  the  commonwealth. 

On  the  whole,  the  court  are  of  opinion  that  the  judgment  of  the 
court  of  appeals  of  Virginia  ought  to  be  reversed,  and  that  the 
judgment  oif  the  district  court  of  Winchester  be  affirmed,  with 
costs,  &C. 

Johnson,  J.  After  the  maturest  investigation  of  this  case  that  cir- 
cumstances would  permit  me  to  make,  I  am  obliged  to  dissent  from 
the  opinion  of  the  majority  of  my  brethren. 

The  material  questions  are  — 

1st  Whether  an  alien  can  take  lands  as  a  devisee,  aud  if  he  can, 

2d.  Whether  an  inquest  of  office  was  indispensably  necessary  to 
devest  him  of  his  interest  for  the  benefit  of  the  State  ? 

3d.  Whether  the  disabilty  of  the  devisee  was  not  cured  by  the 
treaty  of  peace,  or  the  treaty  of  1794. 

With  regard  to  the  treaty  of  peace,  it  is  very  dear  to  me  that  that 
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does  not  affect  the  case.  The  words  of  tiie  fourth  article  are: 
<  There  shall  be  no  future  confiscations  made,  nor  any  prosecution 
commenced  against  any  person  or  persons  for  or  by  reason  of  the 
part'  which  he  or  they  may  have  taken  in  the  present  war." 

Now  should  we  admit,  as  has  been  strongly  insisted,  that  to  escheat 
is  to  confiscate,  it  would  still  remain  to  show  that  this  was  ^'  a  con- 
fiscation on  account  of  the  part  taken  by  the  devisee  in  the  war  of 
the  Revolution."  But  the  disability  of  an  alien  to  hold  real  estate  is 
the  result  of  a  general  principle  of  the  common  law,  and  was  in  no 
wise  attached  to  the  individual  on  account  of  his  conduct  in  the 
revolutionary  struggle.  The  alien  who  had  taken  part  with 
this  country,  and  *  fought  the  battles  of  the  States,  may  [  *629  ] 
have  been  affected  by  it  no  less  than  he  who  fought  against 
as,  and  the  member  of  any  other  community  in  the  world  may  as 
well  have  been  the  object  of  its  application  as  the  subject  of  Great 
Britain.  The  object  evidently  was  to  secure  the  individual  from 
legal  punishment — not  to  cure  a  legal  disability  existing  in  him. 

With  regard  to  the  bearing  of  the  treaty  of  1794  on  the  interests 
of  the  parties,  the  only  difficulty  arises  from  the  vague  signification 
of  the  words,  "  now  holding,"  made  use  of  in  the  article  which  relates 
to  this  subject  But  in  conformity  with  the  liberal  spirit  in  which 
national  contracts  ought  to  be  construed,  I  am  satisfied  to  consicler 
that  treaty  as  extending  to  all  cases  '<  of  a  rightful  possession  or  legsd 
title,  defeasible  only  on  the  ground  of  alien  disability,  and  existing  at 
the  date  of  that  treaty." 

What,  then,  were  the  rights  of  the  devisee  in  this  case  ?  and  were 
they  in  existence  at  the  date  of  this  treaty  ? 

Whoever  looks  into  the  learning  on  the  capacity  of  an  alien  to 
take  lands  as  devisee,  will  find  it  involved  in  some  difficulties.  There 
is  no  decided  case,  that  I  know  of,  upon  the  subject  And  the  opin- 
ions of  learned  men  upon  it,  when  compared,  will  be  found  to  have 
been  expressed  with  doubt,  or  scarcely  reconcilable  to  each  other. 
The'  general  rule  is,  that  an  alien  may  take  by  purchase,  but  cannot 
hold.  Yet  so  fragile  or  flimsy  is  the  right  he  acquires,  that,  if  tor- 
tiously  dispossessed,  no  one  contends  that  he  can  maintain  an  action 
against  the  evictor.  To  assert  that  he  has  a  right,  and  yet  admit 
that  he  has  no  remedy,  appears  to  me  rather  paradoxical.  Yet  all 
admit  that  the  bailiff  of  the  king  cannot  enter  on  an  alien  purchaser 
until  office  found.  But  where  a  freehold  is  cast  upon  the  alien  by 
act  of  law,  as  by  descent,  dower,  curtesy,  &c.,  it  is  admitted  that  no 
inquest  of  office  is  necessary  to  vest  the  estate  in  the  king,  and  he 
may  enter  immediately.  Whether  an  alien  devisee  is  to  be  con- 
sidered as  a  purchaser,  according  to  the  meaning  of  that  term,  as 
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applied  to  an  alien,  or  whether  his  estate  is  to  be  considered  as  one 

of  those  which  are  cast  on  him  by  operation  of  law,  is  an 
[  •  630  ]  alternative,  either  branch  of  which  may  be  laid  hold  *  of 

with  some  confidence.  Chief  Baron  Gilbert  asserts,  with- 
out reservation,  that  a  devise  to  an  alien  is  void.  (Gilbert  on  De- 
vises, p.  15.)  But  Mr.  Powell  maintains  that  he  takes  under  it  as  a 
purchaser.  (Powell  on  Devises,  317.)  Ip  support  of  Gilbert's  opin- 
ion, it  might  be  urged  that  a  devise  takes  effect  under  statute,  and 
in  that  view  the  interest  may  be  said  to  be  cast  on  the  alien  by  operas 
tion  of  law.  Yet  I  have  no  hesitation  in  deciding  in  favor  of  the 
doctrine,  as  laid  down  by  Powell.  Not  on  the  words  of  Lord  Hard- 
wicke,  as  quoted  firom  Knight  and  Du  Plessis ;  for  the  judge  there 
expressly  declines  giving  an  opinion;  but  from  a  reference  to  the 
principle  upon  which  the  doctrine  is  certainly  founded. 

The  only  unexceptionable  reason  that  can  be  assigned^  why  an 
alien  can  take  by  deed,  though  he  cannot  hold,  is,  that  otherwise  the 
proprietor  would  be  restricted  in  his  choice  of  an  alienee ;  or  in  other 
words,  in  his  right  of  alienation.  And  to  declare  such  a  conveyance 
null  and  void  would  be  attended  with  this  absurdity,  that  the  estate 
would  still  remedn  in  the  alienor  in  opposition  to  his  own  will  and 
contract.  It  would,  therefore,  seem  that  the  law  on  this  subject 
would  be  more  satisfactorily  expressed  by  asserting  that  an  alien  is 
a  competent  party  to  a  contract,  so  that  a  conveyance,  executed  to 
him,  shall  divest  the  feoffer  or  donor,  in  order  that  it  may  escheat. 
The  tendency  of  this  doctrine  to  favor  the  royal  prerogative  of  escheat, 
would  no  doubt  secure  to  it  a  welcome  reception,  yet  it  is  not  too 
much  to  pronounce  it  reasonable  in  the  abstract  This  reason  is  as 
applicable  to  the  case  of  a  devise  as  of  a  contract,  and  in  the  tech- 
nical application  of  the  term  purchaser,  a  devisee  is  included.  But 
it  is  contended,  that  the  gmnt  to  Lord  Fairfax  was  a  grant  or  cession 
of  sovereign  power,  and,  as  such,  was  assumed  by  the  State  when  it 
declared  itself  independent.  Upon  considering,  as  well  the  acts  of 
the  State,  with  regard  to  this  property,  as  the  acts  of  Lord  Fairfax 
himself,  there  is  reason  to  think  that  both  acted  under  this  impres- 
sion. But  to  decide  on  this  question,  we  must  look  into  the  deed  of 
cession,  and  upon  its  construction  the  decision  of  this  court  must 
depend.  And  here,  in  every  part  of  it,  we  find  it  divested  of  the 
chief  attributes  of  sovereignty,  not  a  power  legislative,  judicial,  or 

executive  given,  and  the  words  such  as  are  adapted  to 
[  *631  ]  convey  an  interest,  •but  no  jurisdiction.     Some  few  royal 

prerogatives,  it  is  true,  are  expressly  conveyed,  and  these 
unquestionably  must  have  accrued  to  the  State  upon  the  assertion 
of  independence.   But  the  interest  in  the  soil  remained  to  the  grantee. 
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So  far,  therefore,  I  feel  no  difficulty  about  sustaining  the  daim  of 
the  devisee.  But  did  this  interest  remain  in  him  at  the  time  of  the 
treaty  of  1794  ? 

I  am  of  opinion  it  did  not.  The  interest  acquired  under  the  devise 
was  a  mere  scinHUa  jurisj  and  that  scintilla  was  extinguished  by  the 
grant  of  the  State  vesting  this  tract  in  the  plaiutiff  in  error.  I  will 
not  say  what  would  have  been  the  effect  of  a  more  general  grant 
But  this  grant  emanated  under  a  law  expressly  relating  to  the  lands 
of  Lord  Fairfax,  authorizing  them  to  be  entered,  surveyed,  and 
granted.  The  only  objection  that  can  be  set  up  to  the  validity  of 
this  grant  is,  that  it  was  not  preceded  by  an  inquest  of  office.  And 
the  question  then  will  be,  whether  it  was  not  competent  for  the  State 
to  assert  its  rights  over  the  alien's  property,  by  any  other  means  than 
an  inquest  of  office.  I  am  of  opinion  that  it  was.  That  the  mere 
executive  of  the  State  could  not  have  done  it,  I  will  readily  admit ; 
but  what  was  there  to  restrict  the  supreme  legislative  power  from 
dispensing  with  the  inquest  of  office  ?  In  the  case  of  Smith  v.  The 
State  of  Maryland,  (6  Cranch,  286,)  this  court  sustained  a  spedfie 
confiscation  of  lands  under  a  law  of  the  State,  where  there  was 
neither  conviction  nor  inquest  of  office.  And  in  Great  Britain,  in 
the  case  of  treason,  an  inquest  of  office  is  expressly  dispensed  with 
by  the  statute  33  H.  VIIL  c.  30.  So  that  there  is  nothing  mystical, 
nor  any  thing  of  indispensable  obligation,  in  this  inquest  of  office.  It 
is,  in  Great  Britain,  a  salutary  restraint  upon  the  exercise  of  arbitrary 
power  by  the  crown,  and  affords  the  subject  a  simple  and  decent 
mode  of  contesting  the  claim  of  his  Sovereign ;  out  the  legislative 
power  of  that  country  certainly  may  assert,  and  has  asserted,  tiie 
right  of  dispensing  with  it,  and  I  see  no  reason  why  it  was  not  com- 
petent for  the  legislature  of  the  State  of  Virginia  to  do  the  same. 

Several  collateral  questions  have  arisen,  in  this  case,  on 
which,  as  I  do  not  differ  materially  from  my  brethren,  *I  [  *632  ] 
will  only  express  my  opinion  in  the  briefest  mcmner. 

I  am  of  opinion  that,  whenever  the  case,  made  out  in  the  plead- 
ings, does  not,  in  law,  sanction  the  judgment  which  has  been  given 
upon  it,  the  error  suffidentiy  appears  upon  the  record  to  bring  the 
case  within  the  2dth  section  of  the  Judidary  Act^ 

I  am  also  of  opinion  that,  whenever  a  case  is  brought  up  to  this 
court  under  that  section,  the  titie  of  the  parties  litigant  must  neces- 
sarily be  inquired  into,  and  that  such  an  inquiry  must,  in  the  nature 
of  things,  precede  the  consideration,  how  far  the  law,  treaty,  and  so 


1 1  StetB.  at  Laiige,  85. 
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forth,  is  applicable  to  it;  otherwise,  an  appeal  to  this  conrt  would  be 
worse  than  nugatory. 

And  that,  in  ejectment  at  least,  if  not  in  every  possible  case,  the 
decision  of  this  conrt  must  conform  to  the  state  of  rights  of  the  par- 
ties at  the  time  of  its  own  judgment :  so  that  a  treaty,  although  rati 
fied  subsequent  to  the  decision  of  the  court  appealed  from,  becomes 
a  part  of  the  law  of  the  case  and  must  conliol  our  decision. 

1  W.804:  8  W.  694,610;  SW.iSi;  8P.S4S;  14  P.  192,  85S,  614;  16  P.  867;  5  H.  SSS. 
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ABANDONMENT. 

1  Where  there  is  a  complete  taking  at  sea  by  a  belligerent,  and  his  possession  continaes 
to  the  time  of  the  abandonment,  there  is  a  constructiye  total  loss  which  justifies  the 
abandonment,  though  the  property  be  neutral.  Bhinelander  ▼.  Ins,  Co,  of  Pennsyl- 
vania^ 9. 

8  The  state  of  the  loss  at  the  time  of  the  abandonment  fixes  the  rights  of  the  parties, 
and  the  subsequent  release  of  the  vessel  does  not  prevent  the  recovery  as  for  a  total 
loss.  Jb. 

8.  The  right  to  abandon  depends  on  the  actual  state  of  the  loss  at  the  time  of  the  aban« 
donment,  not  upon  the  information  concerning  the  loss  then  in  the  possession  of  the 
assured.    Marshall  v.  Delaware  Ins.  Co.  70. 

4.  Though  a  capture,  and  possession  under  it,  constitute  a  technical  total  loss,  and  jus- 
tify an  abandonment,  yet  the  right  to  abandon  is  terminated  by  a  final  decree  of 
restitution,  though  the  decree  had  not  been  actually  executed  when  the  ofier  to  aban- 
don was  made.  lb. 

5.  The  seizure  of  the  cai^,  the  vessel  being  at  liberty  to  proceed,  does  not  justify  an 
abandonment  of  the  vessel.    Alexander  v.  Baltimore  Ins.  Co.  140. 

6.  Whether  a  certain  state  of  &cts,  justifies  the  master  in  breaking  up  a  voyage,  and 
if  so,  whether  the  cause  is  a  peril  within  the  policy,  are  questions  of  law.  King  y. 
Delaumre  Ins.  Co.  822. 

7.  The  right  to  abandon  exists  during  the  detention  under  a  capture,  but  it  must  be 
exercised  within  a  reasonable  time  afler  notice  of  the  loss.  Chesapeake  Ins.  Co.  v. 
Stark,  397. 

8.  What  is  a  reasonable  time  is  a  question  for  a  jury  under  the  direction  of  the  court 
lb.  Maryland  Ins.  Co.  v.  Ruden's  Administrator^  426.  Livingston  v.  Maryland  Ins. 
Co.  648. 

9.  The  right  to  abandon  may  be  kept  in  suspense  by  mutual  consent.  Livingston  v. 
Maryland  Ins.  Co.  400. 

10.  If  a  voyage  is  abandoned  by  reason  of  fear  of  seizure  founded  on  false  information, 
no  real  cause  for  seizure  existing,  underwriters  on  freight  are  not  liable.  King  v. 
Delaware  Ins.  Co.  322. 

11.  Underwritera  upon  cargo  are  not  liable  to  the  owner  for  flight,  in  case  of  aban* 
donment     Caze  v.  Baltimore  Ins.  Co.  569. 

VOL.  II.  59 


«98  INDEX. 

12.  A  supercargo,  after  capture,  acts  for  whom  it  may  concern,  and  if  an  abandonmenl 
be  duly  made,  he  is  the  agent  of  the  insurer.     Chesapeake  Ins.  Co,  v.  Stark^  897. 

Insurance,  12. 

ABATEMJENT. 
Absent  Defendant. 

ABSENT  DEFENDANT. 

In  Yirginia,  if  the  marshal  return  on  an  alias  capias  that  one  defendant  is  not  an  in- 
habitant the  suit  abates  as  to  him.     Barton  v.  Petity  510. 

ACCOUNT. 

1.  If  a  bill  seeks  to  open  a  settled  account  and  surcnai^  and  falnfy  it,  the  complain- 
ant must  show  clearly  the  errors  complained  of,  otherwise  the  settlement  remains  a 
bar.     Chappedelaine  v.  Decheneaux,  114. 

2.  Where  a  complainant  has  a  right  to  an  account,  the  court  may  refer  the  canse, 
either  with  or  without  instructions,  as  to  the  principles  upon  which  it  is  to  be  taken. 
Field  V.  Holland,  303. 

8.  An  account-current  sent  by  a  foreign  merchant  to  a  merchant  in  this  country,  and 
not  objected  to  for  two  years,  is  deemed  an  account  stated,  and  throws  the  burden 
of  proof  upon  him  who  received  and  kept  it  without  objection.  Freeland  v.  Heron^ 
490. 

Executors  and  Administrators,  S  ;  Limitations  of  Suits,  1-5 ;  Partnbb- 

BHip,  4 ;  Practice,  6. 

ACKNOWLEDGMENT. 
Deed,  4.  5.  7. 

ACTION. 

The  assignee  of  one  share  of  a  pending  mercantile  adventure,  who  makes  an  express 
pronuse  to  the  managing  partner  to  assume  the  liability  to  him  of  the  assignor,  on 
which  the  managing  partner  acts,  by  thereafter  prosecuting  the  adventure,  treating 
the  assignee  as  his  copartner,  is  liable  to  an  action  at  law  on  such  promise.  Clatifs 
Executors  v.  Currington,  546. 

Assumpsit;  Bills  of  Exchange,  &c.,  2.  4.  5 ;  Contract,  4.  5;  Corporation; 
Fraud,  4  ;  Patent  ;  Pleading,  5.  7 ;  PosTBiASTER,  2 ;  Slave,  2. 

ADMIRALTT. 

Cases  of  seizure  upon  waters  navigable  from  the  sea,  by  vessels  of  more  than  ten  tons 
burden,  for  breach  of  the  laws  of  the  United  States,  are  civil  cases  of  admiralty  and 
maritime  jurisdiction,  and  are  to  be  tried  without  a  jury.  Whelan  y.  United  States^ 
475. 

Appeal,  1 ;  Courts  of  the  United  States,  1. 18.  31 ;  Evidence,  12. 19.  21.  23 ; 

Judgment,  &c.  9. 

AGENT. 

The  United  States  are  not  bound  by  the  declarations  of  their  agent,  founded  upon  a 
mistake  of  fact,  unlets  it  clearly  appear  that  the  agent  was  acting  within  the  scope 
of  Ids  authority,  and  was  empowered  in  his  capacity  of  agent  to  make  such  deda* 
ration.    Lee  v.  Munroe,  572. 

Abandc^ment,  12 ;  Corporation;  Public  Lands,  14;  Usurt. 
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ALIEN. 

1.  A  person  bom  in  England  before  the  year  1775,  and  who  always  resided  there,  and 
never  was  in  the  United  States,  is  an  alien,  and  could  not,  in  the  year  1798,  take 
lands  in  Maryland  by  descent  from  a  citizen  of  the  United  States.  Dawson^s  Lessee 
V.  Godfrey^  122. 

2.  An  alien  enemy  may  take  lands  in  Virginia  by  devise,  and  hold  the  same  until 
office  found.    Fairfoa^s  Devisee  v.  Hunter's  Lessee^  684. 

Citizen;  Courts  of  the  United  States,  510-514 ;  Natttbaxization. 

ALTERATION  OF  INSTRUMENTS. 

Bond,  2. 

AMENDMENT. 

1.  A  libel  may  be  amended  after  reversal,  for  want  of  substantial  averments.    Schooner 

Anne  v.  United  States,  673. 
S.  It  is  not  error  to  allow  an  amendment  of  the  date  of  the  demise,  in  a  declaratbn  in 

ejectment.    BlackweU  v.  PcUton,  626. 

Forfeiture,  3 ;  Practice,  4.  5 ;  Writ  of  Error,  7. 

ANSWER 
Equitt,  6. 

APPEAL. 

1.  In  admiralty  an  appeal  suspends  the  sentence,  and  it  is  not  res  judicata  until  the 
final  sentence  of  the  appellate  court  is  given.     Yeaton  v.  United  States,  263. 

2.  If  the  law,  under  which  a  sentence  of  forfeiture  was  inflicted,  expire,  or  be  abso- 
lutely repealed,  after  an  appeal,  and  before  sentence  by  the  appellate  court,  the  sen« 
tence  must  be  reversed.    Ih, 

8.  If  the  counsel  for  the  appellant  neglect  to  furnish  the  court  with  a  statement  of  the 
points  of  the  case,  the  appeal  will  be  dismissed.  Schooner  Catherine  v.  United  States,  468. 

Bond,  2;  Costs,  2;  Courts  of  The  United  States,  1-16.  19-21.  28;  Dis- 
trict OF  Columbia,  1 ;  Evidence,  23  ;  Inquisition,  1 ;  Prize,  2.  3 ;  Writ 
OF  Error,  l. 

APPEABANCE. 

If  the  defendant  in  a  foreign  attachment  appears,  he  places  himself  on  the  same  ground 
as  if  he  had  been  personally  served  with  process.    Pollard  v.  Dvoight,  158. 

Writ  of  Error,  14. 16. 

APPRAISEMENT. 
Evidence,  19. 

ARBITRATION. 
Award. 

ARREST. 

Id  the  district  of  Connecticut,  the  marshal  may,  upon  an  attachment  for  debt,  without 
a  mittimtis  commit  the  defendant  to  prison  for  want  of  bail.    Pabner  v.  Allen,  667. 

Jurisdiction,  2. 

ASSIGNMENT. 
Action;  Bond,  3;  Partnership,  1.  4. 
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ASSUMPSIT. 

1.  Upon  a  special  contract  executed  on  the  part  of  the  plaintiff,  indebitatus  assumpsit 
will  lie  for  the  price.    Bank  of  Columbia  v.  Patterson's  Administrator^  540. 

2.  If  a  contract  under  seal  be  partly  performed,  and  the  execution  of  the  residue  pre- 
vented by  the  defendant,  assumpsit  upon  a  quantum  meruit,  for  the  work  actually 
done,  will  not  lie.     Young  v.  Preston,  86. 

Limitations  of  Suits,  1. 

ATTORNEY. 

1.  An  attorney  at  law,  as  such,  has  authority  to  subnut  the  cause  to  arbitration.  Hoi' 
her  V.  Parker,  606. 

2.  But  an  attorney  at  law,  merely  as  such,  has  no  right,  strictly  speaking,  to  make  a 
compromise  for  his  client,    lb, 

AUDITOR. 

1.  An  order  in  an  equity  suit,  made  by  consent,  that  two  persons  be  appointed  ^  audi- 
tors," to  examine  certain  accounts,  does  not  make  them  referees.  Field  ▼.  Holland^ 
808. 

2.  Upon  the  report  of  auditors  it  was  competent  for  the  court,  on  exceptions  filed,  to 
look  into  the  evidence  in  the  cause,  and  to  direct  an  issue,  which  it  might  afterwards 
revoke ;  and  if  without  an  express  revocation  the  court  proceed  to  find  the  fiu:ts, 
this  amounts  to  an  implied  revocation.    lb, 

8.  It  is  not  necessary  to  take  exceptions  to  the  report  of  auditors,  if  the  errors  appear 
upon  the  face  of  the  report     Himely  v.  Rose,  277. 

AWARD. 

1.  An  award  will  not  be  set  aside  in  equity  on  account  of  an  omission  by  the  arbitraton 
to  act  upon  part  of  the  matters  submitted,  unless  that  omission  shall  have  injured  the 
complainant.    Davy's  Executors  v.  Faw,  502. 

2.  When  the  price  of  land  and  not  the  question  of  title,  is  submitted,  the  submission 
and  award  need  not  be  by  deed.    lb, 

8.  An  award  is  not  void  because  it  is  in  the. alternative,  and  contingent,  nor  because 
one  of  the  alternatives  requires  the  party  to  do  an  act  in  conjunction  with  others, 
not  parties  to  t&e  award,  and  over  whom  he  has  no  control.  Thornton  v.  Carson,  681. 

Attorney,  1 ;  Auditor  1. 

BANK  OF  THE  UNITED  STATES. 
Courts  of  the  United  States,  9 ;  Statutes,  7. 

BANKRUPT. 

1.  Under  the  Bankrupt  Act,  (2  Stats,  at  Large,  19,)  a  debt  due  from  a  firm,  of  which 
the  bankrupt  was  f  member,  dissolved  before  the  bankruptcy,  may  be  set  ofi*  against 
a  debt  due  to  the  bankrupt  alone,  in  an  action  by  his  assignee.  Tucker  v.  Oxley, 
188. 

2.  In  the  distribution  of  a  bankrupt's  efiects  in  this  country,  the  United  States  are 
entitled  to  a  preference,  although  the  debt  was  contracted  by  a  foreigner  in  a  foreign 
country ;  and  although  the  United  States  had  proved  their  debt  under  the  commis- 
sion of  bankruptcy,  and  had  voted  for  an  assignee.    Harrison  v.  Sterry,  267. 

8.  The  bankrupt  law  of  a  foreign  country  cannot  operate  a  legal  transfer  of  property 
in  this  country.    lb* 

Parties  8 ;  Pabtkership,  2. 
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BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES. 

L  To  charge  one  who  indorses  a  promissory  note  for  the  accommodation  of  the  maker, 
a  demand  on  the  maker  and  notice  to  the  indorser  are  necessary.  Frenches  Execu^ 
trix  V.  Bank  of  Columbia^  48. 

2.  An  accommodation  indorser  of  a  note  negotiable  in  the  Bank  of  Alexandria,  is  by 
force  of  the  act  of  incorporation,  liable  to  an  action  before  the  maker  has  been  sued, 
and  though  he  be  solvent.     Yeaton  v.  Bank  of  Alexandria^  189. 

8.  If  a  person  write  his  name  on  a  blank  piece  of  paper,  with  the  intent  to  have  it 
operate  as  an  indorsement  of  a  negotiable  note,  to  obtain  a  loan  for  the  benefit  of  a 
friend,  who  is  to  sign  as  maker,  and  the  note  be  written  and  signed,  and  the  loan 
made  on  the  faith  of  it,  the  signature  operates  as  an  indorsement,  and  binds  the 
indorser.     Violett  v.  PaUon^  212. 

4.  Under  the  law  of  Virginia,  an  indorsee  of  a  negotiable  promissory  note  cannot 
maintain  an  action  at  law  against  his  immediate  indorser,  without  proof  of  insolvency 
of  the  maker,  or  of  a  suit  against  him,  even  if  the  maker  resided  out  of  the  juris- 
diction, and  the  indorser  put  his  name  on  the  note  to  give  it  credit  with  the  plaintiff, 
and  took  security  for  his  indemnity.     Duiany  v.  Hodgkiny  285. 

5.  If  a  foreign  bill  be  indorsed  in  Virginia,  and  duly  protested  for  non-payment,  the 
indorser  is  liable  to  an  action  for  fifteen  per  cent,  damages;  his  contract  being 
governed  by  the  law  of  the  place  where  it  was  made.     Slacum  v.  Pomery,  377. 

6.  A  declaration  against  an  indorser  of  a  foreign  bill,  which  does  not  allege  notice  of 
the  protest,  is  bad,  on  error.    lb, 

7.  The  mere  possession  of  a  promissory  note  by  an  indorsee,  who  has  indorsed  it  to 
another,  is  not  sufficient  evidence  of  his  right  of  action  against  his  indorser,  without 
a  i*eassignment  or  receipt  from  the  last  indorsee.  An  indorsement  *^  without  re- 
course," is  not  evidence  of  money  had  and  received  by  the  indorser  to  the  use  of 
the  indorsee.     Welch  v.  LindOj  496. 

8.  Under  the  law  of  Virginia,  the  holder  of  a  negotiable  promissory  note  may  maintain 
a  bill  in  equity  against  a  remote  indorser,  to  recover  its  contents.  Riddle  v.  Man^ 
devUle,  281. 

9.  The  right  thus  asserted,  is  the  right  of  the  indorsee  who  took  the  note  from  the 
defendant,  and  therefore  any  legal  defence,  valid  as  against  such  immediate  indorsee 
of  the  defendant,  is  valid  in  equity  as  against  the  remote  indorsee.    lb. 

10.  Although  the  consideration  of  a  promissory  note  fail,  by  reason  of  the  failure  of 
the  payee  to  perform  his  part  of  the  agreement  upon  which  it  was  given,  yet  if  a 
new  agreement  as  a  substitute  for  the  old  one  be  entered  into  between  the  original 
parties  to  the  note,  this  failure  of  the  original  consideration  creates  no  equity  in 
favor  of  the  maker  of  the  note  against  the  indorsee,  even  in  Virginia.  Young  v. 
Grundy,  666. 

11.  In  an  action  in  Virginia  by  the  assignee  of  a  negotiable  promissory  note  against 
the  maker,  the  latter  may  set  off  a  negotiable  note  of  the  assignor  which  he  held  at 
the  time  of  receiving  notice  of  the  assignment  of  his  own  note,  although  the  note 
thus  set  off  was  not  due  at  the  time  of  the  notice,  but  became  due  before  the  note 
upon  which  the  suit  was  brought.     Stewart  v.  Anderson^  371-. 

Contract,  4.  6;  Courts  of  the  United  States,  14;  Evidence,  9-11; 

Insurance,  9 ;  Payment,  8 ;  Pleading,  9. 

BLOCKADE. 

1.  An  intention  to  enter  a  blockaded  port  is  not  a  breach  of  blockade ;  there  must 
also  be  an  attempt  to  enter,  knowing  the  fact  of  blockade.  Fitzsimmon  v.  Newport 
hut,  Co.  65. 

S.  Where  orders  had  been  given  to  the  blockading  force  not  to  capture  a  vessel,  unleai 
previously  warned  not  to  enter,  the  master  is  not  bound,  to  make  inquiries  alsewhcre, 
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bat  may  sail  for  the  port,  expecting  to  inquire  of  the  blockading  BqpBdxoa^  if  ihera. 
Maryland  Ins.  Cb.  t.  Woods^  810. 
ft.  Notice  from  the  British  government,  that  a  blockade  will  not  be  considered  ai 
existing  without  an  actual  investment,  and  that  vessels  bound  to  an  invested  port 
will  not  be  captured,  unless  previously  warned  off,  justifies  the  master  of  an  Ameri- 
can vessel  who  has  been  warned  off,  but  has,  subsequently,  reasonable  ground  to 
believe  the  blockade  has  ceased,  in  returning  to  make  inquiry  off  the  port,  intending 
to  proceed  elsewhere  if  the  blockade  still  continues.    Ih.  692. 

Insurance,  14-16,  20.  22;  JuDaMENT,  &c.  9. 

BOND. 

1.  A  bond  cannot  be  delivered  to  one  of  the  obUgees  as  an  escrow.  Moss  y.  Riddle^ 
290. 

2.  If  an  appeal  bond  executed  by  the  appellant  and  one  surety  be  rejected  by  a  justice 
of  the  peace,  and  afterwards,  without  the  privity  of  the  principal  obligor,  the  bond 
is  altered  by  interlining  the  name  of  another  surety,  who  executes  it,  the  plea  of 
non  est  factum,  by  the  principal  obligor,  is  supported.     Oneal  v.  Long,  18. 

S.  A  bond  in  an  action  upon  which  it  would  be  necessary  to  assign  breaches,  and  call  in' 
a  jury  to  assess  damages,  is  not  assignable,  under  the  statute  of  Virginia.  Levois  r. 
Harwood,  825. 

4.  If  the  obligee  of  a  bond  obtain  titles  in  his  own  name  for  part  of  the  lauds,  the 
assignment  of  which  to  the  obligor  was  the  consideration  of  the  bond,  and  suffer  the 
tides  to  the  residue  of  the  lands  to  be  lost  by  the  non-payment  of  taxes,  a  court  of 
equity  will  not  lend  its  aid  to  carry  into  effect  a  judgment  at  law  upon  the  bond. 
Skillern*s  Executors  v.  May's  Executors,  45. 

5.  J£  the  original  judgment  be  reversed,  the  reversal  of  the  dependent  judgment  on 
the  **  forthcoming  bond  "  follows,  of  course ;  but  a  special  certiorari  is  necessary  to 
bring  up  the  execution  upon  which  the  bond  was  given,  so  as  to  show  the  connection 
between  the  two  judgments.    Barton  v.  Petit,  533. 

COUBTS  OF   THE  UNITED  STATES,  25  ;  EqUITT,  7  ;  PAYMENT,  1.  2 ;  PLEADING,  2  ; 

Witness. 

BOTTOMRY. 
If  the  holder  of  a  bottomry  bond  omits  to  enforce  it,  until  the  vessel  has  made  another 
voyage,  afler  the  completion  of  the  voyage  mentioned  in  the  bond,  an  execution 
levied  on  the  vessel,  before  it  has  been  arrested  upon  admiralty  process  to  enforce 
the  bond,  displaces  the  bottomry  lien.    Blaine  v.  Ship  Charles  Carter,  125. 

BRITISH  DEBTS. 
Treaty,  10. 

CAPTURE. 

Abandonment,  1.  4.  5.  7. 10 ;  Courts  of  the  United  States,  81 ;  Insurance, 
82. 86 ;  Interest  ;  International  Law,  7.  8-10;  Judgment,  &c.  3.  6 ;  Prize  4. 

CITATION. 
Writ  of  Error,  12.  15. 

CITIZEN. 

1.  By  an  act  of  the  4th  of  October,  1776,  the  State  of  New  Jersey  asserted  its  right  to 
the  allegiance  of  all  persons  bom,  and  then  residing  within  the  territory  of  the  State, 
and  as  D.  C.  was  there  bom,  and  continued  to  reside  there  until  1777,  he  wasa 
citizen  of  the  State.    Mllvaine  v.  Coxe*s  Lessee^  74. 
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2.  His  leaying  the  State  afterwards,  and  actually  adhering  to  the  aide  of  the  crown, 

did  not  render  him  an  alien.    lb. 
8.  Nor  did  the  treat/  of  peace  of  1783  have  that  effect.    lb. 

Conflict  of  Laws,  2;  Courts  of  the  United  States,  8.  10.  11.  88;  Fob« 
FEiTUBB,  4 ;  International  Law,  13 ;  Naturalization. 

CLERK. 
Costs,  4. 

CONDEMNATION. 
Evidence,  12 ;  Forfeiture,  7.  8 ;  Insurance,  21 ;  Judgment,  &c.,  3.  6 ;  Prize,  S. 

CONFISCATION. 

1.  The  act  of  the  State  of  Georgia  confiscating  the  land  of  a  mortgagor,  did  not 
destroy  the  estate  of  a  mortgagee  in  the  land.    Higginson  y.  Mein,  155. 

2.  By  the  confiscation  acts  of  Maryland,  equitable  interests  were  completely  devested, 
by  operation  of  law,  without  office  found.    Smith  v.  Maryland,  409. 

CONFLICT  OF  LAWS. 

1.  The  title  to  land  can  be  acquired  and  lost  only  in  the  manner  prescribed  by  the  law 
of  the  place  where  such  land  is  situate.     United  States  y.  Crosby y  477. 

2.  A  Spanish  subject,  who  came  here  in  time  of  peace  to  .carry  on  trade,  and  remains 
here,  engaged  in  trade,  afler  a  war  began  between  Spain  and  Great  Britain,  is  to  be 
deemed  an  American  merchant,  although  the  trade  in  which  be  was  engaged  could 
be  carried  on  only  by  a  Spanish  subject,  by  the  law  of  Spain.  Livingston  y.  Mary^ 
land  Ins.  Co.  648. 

Bankrupt,  8 ;  Bills  of  Exchange,  &c.  5. 

CONSIDERATION. 
Insurance,  9. 

CONSTITUTIONAL  LAW. 

1.  Before  a  law  can  be  pronounced  unconstitutional,  its  incompatibility  with  the  con- 
stitution must  be  clear.    Fletcher  y.  Peck,  828. 

2.  By  the  constitution  of  Greorgia,  of  1789,  the  legislature  had  power  to  dispose  of  the 
unappropriated  lands  within  its  limits.    lb. 

3.  If  a  legislature  make  a  grant  of  lands  in  fee  simple,  a  subsequent  legislature  can- 
not take  away  the  title  of  a  bond  fide  purchaser  for  a  valuable  consideration  from 
the  first  grantee,  upon  the  ground  that  the  grant  to  the  latter  was  fraudulent.    lb. 

4.  When  a  law  is  a  contract,  a  repeal  of  that  law  cannot  take  away  rights  yested 
under  that  contract    lb. 

5.  A  grant,  made  in  pursuance  of  a  contract,  is  an  executed  contract,  and  its  obliga- 
tions cannot  be  impaired  by  a  law  of  a  State.    lb. 

6.  A  grant  implies  a  contract  by  the  grantor,  not  to  reassert  the  title  granted.     lb. 

7.  Contracts  made  by  a  State,  are  within  the  constitution  of  the  United  States.    lb. 

8.  The  lands  in  question,  in  this  case,  did  belong  to  the  State  of  Georgia,  and  not  to 
Carolina,  or  the  United  States.    lb. 

9.  An  unextinguished  Indian  title  to  these  lands,  was  not  absolutely  inconsistent  with 
a  seisin  in  fee  by  the  State.     lb. 

to.  A  legislative  act,  passed  in  consideration  of  a  release  of  title  by  the  Indians, 
declaring  that  certain  lands  which  should  be  purchased  for  the  Indians  should  not, 
thereafter,  be  subject  to  any  tax,  constituted  a  contract,  which  could  not  be  rescinded 
by  a  subsequent  legislative  act ;  such  repealing  act  being  void  under  that  clause  of 
the  constitution  of  the  United  States,  which  prohibits  a  State  from  passing  any  law 
impairing  the  obligation  of  contracts.    New  Jersey  v.  Wilson,  498. 
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CONTINUANCE. 
Wmt  of  Erbor,  6.  7. 

CONTRACT. 

1.  A  simple  contract  is  not  merged  in  a  sealed  instrument,  irhich  merely  recognises 
the  debt,  and  fixes  the  mode. of  ascertaining  its  amount  Bank  of  Columbia  y. 
Patterson's  Administrators^  540. 

2.  The  recital  of  a  prior,  in  a  later  agreement,  after  it  has  been  executed,  does  not 
extinguifih  the  former.    1  b, 

S.  A  stipulation  in  a  contract  of  sale  of  land,  that  if  the  purchaser  fiul  to  comply 
with  the  terms  of  sale  within  thirty  days,  the  land  shall  then  be  sold  for  account  of 
the  purchaser,  gives  him  a  right  to  such  resale,  and  if  not  made,  no  action  for 
damages  lies  against  him.     Webster  v.  Hoban,  591. 

4.  The  defendants  having  ordered  the  plaintiff  to  purchase  salt  for  them,  and  to  draw 
on  them  for  the  amount,  and  he  having  so  purchased  and  drawn,  they  are  bound  to 
accept  and  pay  his  bills ;  and  if  they  do  not,  he  may  recover  from  them  the  amount 
of  the  bills  and  damages  and  costs  of  protest  (if  he  has  paid  the  same)  upon  a  count 
for  money  paid,  laid  out,  and  expended,  and  the  bills  of  exchange  may  be  given  in 
evidence  on  that  count    Higgs  v.  Lindsay^  643. 

5.  If,  after  the  protest  of  the  bills,  the  plaintiff  sell  the  salt  without  orders,  it  shall  not 
prejudice  his  right  of  action,  although  he  render  no  account  of  sales  to  the 
defendants,    lb. 

Assumpsit;  Constitutional  Daw,  8-7.  10;  Corporation;  District  of 

Columbia,  3 ;  Evidence,  1.  18;  Pleading,  10. 

CORPORA-nON. 

Wherever  a  corporation  aggregate  is  acting  within  the  scope  of  the  legitimate  purposes 
of  its  institution,  all  parol  contracts  made  by  its  authorized  agents  are  express 
promises  of  the  corporation ;  and  all  duties  imposed  on  them  by  law,  and  all- benefits 
conferred  at  their  request,  raise  implied  promises,  for  the  enforcement  of  which  an 
action  lies.    Bank  of  Columbia  v.  Patterson's  Administrator,  540. 

Courts  of  the  United  States,  8.  9 ;  Insurance,  38.  40. 

COSTS. 

1.  If  a  judgment  is  reversed  for  want  of  jurisdiction,  costs  are  not  given.  Montalet  ▼. 
Murray,  14. 

2.  The  court  below,  upon  a  mandate  on  reversal  of  its  judgment,  may  award  execution 
for  the  costs  of  the  appellant  in  that  court.     Riddle  v.  Mandeville,  327. 

8.  In  all  cases  of  reversal,  if  this  court  direct  the  court  below  to  enter  judgment  for 
the  plaintiff  in  eiTor,  the  court  below  will,  of  course,  enter  the  judgment  with  the 
costs  of  that  court    JifKnight  v.  Craiffs  Administrator,  359. 

4.  Each  party  is  liable  to  the  clerk  of  this  court  for  the  fees  due  to  him  from  each  party 
respectively.    Caldwell  v.  Jackson,  527. 

COURTS  OF  THE  UNITED  STATES. 

1.  The  court  of  appeals  established  by  the  continental  congress,  had  power  to  reverse 
the  sentence  of  a  state  court  of  admiralty.     United  States  v.  Peters,  206. 

2.  The  courts  of  the  United  States  have  no  common  law  jurisdiction  in  cases  of  libel 
against  the  government  of  the  United  States.     United  States  v.  Hudson,  445. 

8.  But  they  have  the  power  to  fine  for  contempts,  to  imprison  for  contumacy,  and  to 
enforce  the  observance  of  their  orders.    Tb, 

4.  A  court  of  the  United  States  cannot  enjoin  proceedings  in  a  state  court  Diggs  r. 
Wolcott,  63. 

5.  The  &ct  that  a  State  has.  an  interest  in  the  subject-matter  of  a  suit  between  indi« 
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'nduals,  which  it  may  choose  to  assert,  does  not  oust  the  courts  of  the  United  Ststei 
of  jurisdicdon.     Untied  States  v.  Peters,  206. 

6.  If  such  an  interest  is  suggested  as  would  make  the  State  a  necessary  party,  the  sug- 
gestion must  be  examined,  and  its  correctness  determined  by  the  court    76. 

7.  An  act  of  a  state  legislature  cannot  determine  whether  a  court  of  the  United  Staten 
has  jurisdiction,    lb, 

8.  AVhether  a  corporation  aggregate  can  be  sued  in  the  courts  of  the  United  States 
depends  upon  the  citizenship  of  its  members.  Hope  Insurance  Company  y.  Boardman% 
200.    Bank  of  the  United  Slates  v.  Deoeaux,  194. 

9.  The  charter  of  the  Bank  of  the  United  States  does  not  enable  that  bank  to  sue  in 
the  courts  of  the  United  States.    Bank  of  the  United  States  v.  Deveaux,  1 94. 

10.  The  courts  of  the  United  States  have  jurisdiction  in  a  case  between  citizens  of  the 
same  State,  if  the  pliuntifis  are  only  nominal  plaintiffs  for  the  use  of  an  alien. 
Browne  v.  Strode,  273. 

11.  Although  the  plaintiff  be  described  in  the  proceedings  as  an  alien,  yet  the  defend* 
ant  must  be  expressly  stated  to  be  a  citizen  of  some  one  of  the  United  States. 
Otherwise,  the  courts  of  the  United  States  have  not  jurisdiction  in  the  case.  Hod^ 
son  V.  Botcerbankj  278. 

12.  The  courts  of  the  United  States  have  not  jurisdiction  between  aliens.  MontaletT, 
Murray,  14.    Morgan  v.  Callender^  189. 

18.  It  must  appear  upon  the  record  that  the  character  of  the  parties  supports  the  juris- 
diction, lb.  And  where  the  record  did  not  show  that  the  court  below  had  juris- 
diction, the  decree  of  that  court  for  the  complainants  was  reversed.  Wallen  v.  Wil* 
Hams,  683. 

14.  Under  the  11th  section  of  the  Judiciary  Act,  (1  Stats,  at  Large,  78,)  if  the  payee 
and  maker  of  a  promissory  note  were  both  aliens,  the  indorsee  cannot  sue  in  the 
courts  of  the  United  States.    Montalet  v.  Murray,  14. 

15.  A  general  assignee  of  the  effects  of  an  insolvent  cannot  sue  in  the  federal  courts, 
if  his  assignor  could  not  have  sued  in  those  courts.    Sere  v.  PUot,  428. 

16.  The  affirmative  description  of  the  appellate  power  of  the  supreme  court,  contained 
in  the  Judiciary  Act,  implies  a  negative  on  the  exercise  of  such  appellate  power  as 
is  not  comprehended  within  it  Durousseau  v.  United  States,  412. 

17.  But  it  is  not  necessary  the  appellate  jurisdiction  should  be  expressly  given  by  an 
act  of  congress ;  it  is  enough,  if  an  intent  to  allow  it  to  exist,  under  the  constitution, 
in  a  particular  case,  can  be  ascertained.    lb. 

18.  An  appeal  from  the  district  court  of  the  district  of  Maine,  in  a  case  of  admiralty 
jurisdiction,  does  not  lie  directly  to  the  supreme  court  of  the  United  States,  but  to 
the  circuit  court  for  the  district  of  Massachusetts.     Shop  Sally  v.  United  States,  299. 

19.  Under  the  act  of  March  26,  1804,  (2  Stats,  at  Large,  285,  s.  8,)  thb  court  had  ap- 
pellate jurisdiction,  by  writ  of  error  to  the  district  court  of  the  territory  of  Orleans. 
Durousseau  v.  United  States,  412 ;  Morgan  v.  Oallender,  139. 

20.  Under  the  14th  section  of  the  Judiciary  Act,  (1  Stats,  at  Large,  81,)  this  court 
has  power  to  issue  a  writ  of  habeas  corpus  to  examine  into  the  cause  of  a  commit- 
ment by  the  circuit  court  for  the  District  of  Columbia.  Ex  parte  BoUman,  and  Ex 
parte  Swartwout,  23. 

21.  It  is  the  revision  of  a  decision  of  an  inferior  court,  confining  a  person  for  trial,  and 
therefore  is  the  exercise  of  appellate  jurisdiction.    lb. 

22.  The  construction  of  a  treaty  is  drawn  in  question  when  the  inquiry  is  whether, 
under  the  laws  of  a  State,  such  a  title  exists  as  the  treaty  protects,  although  the 
only  difficulty  of  that  inquiry  consists  in  the  interpretation  of  the  state  laws  and 
their  application  to  the  case.    Smith  y.  Maryland^  409. 

28.  In  such  a  case,  the  supreme  court  has  jurisdiction  under  the  25th  section  of  tho 
Judiciary  Act,  (1  Stats,  at  Large,  85.)    lb. 
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S4.  If  a  defendant  in  ejectment  sets  np  an  outstanding  title  in  a  third  peison,  under 
whom  he  does  not  claim,  and  the  yalidity  of  this  title  depends  upon  the  effect  of  a 
treaty,  this  is  not  "  a  case  arising  under  a  treaty,"  of  winch  this  court  has  jurisdic- 
tion, under  the  25th  section  of  the  Judiciary  Act,  (1  Stats,  at  Large,  85.)  Owings 
V.  Norwoods  Lessee^  288. 

25.  In  deciding  whether  the  matter  in  dispute  be  sufficient  to  sustain  the  jurisdiction 
of  this  court,  it  will  look  to  the  sum  alleged  by  the  obligee  to  be  due  upon  the  con- 
dition of  the  bond,  and  not  to  the  penalty.     United  States  y.  MDowdL,  120. 

26.  Under  the  25th  section  of  the  Judiciary  Act,  (1  Stats,  at  Large,  85,)  this  court  baa 
jurisdiction  of  a  question  respecting  title  to  land,  both  parties  claiming  under  the 
same  act  of  congress.    Matthews  y.  Zaney  148. 

27.  A  circuit  court  may  be  holden  by  a  district  judge,  though  there  is  no  judge  of  the 
supreme  court  assigned  to  that  circuit.    Pollard  y.  Dwight,  158. 

28.  In  all  cases  where  the  district  court  of  Maine  acts  as  a  district  court,  the  appeal  is 
to  the  circuit  court  for  the  district  of  Massachusetts.  Sloop  Sally  y.  United  States^ 
299. 

29.  The  circuit  court  has  jurisdiction  in  a  suit  in  equity,  to  stay  proceedings  upon  a 
judgment  at  law  between  the  same  parties,  although  the  subpoena  be  senred  upon  the 
defendant,  out  of  the  district  in  which  the  court  sits.    Logan  y.  Patrick^  266. 

80.  A  state  court  has  no  jurisdiction  to  enjoin  a  judgment  of  a  circuit  court  of  the 

United  States.    MKxm  y.  Voorhies,  529. 
31.  The  district  courts  haye  admiralty  jurisdiction  of  all  seizures  made  on  waters  nayi- 

gable  from  the  sea,  by  yessels  of  ten  or  more  tons  burden.    United  States  y.  Schooner 

Betsey  and  Charlotte,  170. 
82.  The  district  court  of  that  district  in  which  a  seizure  is  made  on  land,  has  jurisdic- 
tion to  try  the  question  of  forfeiture,  under  the  9th  section  of  the  Judiciary  Act^ 

(1  Stats,  at  Large,  77.)    Keene  y.  United  States,  274. 
88.  The  citizens  of  the  territory  of  Orleans  may  sue  and  be  sued  in  the  district  court 

of  that  territory  in  the  same  cases  in  which  a  citizen  of  Kentucky  may  sue  and  be 

sued  in  the  court  of  Kentucky.    Sere  y.  Pilot,  428. 

Mandamus  ;  Writ  of  Error,  2.  8. 10. 

COVENANT. 

1.  A  coyenant  of  lawful  seisin  may  be  broken  without  an  ouster.  Pollard  y.  Dwight^ 
158. 

2.  Such  a  coyenant  is  not  broken  because  the  titie  of  the  grantor  was  under  a  patent 
yoidable  by  the  State,  but  not  ayoided.    lb. 

8.  The  return  of  the  state  surveyor,  under  his  oath,  cannot  be  inyalidated,  in  an 
action  on  a  covenant  of  seisin,  by  evidence  tending  to  show  that  he  did  not  in  fiict 
make  the  survey,  which  he  returned,    lb, 

4.  Parol  evidence  that  there  were  prior  claims  on  the  land  is  not  admissible.    lb. 

Insurance,  12;  Pleading,  5-7. 

CUSTOM  AND  USAGE. 
Evidence,  8. 

DAMAGES. 
Bills  of  Exchange,  &c.,  5 ;  Contract,  3. 4 ;  Payment,  2 ;  Prize,  4. 

DEBTOR  AND  CREDITOR. 

i.  Where  a  trust  was  created  to  pay  to  W.  the  amount  that  shall  be  recovered  and 
pud  fmrn  him  to  N.  upon  account  of  a  letter  of  credit,  and  N.  had  recovered  a 
judgment  at  law  against  W.  which  was  unsatisfied,  W.,  being  insolvent,  it  was  held 
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tfaat  N.  conld  not,  hy  a  l»ll  against  the  trnstee  and  W.,  reach  the  trust  fund.    Rug' 
sell  y.  Clarkfs  Executors^  459. 
%  But  if  the  money  is  to  be  paid  at  all  events,  the  person  who  is  ultimately  to  receive 
it,  under  a  trust,  may  sustain  such  a  bill.    lb. 

Absent  Defendant;  Deed,  4;  Defendant;  Joint  Defendant;  Slave. 

DECREE. 
Judgment,  &c. 

DEED. 

r .  If  the  monuments  called  for  in  a  deed  are  uncertain,  the  courses  and  distances  may 
identify  them,  or  may  dispense  with  the  necessity  of  identifying  some  of  them,  by 
rendering  the  whole  description,  taken  together,  sufficiently  certain.  Marshall  ▼. 
Qurrie^  68. 

8.  A  deed  purporting  to  secure  the  repayment  of  80,000^.,  may  stand  as  security  for 
the  repayment  of  part  of  that  sum  and  the  indemnify  of  the  mortgagee  from  liabilities, 
if  there  be  no  fraudulent  intent    Shirras  v.  Caigy  447. 

3.  The  law  of  Georgia  only  requiring  a  deed  to  be  recorded  within  twelve  months 
from  its  date,  subsequent  purchasers  cannot  complain  if  the  deed  be  recorded  within 
that  time.    Ih, 

4.  Where  a  statute  declared  that  all  conveyances,  not  acknowledged  and  recorded, 
should  be  valid  as  between  the  parties  and  their  heirs,  but  void  as  to  all  creditors  and 
subsequent  purchasers,  it  was  held,  that  only  creditors  and  purchasers  of  the  grantor, 
were  intended ;  and  that  creditors  of  the  husband,  could  not  claim  property  of  the 
wife,  settled  on  her  by  an  ante-nuptial  deed,  not  recorded.    Pierce  v.  Turner ^  216. 

5.  A  judge  of  the  supreme  court  of  Pennsylvania,  is  competent  to  take  an  acknowledg- 
ment of  a  deed  of  lands  under  the  statute  of  1 716  of  that  State.  AT  Keen  v.  DeLaU' 
cey's  Lessee^  181. 

6.  If  the  deed  convey  lands  in  two  counties,  recording  it  in  one  of  them,  is  sufficient 
under  that  statute.    lb, 

7.  The  admission  of  a  deed  to  be  registered,  does  not  preclude  an  examination  into 
the  evidence  upon  which  it  was  admitted ;  and  if  found  not  to  conform  to  the  requi- 
sitions of  law  the  registration  is  void.    Bktckwell  y.  Patton,  626. 

8.  Under  the  act  of  the  State  of  Tennessee,  of  November  28, 1809,  a  deed,  proved  by 
one  of  the  subscribing  witnesses  before  a  judge  of  a  court  of  another  State,  where 
the  grantor  resided,  and  made  the  deed,  and  registered  in  the  county  where  the  land 
lay,  was  valid.    1  b. 

Award  2;  Etidbnge,  22-26;  Pleading,  8. 

DEMURRER. 

On  a  demurrer  to  evidence,  judgment  will  be  given  agsdnst  the  party  demurring,  if 
upon  the  evidence  it  would  have  been  competent  for  a  jury  to  have  found  a  verdict 
against  him,  though  the  court  may,  on  the  whole,  be  of  opinion  that  a  verdict  in  his 
fikvor  would  have  been  more  satisfactory.    Pawling  v.  United  States,  81.  ' 

Practice  8.  9 ;  Writ  of  Error,  9. 

DEPOSITION. 
Evidence,  14. 16 ;  Practice,  2. 

DESCENT  AND  DISTRIBUTION. 

ne  statute  of  descents  in  Maryland  has  not  declared  how  an  intestate  estate  shall  de* 
■cend,  which  was  derived  to  the  intestate  from  his  half  brother,  or  from  his  brother 
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of  tlie  whole  blood,  or  from  Iiis  son  or  daughter,  or  from  his  wife ;  bnt  Bach  eitataf 
are  left  to  descend  as  at  common  law.    BamiU^B  Lessee  ▼.  Casey ^  618. 

Alien,  1. 

DEVIATION. 
Insubange,  1  -  8 ;  88-86. 

DEVISE. 

A  devise  to  A  in  fee,  and  if  he  shall  die  under  the  age  of  twenty-one  years,  and  with- 
out issue,  then  to  B  in  fee,  is  a  good  executory  devise ;  and  if  B  die  before  the  con- 
tingency happen,  it  devolves  upon  his  heir,  and  so  from  heir  to  heir  until  the 
contingency  happen,  when  it  vests  absolutely  in  him  only  who  can  then  make 
himself  heir  to  B  the  executory  devisee.  And  although  A  be  the  heir  at  law  of  B, 
yet  the  executory  devise  thus  devolving  on  him,  is  not  merged  in  the  precedent 
estate,  but  on  the  death  of  A  devolves  to  the  next  heir  of  B.  Bamits^s  Lessee  r. 
Caseyf  618. 

Alien,  2 ;  Dower,  1. 

DISCONTINtJANCE. 

If  the  plaintiff  discontinue  as  to  one  count,  the  rights  of  the  parties  under  the  otiier 
counts  are  unaffected.    Hughes  v.  Moore^  506. 

DISCOVERY. 

Equity,  8. 

DISTRICT  OF  COLUMBIA. 

1.  The  act  of  February  27,  1801,  sec.  8,  (2  Stats,  at  Large,  106,)  gives  a  writ  of  error 
to  the  circuit  court  for  the  District  of  Columbia,  though  in  the  particular  case  all 
right  of  appeal  had  been  taken  away  by  the  legislation  of  the  State  oi  Virginia. 
Young  v.  Bank  of  Alexandria,  149. 

2.  Upon  a  writ  of  error  to  the  circuit  court  for  the  District  of  Columbia,  this  court  has 
no  jurisdiction,  if  the  sum  awarded  be  less  than  $100,  although  a  greater  sum  may 
have  been  originally  cliumed.     Wise  v.  77ie  Columbian  Turnpike  Company,  526. 

8.  The  separation  of  Alexandria  from  Virginia  did  not  affect  existing  contracts  be- 
tween individuals.    Kom  v.  Tlie  Mutual  Assurance  Society,  864. 

i.  The  insurance  upon  buildings  in  Alexandria  did  not  cease  by  the  separation,  although 
the  company  could  only  insure  houses  in  Virginia,    lb. 

Courts  of  the  United  States,  20.  21 ;  Writ  of  Error,  10. 

DOWER. 

I   If  a  devise  of  land  in  ^rginia  to  the  widow,  appear  from  circumstances  to  bo 

intended  in  lieu  of  dower,  she  must  make  her  election,  and  cannot  take  both.    Her- 

bertY,  Wren,  675. 
2.  If  a  wife  join  her  husband  in  a  lease  for  years,  she  is  still  entitled  to  dower  in  the 

rent.    Ih, 
8.  A  court  of  chancery  cannot  allow  a  part  of  the  purchase-money  in  lieu  of  dower, 

when  the  estate  is  sold,  unless  by  consent  of  all  parties  interested.    Ih. 
4.  Courts  of  chancery  have  concurrent  jurisdiction  with  courts  of  law,  in  cases  of 

dower,  especially  where  partition,  discovery,  or  account  is  prayed,  and  in  cases  of 

sale  where  the  plaintiff  is  willing  that  a  sum  in  gross  should  be  given  in  liea  of 

dower.    1  b. 
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EJECTMENT. 
Amendment,  2 ;  Courts  of  the  United  States,  24 ;  Joint  Tenants,  &c.  1.  S. 

EMBARGO. 

1.  An  embargo  bond,  conditioned  to  land  a  cargo  at  some  port  in  the  United  States, 
"  dangers  of  the  seas  excepted,"  is  not  forfeited,  if  the  vessel  be  forced  by  stress  of 
weather  to  put  away  for  a  foreign  port,  and  the  cai^  is  there  landed  by  an  order  of 
the  local  {government     United  States  v.  HcUl,  355. 

2.  An  effect,  which  is  an  inevitable  consequence  of  a  peril  of  the  sea,  must  be  ascribed 
to  that  as  its  cause.    lb. 

8.  If  a  vessel  go  to  an  interdicted  port,  it  is  incumbent  on  the  claimant  to  excuse  the 
prima  facie  breach  of  the  law,  by  proving  clearly  the  necessity  for  doing  so.  Brig 
JameSy  Wells  v.  United  States^  440. 

4.  Under  the  3d  section  of  the  Embargo  Act  of  January  9,  1808,  (2  Stats,  at  Large, 
453,)  a  mere  transhipment  of  cargo  from  one  vessel  to  another,  in  a  port  of  the 
United  States,  did  not  work  a  forfeiture.  Schooner  Paulina's  Cargo  v.  United  States^ 
452. 

5.  The  2d  section  of  the  Embargo  Act  of  April  25,  J  808,  (2  Stats,  at  Large,  499,)  only 
decrees  a  clearance,  but  does  not  inflict  any  forfeiture,    lb. 

6.  Under  the  Embargo  Act  of  January  9, 1808,  (2  Stats,  at  Large,  453,  s.  3,)  a  depar- 
ture from  port  without  a  clearance  is  necessary  to  consummate  the  offence.  Sloop 
Active  V.  United  States,  469. 

7.  Sailing  within  the  port,  with  intent  to  depart,  is  not  sufficient    lb. 

8.  Under  the  Embargo  Act  of  January  9,  1808,  (2  Stats,  at  Large,  453,  s.  3,)  the 
offence  was  not  complete  until  the  arrival  of  the  vessel  at  a  foreign  port.  But  on 
her  return,  the  vessel  was  liable  to  seizure.     United  States  v.  Brig  Eliza,  476. 

9.  Upon  an  indictment  for  putting  goods  on  board  a  carriage,  with  intent  to  transport 
them  out  of  the  United  States,  contrary  to  the  act  of  January  9, 1809,  (2  Stats,  at 
Large,  506,)  the  punishment  of  which  offence  is  a  fine  of  four  times  the  value  of  the 
goods,  it  is  not  necessary  that  the  jury  should  find  the  value  of  the  goods.  United 
States  V.  Tifler,  531. 

10.  A  vessel  of  the  United  States,  captured,  condemned,  sold,  purchased  by  her  for- 
mer master,  a  citizen  of  the  United  States,  who  obtained  a  Danish  burgher's  brief, 
and  who  cleared  out  of  a  port  of  the  United  States  as  a  Dane,  is  a  foreign  vessel 
within  the  5th  section  of  the  act  of  9th  of  January,  1808,  (2  Stats,  at  Large,  454,) 
althouorh  she  was  really  owned  by  a  citizen  of  the  United  States.  Schooner  Good 
Catharifie  v.  United  States,  564. 

11.  By  the  11th  section  of  the  act  of  25th  April,  1808,  (2  Stats,  at  Large,  501,)  the  col- 
lector had  no  right  to  detain  a  vessel  and  cargo  after  her  arrival  at  her  port  of  des- 
tination, under  a  suspicion  that  she  intended  to  violate  the  embargo.  Otis  v.  Bacon^ 
677. 

12.  The  act  of  March  12,  1808,  (2  Stats,  at  Large,  473,)  does  not  inflict  a  forfeiture, 
if  the  vessel  was  forced  by  stress  of  weather  into  an  interdicted  port  Durousseau 
v.  United  States,  412. 

EQUITY. 

1.  He  who  has  equal  .equity,  may  acquire  the  legal  estate,  if  he  can,  so  as  to  protect 
his  equity.     Fitzsimmons  v.  Ogden,  432. 

2.  If  an  equitable  title  be  merged  in  a  grant,  the  party  has  no  relief  in  equity.  Pre9^ 
ton  V.  Tremble,  567. 

B.  In  a  case  of  fraud,  trust,  or  contract,  the  jurisdiction  of  a  court  of  equity  is  sustain- 
able, wherever  the  person  is  found,  though  the  decree  may  affect  lands  without  tif 
jurisdiction.    Massie  v.  Watts,  345. 
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4.  Any  fact,  which  clearly  proves  it  to  be  against  conscience  to  execute  a  judgment  al 
law,  of  which  the  compkdnant  coul4  not  have  availed  himself  in  a  court  of  law,  or 
which  he  was  prevented  from  availing  himself  of,  by  fraud,  or  accident,  unmixed 
with  any  fault  or  negligence  of  himself,  or  his  agent,  will  induce  a  court  of  equity 
to  enjoin  the  judgment.    Marine  Insurance  Co.  of  Alexandria  v.  Hodgson,  557. 

5.  But  a  legal  defence,  actually  made  at  law,  is  not  ground  for  a  bill,  though  the  court 
may  be  of  opinion  it  ought  to  have  prevailed.    Ih, 

6.  If  the  answer  neither  admits  nor  denies  the  allegations  of  the  bill,  they  must  be 
proved  on  the  final  hearing ;  but  upon  a  question  of  dissolution  of  an  injunction  they 
are  to  be  taken  to  be  true.     Young  v.  Grundy ,  817. 

7.  If  a  bond,  executed  in  performance  of  articles,  depart  therefrom  by  mistake,  equity 
will  relieve,  but  such  departure  must  be  clearly  shown.    Firdey  v.  Lynn^  886. 

8.  If  a  court  of  equity  has  jurisdiction  to  compel  a  discovery,  it  may  go  on  and  give 
relief,  though  the  claim  be  legal ;  but  it  will  not  do  so,  if  no  material  discovery  ia 
made  by  the  answer.    Russell  v.  Clark^s  Executors^  459. 

9.  A  court  of  equity  will  not  interfere  between  a  donee  of  land  by  deed,  and  a  devisee 
under  a  will  of  the  donor,  in  a  case  where  there  is  no  fraud.  Vters  v.  Montgomery^ 
61. 

10.  The  purchaser  of  an  equitable  interest  takes  subject  to  every  existing  equity 
Shirras  v.  Ccug,  447. 

Account,  1.  2;  Award,  1 ;  Bills  of  Exchange,  &c,  8-10;  Bond,  4 ;  Confisca- 
tion, 2 ;  Courts  of  the  United  States,  29 ;  Debtor  and  Creditor  ;  Dower, 
8.  4 ;  Foreign  Attachment  ;  Pleading  ;  Public  Lands,  6. 10. 12 ;  Sfecifio 
Performance. 

ESCROW. 
Bond,  1. 

ESTOPPEL. 
Statutes,  9. 

EVIDENCE. 

1.  Hearsay  evidence  is  incompetent  to  establish  a  specific  fact,  which  is,  in  its  nature, 
susceptible  of  being  proved  by  witnesses  who  speak  from  their  own  knowledge. 
Claims  to  freedom  in  Maryland  are  not  exempt  from  that  general  rule.  Mima 
Queen  v.  Hepburn,  535. 

5.  Parol  evidence,  that  one  set  of  written  instructions  superseded  another,  cannot  be 
given.    Dunlop  v.  Munroe,  522. 

8.  The  usage  of  trade  may  be  proved  by  parol,  although  such  usage  originated  in  a 
law  or  edict  of  the  government  of  the  country.  Limngston  ▼.  Maryland  Ins,  Co^^ 
648. 

4.  If  foreign  laws  and  regulations  respecting  trade  be  not  proved  to  have  been  in  writ- 
ing as  public  edicts,  they  may  be  proved  by  parol,    lb.  400. 

6.  In  an  action  upon  a  valued  policy,  it  is  not  competent  for  the  underwriters  to  give 
parol  evidence  that  the  real  value  of  the  subject  insured  is  different  from  that  stated 
in  the  policy.     Marine  Ins.  Co.  of  Alexandria  v.  Hodgson,  378. 

6.  If  one  defendant  produce  in  evidence  a  letter  from  his  codefendant  to  the  plaintiff, 
the  latter  may  give  in  evidence  the  written  declarations  of  that  codefendant  to  di^ 
credit  the  letter.    Riggs  v.  Lindsay,  648. 

7.  Upon  general  counts,  a  special  agreement  executed  may  be  given  in  evidence. 
Bank  of  Columbia  v.  Patterson's  Administrator,  540. 

8.  Upon  the  issue  of  non-assumpsit,  the  defendant  may  give  in  eridence  the  record  of 
a  former  judgment  between  the  same  parties  on  the  same  cause  of  actbn.  Young  t. 
Blacky  669. 
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t.  A  note  payable  at  sixty  days,  cannot  be  given  in  evidence  to  support  a  coant  upon 
a  note,  which  count  does  not  state  when  the  note  was  payable.  The  varianoe  ii 
&tal.    Sheehy  v.  MandevtUe^  514. 

10.  Upon  executing  a  writ  of  inquiry  in  Virginia,  in  an  action  of  assumpsit  upon  a 
promissory  note,  it  is  necessary  to  produce  a  note  corresponding  with  that  declared 
on,  but  it  is  not  necessary  to  prove  the  signature.    lb. 

11.  The  plaintiff  cannot  give  evidence  that  the  variance  was  the  effect  of  mistake  or 
inadvertence  of  the  attorney,  and  that  the  note  produced  was  that  which  was  intended 
to  be  described  in  the  declaration.    lb. 

12.  In  order  to  prove  the  condemnation  of  a  vessel  it  is  only  necessary  to  produce  the 
Hbel  and  sentence.    Marine  Ins.  Co.  of  Alexandria  v.  Hodgson,  878. 

IS.    It  is  a  useless  practice  to  read  the  proceedings  at  length,    lb. 

14.  The  depositions  stated  in  such  proceedings  are  not  evidence  in  an  action  upon  the 
policy  of  insurance,     lb. 

15.  The  plaintiff  may  read  depositions  taken  by  the  defendant     Yeaton  v.  JFV^,  285. 

16.  Due  diligence  to  find  a  subscribing  witness  must  be  shown,  before  evidence  of  his 
handwriting  is  admitted.     Cooke  v.  Woodrow,  177. 

1 7.  An  acknowledgment  that  payment  of  a  less  sum  than  that  secured  by  a  bond,  is  in 
full  satisfaction  of  all  claims,  is  evidence  that  only  that  balance  remained  due,  in 
consequence  of  prior  payments.     Henderson  v.  Moore,  176. 

18.  A  letter  of  credit,  addressed  to  John  and  Joseph  Naylor  &  Co.,  will  not  support  an 
action  by  John  and  Jeremiah  Naylor  &  Co. ;  and  the  plaintiffs  cannot  be  allowed  to 
prove  by  parol,  that  the  letter  was  intended  to  be  addressed  to  their  firm,  and  that 
the  variance  arose  from  mistake.     Orant  v.  Naylor,  84. 

19.  Though  an  appraisement,  made  by  order  of  court,  is  not  conclusive  evidence  of 
the  amount  in  dispute  in  an  admiralty  case,  yet  it  is  generally  the  best  evidence. 
United  States  v.  Brig  Union,  80. 

20.  Copies  of  the  proceedings  of  a  foreign  court  of  admiralty,  may  be  authenticated  by 
the  seal  of  the  court  and  the  attestation  of  the  deputy  registrar,  and  the  certificate 
of  the  judge  under  his  hand  and  the  seal  of  the  court,  attesting  the  seal,  and  the  &ct 
that  the  person  signing  is  registrar ;  and  the  certificate  and  seal  of  the  secretary  and 
notary  of  the  island,  proving  that  the  person  signing  as  judge,  holds  that  office. 
Yeaton  v.  Fry,  285. 

21.  Such  proof  is  in  conformity  with  the  law,  and  also  with  the  19th  article  of  the 
treaty  of  1794,  with  Great  Britain.    lb. 

22.  Afler  a  long  possession  in  severalty,  a  deed  of  partition  may  be  presiuned.  Hep- 
burn  V.  Auld,  251. 

28.  This  court  will  grant  a  commission  to  take  new  evidence  to  be  used  here,  in  a  case 
of  admiralty  jurisdiction.     Hawthorne  y.  United  States,  471, 

24.  In  a  prosecution  against  a  vessel,  tor  violation  of  a  law  of  the  United  States,  it  is 
not  necessary  to  adduce  positive  testimony  of  the  identity  of  the  vessel.  It  is  suffi- 
cient if  the  circumstances  fully  satisfy  the  judicial  mind,  of  the  fact  charged.  Schooner 
Jane  v.  United  States,  570. 

25.  A  recital  in  the  defendant's  deed,  that  the  plaintiff  and  others  had  paid  the  defend- 
ant's debt,  the  repayment  of  which  the  defendant  desired  to  secure  to  him,  is  evi- 
dence from  which  the  jury  may  infer  that  the  payment  was  at  the  defendant's  re- 
quest, and  is  also  sufficient  to  take  the  debt  out  of  the  Statute  of  Limitations.  King 
v.  Riddle,  500. 

26.  A  bill  of  lading,  stating  the  property  to  belong  to  A  and  B,  is  not  conclusive 
evidence,  and  does  not  estop  A  from  showing  the  property  to  belong  to  another. 
Maryland  Ins.  Co.  v.  Ruden*s  Administrator,  427. 

Account,  S  ;  Bills  of  Exchange,  &c.,  7 ;  Contract,  4 ;  Covenant,  3.  4  5 
Equity,  6 ;  Exequtors  and  Administrators,  3 ;  Insurance,  21.  84 ;  IntbBp 
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KATiONAL  Law,  3;  Judgment,  &c.,  7-10;   New  Tbial,  2;  Payment,  9; 
Postmaster,  1 ;  Public  Laws,  7 ;  Record  ;  Sale  ;  Slave,  1. 

EXCEPTIONS. 

1.  A  misdirection  contained  in  the  charge  of  the  judge,  is  a  subject  of  a  bill  of  excep- 
tions.    Sjniih  V.  Carringtoriy  19. 

2.  A  bill  of  exceptions  ought  to  state  that  evidence  was  offered  of  the  facts  upon  whieb 
the  opinion  of  the  court  was  prayed.     Vasse  v.  Smithy  879. 

3.  When  the  error  assigned  is  the  refusal  of  the  court  to  give  a  particular  direction  to 

the  jury,  the  direction  must  be  so  perfectly  stated,  as  to  be  proper  to  be  given  as  stated. 

Violetl  v.  Pattoriy  212. 

Auditor,  8. 

EXECUTION. 

1.  This  court  will  not  quash  an  execution  issued  by  the  court  below  to  enforce  its  decree 
pending  the  writ  of  error,  if  the  writ  of  error  be  not  a  supersedeas  as  to  the  decree. 
Wallen  v.  WUliams,  628. 

2.  An  execution  issued  by  a  circuit  court  before  the  expiration  of  ten  days  after  judg- 
ment, in  a  case  open  to  a  writ  of  error,  is  not  void,  and  the  marshal  may  justify  under 
it ;  if  voidable  the  remedy  is  to  apply  to  the  court  to  set  it  aside.    Blaine  v.  T/ie  Ship 

Charles  Carter,  125. 

Bond,  6 ;  Bottomry  ;  Costs,  2. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  Upon  the  issue  of  plene  adminislraoitj  the  jury  must  find  specially,  the  amount  of 
assets  in  the  hands  of  the  executor,  otherwise  the  court  cannot  render  judgment 
upon  the  verdict     Fairfaxes  Executor  v.  Fairfax,  1 79. 

2.  In  Virginia,  if  the  defendant  die  after  interlocutory  judgment  and  a  writ  of  inquiry 
awarded,  his  administrator,  upon  scire  facias,  can  only  plead  what  his  intestate  could 
have  pleaded.     ATKnight  v.  Craig's  Administrator,  859. 

3.  A  final  account  settled  by  an  administrator  with  the  orphans'  court,  is  not  conclusive 
evidence  in  his  fiivor  upon  the  issue  of  devastavit  vel  non.    Beaity  v.  Maryland,  529. 

FEES. 
Costs,  4 ;  Jury,  8. 

FOREIGN  ATTACHMENT. 

1.  The  service  of  a  chancery  attachment  prevents  the  garnishee  from  legally  parting 
with  money  in  his  hands.    Kennedy  v.  Brent,  861. 

2.  A  foreign  attachment  in  chancery  is,  as  against  the  debtor,  an  action  at  law,  and  he 
may  plead  the  statute  of  limitations  without  the  support  of  an  answer..  Wilson  y. 
Koontz,  612.  Appearance. 

FOREIGN  LAWS. 
Evidence,  8.  4. 

FORFEITURE. 

1.  It  is  a  general  principle  that  a  law  of  forfeiture  can  be  applied  only  to  those  cases 
in  which  the  means  prescribed  for  the  prevention  of  a  forfeiture  can  be  employed. 
Peisch  V.  Ware,  132. 

2.  A  libel  for  a  forfeiture  must  be  particular  and  certain  in  all  the  material  circvun- 
stances  which  constitute  the  offence.    Brig  Caroline  v.  United  States,  641. 

3.  If  a  sentence  of  forfeiture  be  reversed  for  a  defective  libel,  the  cause  will  be  remanded 
to  the  circuit  court,  with  directions  to  allow  an  amendment    lb, 

4.  If  one  act  inflict  a  forfeiture,  and  a  subsequent  act  provides  that  it  shall  not  be  in- 
flicted if  the  property  belonged  to  a  citizen,  it  is  not  necessary  to  aver  in  the  libel 
that  the  ownership  was  not  in  a  citizen;  it  is  matter  of  defence.  Brig  Aurora  ▼. 
United  States,  583 
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5.  If  an  act  inflict  a  forfeiture  of  a  vessel  for  importation  tliexein  of  certain  articles, 
laden  on  board  with  intent  to  be  imported  into  the  United  States,  and  with  the  know* 
ledge  of  the  master  or  owner  of  the  vessel,  this  intent  and  knowledge  are  substantive 
paits  of  the  offence,  and  must  be  averred  in  a  libel  qf  information  in  the  admiralty. 
Schooner  Hoppet  v.  United  StateSy  685. 

6.  A  statement  of  the  offence,  with  that  substantial  certainty  demanded  by  our  free 
institutions,  must  be  required  in  every  court  where  justice  is  the  object,  and  is  not 
rendered  unnecessary  by  a  reference  to  the  penal  statute  and  a  general  allegation 
that  it  was  violated.    Ih, 

7.  No  sentence  of  condemnation  can  be  affirmed  if  the  law  under  which  the  forfeiture 
accrued  has  expired,  although  a  condemnation  and  sale  had  taken  place,  and  the 
money  had  been  paid  over  to  the  United  States,  before  the  expiration  of  the  law. 
Schooner  Rachel  v.  United  States,  421. 

8.  This  court,  in  reversing  the  sentence,  will  not  order  the  money  to  be  repaid,  but 
will  award  restitution  of  the  property,  as  if  no  sale  had  been  made.    3, 

Appkal,  2;  Courts  op  the  United  States,  82;  Embargo,  1-5.  12;  Judg-' 
MENT,  &c.  2;  Revenue  Laws,  4.  8-10;  Shipping,  2;  Statutes,  4. 

FRAUD. 

1.  Fraud  consists  in  intention ;  and  that  intention  is  a  fact  which  must  be  averred  in  a 
plea  of  fraud.     Moss  v.  Riddle,  290. 

2.  A  magistrate  who  has  received  a  deed  of  trust  from  an  insolvent  debtor,  which  deed 
is  fraudulent  in  law,  as  to  creditors,  is  incompetent  to  sit  as  a  magistrate  in  the 
discharge  of  the  debtor  under  the  insolvent  law  of  Virginia.     Slacum  v.  SimTHs,  295. 

S.  And  the  discharge  so  obtained  is  not  a  discharge  in  due  course  of  law.    lb, 

4.  If  a  representation  concerning  the  credit  of  another  is  honestly  made,  its  actual 

falsehood  does  not  render  the  person  making  it  liable  to  an  action.    Russell  y. 

Clarices  Executors,  459. 

Slave,  8. 

FRAUDS,  STATUTE  OF. 

A  promise  to  pay  a  sum  of  money,  in  consideration  of  the  release  of  an  equitable  titl6| 
is  within  the  statute  of  frauds.     Hughes  v.  Moore,  506. 

FREIGHT. 
Abandonment,  10. 11 ;  Shipping,  8. 

GIFT. 
Slave,  1. 

GRANT. 
Constitutional  Laws,  S.  5.  6 ;  Public  Lands,  21. 

GUARANTEE. 

To  subject  one  man  to  pay  the  debt  of  another,  there  must  be  a  clear  undertaking ;  if 

the  intent  is  doubtful  the  obligation  does  not  exist.    Russell  v.  Clarkfs  Executors^ 

459. 

HABEAS  CORPUS. 

The  writ  of  habeas  corpus  ad  subjiciendum  does  not  lie  to  bring  up  a  person  confined 
in  the  prison  bounds  upon  a  ca.  sa,  issued  in  a  civil  suit     Wilson,  Exparte^  818. 

Courts  op  the  United  States,  20. 

HUSBAND  AND  WIFE. 
Deed,  4  ;  Writ  of  Error,  12. 
60* 
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INDICTMENT. 

Statutes,  7. 

INFANCY. 

1.  Infancy  is  a  bay^to  sin  action  by  an  owner  against  his  supercai^  for  breach  of 
instructions ;  but  not  to  an  action  of  trover  for  the  goods.     Vasse  y.  Smiih,  879. 

2.  Still,  however,  infancy  may  be  given  in  evidence  in  an  action  of  trover,  upon  the 
plea  of  not  guilty ;  not  as  a  bar,  but  to  show  the  nature  of  the  act  which  is  suppose^l 
to  be  a  conversion.    lb, 

S.  An  infant  is  liable  in  trover,  although  the  goods  were  delivered  to  him  under  a 
contract    lb. 

Natubalizatiok,  2. 

INJUNCTION. 
CouBTS  OF  THE  UNITED  States,  4.  29.  SO ;  Equitt,  4-6  ;  W&it  of  Ebbob,  1. 

INQUISITION. 

1.  An  appeal  lies  from  an  order  of  the  circuit  court  for  the  District  of  Columbia, 
quashing  an  inquisition  in  the  nature  of  a  writ  of  ad  quod  damnum.  CusHss  y« 
Georgetown  and  Alexandria  Turnpike  Co.  383. 

2.  If  a  statute  merely  requires  an  inquisition  to  be  returned  to,  and  recorded  by  the 
clerk  of  a  court,  the  court  has  no  jurisdiction  over  it    lb. 

INSOLVENT. 

Under  the  Act  of  January  6,  1800,  for  the  relief  of  insolvent  debtors,  (2  Stats,  at  Large, 
4,)  the  debt  is  not  discharged.    King  v.  Riddle^  500. 

Coubts  of  the  United  States,  15 ;  Fbaud,  2.  8. 

INSURANCE. 

1.  A  policy  of  insurance  on  a  vessel,  "  at  and  from,"  an  island,  protects  her  in  sailing 
from  port  to  port  of  the  island  to  take  in  a  cargo.  Dickey  v.  Baltimore  Ins.  Co.  554. 

2.  Departure  to  learn  whether  a  port,  not  of  destination,  is  blockaded,  is  a  deviation. 
Maryland  Ins.  Co.  v.  Woods^  310. 

8.  Liberty  to  **  touch  at  C.  for  stock,  and  to  take  in  water,"  does  not  justify  taking  on 
board  jackasses  and  bullocks  as  cargo.  Delay  for  that  purpose  is  a  deviation,  and  it 
is  not  material  that  the  risk  was  not  increased.    Maryland  Ins.  Co.  v.  Le  Roy,  441. 

4.  Under  a  warranty  by  the  assured,  "  free  from  average,  unless  general,**  the  under- 
writer is  not  liable  for  a  partial  loss.    Biays  v.  Chesapeake  Ins.  Co.  600. 

5.  The  destruction  of  part  of  a  cargo,  consisting  of  the  same  kind  of  articles,  is  a  par- 
tial loss  only ;  not  a  total  loss  of  such  part    lb. 

6.  The  clause  authorizing  the  assured,  in  case  of  any  loss  or  damage,  to  sue,  labor,  ftc, 
applies  only  to  losses  within  the  policy.    lb. 

7.  If  insurance  be  made  for  whom  it  may  concern,  undue  concealment  as  to  the  parties 
interested  cannot  be  alleged.    Hodgson  v.  Marine  Ins.  Co.  of  Alexandria,  201. 

8.  In  such  a  case,  the  policy  covers  the  property  of  a  belligerent,  unless  there  is  aa 
express  warranty  that  it  is  neutral  property.    lb. 

9.  A  promissory  note  given  for  the  premium,  is  a  sufficient  consideration  for  the 
contract  of  insurance.    lb. 

10.  A  valuation,  not  fraudulent,  is  binding.    lb. 

11.  An  innocent  misrepresentation,  not  material  to  the  risk,  does  not  avoid  the 
policy.    lb. 
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12.  It  is  not  necessary,  in  an  action  of  covenant  on  a  sealed  policy,  to  aver  an  aban- 
donment in  the  declaration.    lb, 

IS.  An  exception  of  certain  risks  in  a  policy  of  insurance  is  not  a  irarranty.  Yeaton  y. 
Fry,  286. 

14.  Insurance  against  <<  all  risks,  blockaded  ports  and  Hispaniola  ex'^epted,"  covers  the 
risks  of  a  voyage  to  a  port  in  fact  blockaded,  but  not  known  to  be  so  till  the  vessel 
was  warned  off.    lb. 

15.  Such  an  exception  covers  only  the  particular  dangers  of  blockade,  which  induced 
the  exception.    lb. 

16.  Sailing  for  a  port  knowing  it  to  be  blockaded,  would  have  incurred  a  blockade 
risk,  and  been  within  the  exception,    lb. 

17.  If  the  interest  of  one  joint  owner  of  a  cargo  be  insured,  and  if  that  interest  be 
neutral,  it  is  no  breach  of  the  warranty  of  neutrality  if  the  other  joint  owner,  whose 
interest  is  not  insured,  be  a  belligerent     Livingston  v.  Maryland  Im.  Co.  400. 

18.  The  assured  are  not  understood  to  warrant  that  the  whole  cargo  is  neutral,  but  that 
the  interest  insured  is  neutral.    lb. 

19.  Anti-neutral  conduct  forfeits  the  warranty  of  neutrality  of  the  vessel  in  a  policy. 
Maryland  Ins.  Co.  v.  Woods,  810. 

20.  Without  such  a  warranty  an  attempt  to  enter  a  blockaded  port  does  not  put  an 
end  to  the  policy.    1  b. 

21.  Under  a  policy  containing  a  warranty  of  neutrality  of  the  vessel,  *'  proof  of  which 
to  be  required  in  the  United  States  only,"  a  foreign  sentence  of  condemnation  for 
breach  of  blockade,  is  not  conclusive  evidence  of  breach  of  that  warranty,    lb. 

22.  A  ship  warranted  to  be  an  American,  is  impliedly  warranted  to  conduct  as  Ameri- 
can, and  an  attempt  to  enter  a  blockaded  port,  knowing  it  to  be  blockaded,  forfeits 
that  character.    FUzsimmons  v.  Newport  Ins.  Co.  65. 

29.  If  a  sentence  of  a  vice-admiralty  court  be  taken  as  conclusive  of  the  particular 
facts  which  it  alleges,  those  facts  not  amounting  to  a  cause  of  condemnation,  it  does 
not  falsify  a  warranty  of  neutrality,    lb. 

24.  The  effect  of  a  misrepresentation  or  concealment,  upon  a  policy,  depends  upon  its 
materiality  to  the  risk,  which  must  be  decided  by  a  jury,  under  the  direction  of  a 
court    Livingston  v.  Maryland  Ins.  Co.  400. 

25.  The  operation  of  a  concealment,  on  the  policy,  depends  on  its  materiality  to  the 
risk ;  and  this  materiality  is  a  subject  for  the  consideration  of  a  jury.  Maryland  Ins, 
Co.  V.  Buden's  Administrator,  426. 

26.  If  a  vessel  take  on  board  papers  which  increase  the  risk  of  capture,  and  if  it  be 
not  the  regular  usage  of  the  trade  insured  to  take  such  papers,  the  non-disclosure  of 
the  fact  that  they  would  be  on  board  will  vacate  the  policy.  Livingston  v.  Maryland 
Lis.  Co.  400. 

27.  To  constitute  a  misrepresentation,  in  obtaining  insurance,  there  must  be  an 
affirmation  or  denial  of  some  fact,  or  an  allegation  which  would  plainly  lead  the 
mind  to  a  conclusion.    lb.  648. 

28.  If  the  expressions  are  ambiguous,  the  insurer  should  ask  for  an  explanation,    lb. 

29.  If  Spanish  papers  are  taken  on  board  by  the  usage  of  the  trade,  to  be  used  in  a 
Spanish  port  to  protect  the  property,  it  is  not  a  breach  of  warranty  of  neutrality  to 
conceal  them  from  a  British  cruiser,     lb. 

SO.  If  the  letter  submitted  to  the  underwriters,  ordering  the  insurance,  refer  to 
another  letter  previously  laid  before  them,  which  letter  contained  information  that 
the  vessel  had  permission  to  trade  to  the  Spanish  colonies,  the  underwriters  are 
bound  to  notice  that  fact,  and  to  know  that  the  vessel  would  take  all  the  papers 
necessary  to  make  the  voyage  legal,    lb. 

81.  No  acts,  justifiable  by  the  usage  of  the  trade,  and  done  by  the  plaintiffs  to  avoid 
oonliscation  under  the  laws  of  Spain,  can  avoid  the  policy.    lb. 
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82.  If  tlio  plaintiffs  do  any  act  which  increases  the  risk  of  captare  and  detention 
according  to  the  conunon  practice  of  the  belligerent,  it  may  avoid  the  policy.  It  ia 
not  necessary  that  the  risk  thus  increased,  should  be  the  risk  of  rightful  capture, 
according  to  the  law  of  nations.     lb, 

33.  If  insurance  be  made  at  and  from  A  to  B,  and  at  and  from  B  back  to  A,  nnnecet- 
sary  delay  at  B  is  a  deviation.     Oliocr  v.  Maryland  Ins,  Co,  635. 

34.  AVIiat  delay  is  unnecessary,  must  depend  on  the  circumstances  of  each  case,  and 
not  upon  a  usage  of  the  port ;  but  the  latter  may  be  evidence  of  what  was  necessary. 
lb, 

85.  If  the  vessel  remain  at  B  long  enough  to  take  a  cargo,  and  then  saSl  without  cargo 
for  C,  where  it  is  usual  to  touch,  and  there  remain  and  take  a  cargo,  this  is  a  deviar 
tion,  unless  the  delay  was  in  conformity  with  a  usage  to  wait  at  B  to  have  a  cargo 
collected  at  C.    lb, 

86.  Even  extraordinary  indefinite  danger  of  captare,  will  not  justify  delay  at  a  port 
The  danger  must  be  obvious  and  iomiediate  in  reference  to  the  situation  of  the  ship 
at  the  particular  time.     I  b, 

87.  Total  loss  of  the  cargo  during  the  voyage,  does  not  constitute  a  technical  total  loss 
of  the  vessel.    Alexander  v.  Baltimore  Ins.  Co.  140. 

88.  The  obligation  of  the  insured  to  contribute,  does  not  cease  in  consequence  of  his 
forfeiture  of  his  own  insurance  by  his  own  neglect  All  the  members  of  the  com- 
pany are  bound  by  the  act  of  the  majority.  No  member  can  divest  himself  of  his 
obligations  as  such,  but  according  to  the  rules  of  the  society.  Kom  v.  Mutual 
Assurance  Society  of  Virginia,  364. 

89.  The  additional  premium  upon  a  revaluation  under  the  rules  of  the  society,  is  only 
upon  the  excess.    Atkinson  v.  Mutual  Assurance  Society  of  Virginia,  370. 

40.  An  amendment  of  the  charter  of  a  Mutual  Insurance  Company,  made  by  the 
legislature,  at  the  request  of  the  company,  empowering  them  to  divide  their  risks 
into  two  classes,  and  to  value  each  risk  anew,  is  valid,  and  a  by-law  to  carry  this 
into  effect  is  in  conformity  with  the  nature  of  the  institution,  and  binding  on  mem- 
bers, who  subsequent  to  the  Amendatory  Act,  assented  generally  to  the  constitution 
and  laws  of  the  company.    Mutual  Assurance  Society  of  Alexandria  v.  Kom,  589. 

Blockade  ;  Dibtriot  of  Columbia,  4 ;  Evidence,  5.  14 ;  Judgment,  &c.,  9  • 

Pleading,  B,  7. 

INTEREST. 

If  the  property,  ordered  to  be  restored,  be  sold,  interest  is  not  to  be  paid,  unless  spe* 
cially  ordered  by  the  decree.    Himely  v.  Rose,  277. 

Payment,  1 ;  Usury. 

INTERNATIONAL  LAW. 

1.  In  every  case  of  a  foreign  sentence  condemning  a  vessel  as  prize  of  war,  the 
authority  of  the  tribunal  to  act  as  a  prize  court  is  examinable.     Rose  v.  Himely,,  87. 

2.  So  is  the  question,  whether  the  res  was  so  situated  as  to  be  subject  to  the  juris- 
diction,   lb, 

8.  AVhethcr  a  revolted  colony  is  to  be  treated  as  a  sovereign  state,  is  a  political  ques- 
tion, to  be  decided  by  governments,  not  by  courts  of  justice ;  and  the  courts  of  the 
United  States  must  consider  the  ancient  state  of  things  as  remaining,  until  the 
80vereijs:nty  of  the  revolted  colony  is  acknowledged  by  the  government  of  the 
United  States,    lb. 

I  Belligerent  rights  may  be  superadded  to  those  of  sovereignty.  To  which  class  any 
particular  act  belongs,  the  nature  of  the  law  and  the  proceedings  under  it,  most 
determine,    lb. 
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6.  In  this  case,  from  the  nature  of  the  laws,  under  which  the  seizure  was  made,  they 
are  territorial  regulations,  proceeding  from  the  sovereign  power,  and  intended  to 
enforce  sovereign  rights,  and  the  tribunal  professing  to  execute  them,  must  bo 
considered  as  acting  as  an  instance  and  not  as  a  prize  court,    lb,  m 

6.  Whatever  may  be  the  municipal  law  under  which  a  tribunal  acts,  if  it  exercise  a 
jurisdiction  which  its  80vei*eign  is  not  allowed  by  the  laws  of  nations  to  confer,  its 
decrees  must  be  disregarded,  out  of  the  dominions  of  its  sovereign.    lb, 

7.  The  seizure,  defacto^  out  of  his  dominions,  wiU  not  give  jurisdicdon  to  a  sovereign 
over  a  thing  never  brought  within  them.    lb, 

8.  He  cannot  authorize  a  seizure,  on  the  high  seas,  for  a  breach  of  a  municipal  regu- 
lation,   lb. 

0.  The  sentence  in  this  case  being  void,  the  property  was  not  changed ;  but  the 
property  having  been  brought  to  this  country,  which  was  its  destination,  the  libel- 
lant  must  allow  for  freight,  duties,  insurance,  and  such  other  charges  as  would  have 
been  borne  by  them  if  importers,    lb. 

10.  A  seizure  for  the  breach  of  a  municipal  regulation,  made  within  the  territorial 
jurisdiction  of  the  sovereign,  being  valid,  and  conferring  possession  on  the  sovereign, 
his  courts  may  proceed  to  sentence,  though  the  res  be  lying  in  a  port  of  another 
friendly  power.    Hudson  v.  Guestier^  Lafont  v.  Bigelow,  107. 

11.  A  public  armed  vessel,  in  the  service  of  a  sovereign  at  peace  with  the  United 
States,  is  not  within  the  ordinary  jurisdiction  of  our  tribunals  while  in  a  port  of  the 
United  States.    Schooner  Exchange  v.  M*Faddon^  4^8. 

12.  But  the  sovereign  power  of  the  United  States  may  interpose,  and  impart  such  a 
jurisdiction,    lb, 

IS.  The  several  States  composing  the  Union,  became  entitled,  on  the  4th  of  July,  1 776, 
to  all  the  rights  and  powers  of  sovereign  states,  so  far  at  least  as  respects  their 
internal  regulations ;  and  among  those  rights  was  that  of  the  allegiance  of  their 
citizens.    M*llvaine  v.  Coze's  LesseCy  74. 

Blockade  ;  Conflict  of  Laws,  2 ;  Judgment,  &c.  .4. 

JOINT  DEBTOR. 
Judgment,  &c.  8. 

JOINT  DEFENDANTS. 

■ 

If  the  plaintiff  declare  against  two,  on  a  judgment,  he  cannot  take  judgment  against 
one  alone,  until  he  has  gone  through  with  such  proceedings  as  the  law  provides  to 
compel  the  appearance  of  the  other.    Barton  v.  PetUf  510. 

JOINT  TENANTS  AND  TENANTS  IN  COMMON. 

1.  In  Vermont,  tenants  in  common  may  join  in  an  action  of  ejectment  fHcks  t. 
Rogers  J  57. 

2.  One  tenant  in  common  cannot  maintain  ejectment  against  his  cotenant,  without  ao« 
tual  ouster.    BamUs^s  Lessee  v.  Casey y  618. 

Limitations  of  Suits,  7. 

JUDGMENT  AND  DECREE. 

1.  The  inferior  court  of  common  pleas  of  the  State  of  New  Jersey,  having  general 
jurisdiction  in  cases  of  treason,  was  not,  technically,  an  inferior  court,  and  its  judg- 
ment of  tbrfeiture,  though  erroneous,  cannot  be  disregarded  while  unreversed. - 
Kemp^s  Lessee  v.  Kennedy^  228. 

3.  Erroneous  judgments  of  an  inferior  court,  which  has  exceeded  its  jurisdiction,  are 
▼Old ;  those  of  other  courts  only  voidable.    1  b. 
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8.  A  foreign  condemnation,  for  breach  of  a  municipal  regulation,  is  valid,  though  tha 
seizure  is  alleged  and  proved,  in  a  collateral  action  here,  to  have  been  made  on  the 
high  seas.     Hudson  v.  Guestier,  406. 

4.  A  fShiign  sentence  of  a  competent  court,  though  avowedly  contraiy  to  the  law  of 
nations,  is  valid,  here,  because  not  examinable,  But  congress  might  make  it  ejiamin- 
able  by  our  courts,  if  it  thought  fit     WUlioTru  v.  Armroyd^  60S. 

5.  The  sentence  of  a  competent  court,  proceeding  in  rem,  is  conclusive  with  respect  to 
the  thing  itself,  and  works  an  absolute  change  of  the  property,    lb. 

6.  A  sale,  before  condemnation,  by  one  acting  under  the  possession  of  the  captor,  does 
not  divest  the  court  of  jurisdiction,  and  the  condemnation  relates  back  to  the  cap- 
ture, affirms  its  legality,  and  establishes  the  titie  of  the  purchaser,    lb. 

7.  A  judgment  against  the  person  to  be  indemnified,  fidrly  recovered,  is  admissible,  in 
a  suit  on  the  contract  of  indemnity.     Claris  Executors  v.  Otrrington^  546. 

8.  A  judgment  against  one  joint  debtor,  in  an  action  of  assumpsit,  cannot  be  pleaded 
in  bar  by  the  other  alone,  in  an  action  against  both,  founded  on  the  original  promise 
of  both.     Sheehy  v.  Mandeville,  891. 

9.  The  sentence  of  a  foreign  court  of  admiralty,  condemning  a  vessel,  for  breach  of 
blockade,  is  conclusive  evidence  of  that  fact,  in  an  action  on  the  policy  of  insurance. 
Croudson  v.  Leonard,  168. 

10.  A  verdict  and  judgment  that  the  mother  was  bom  free,  is  not  conclusive  evidence 
of  the  freedom  of  her  children,  unless  between  the  same  parties  or  privies.  Wood 
V.  Davis,  525. 

11.  Nil  debet  is  not  a  good  plea  to  an  action  fi>unded  on  a  judgment  of  another  State. 
Mills  V.  Duryee,  631. 

Abandonment,  4 ;  Bond,  6.  6 ;  Costs,  1-8 ;  Courts  op  the  United  States, 
29 ;  Equity,  4.  5 ;  Evidence,  8-18  ;  Execution  ;  Insurance,  21.  28 ;  Joint 
Defendants;  Naturalization,  1.  8;  Parties,  1.  2;  Plradiko,  9;  Prize,  3; 
Verdict;  Writ  of  Error,  1. 10. 

JURISDICTION. 

1.  If  an  offence  be  committed  on  land,  the  offender  must  be  tried  bj  the  court  having 
jurisdiction  over  that  territory  where  the  offence  was  committed.  Ez  parte  ^ott- 
man  ;  Ex  parte  Swartwout,  28. 

2.  An  affidavit  made  before  one  magistrate  may  justify  a  commitment  by  another,    lb. 

Admiralty;  Costs,  1;  Courts  of  the  United  States;  Inquisition,  2; 

International  Law,  1-12. 

JURY. 

1.  After  a  juror  is  sworn,  no  exception  can  be  taken  to  him  by  a  party,  on  account  <ji 
his  being  an  inhabitant  of  another  county.    Mima  Queen  v.  Hepburn,  585. 

2.  If  a  juror  be  challenged  for  favor,  and  upon  examination  before  the  triors,  he  de- 
clare that,  if  the  evidence  should  be  equal,  he  should  give  a  verdict  in  favor  of  that 
party  upon  whom  the  burden .  of  proof  lies,  the  court,  in  the  exercise  of  a  sound 
discretion,  ought  to  reject  him,  although  the  bias  should  not  be  so  strong  as  to  render 
it  positively  improper  to  allow  him  to  be  sworn.    lb. 

8.  Jurors  in  the  circuit  court  for  the  district  of  JPennsylvania,  are  entitied  to  the  fee  of 
one  dollar  and  twenty-five  cents  per  diem,  for  their  attendance.  Ex  parte  Lewis,  162. 

Abandonment,  6.  8;  Admiralty;  Insurance,  24.  25;  Law  and  Fact;  Prac- 
tice, 2. 

LAND  LAWS. 
Public  Lands. 
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LAW  AND  FACT. 

The  coart  cannot  be  required  to  give  to  the  jury  an  opinion  inyolving  matter  of  fact ; 
and  when  such  a  request  is  made,  is  not  bound  to  separate  the  law  from  the  fact  and 
instruct  on  the  former,  though  it  may  be  proper  to  do  so.    Smith  v.  Carrington^  19. 

Abaiydonmjbwt,  6.  8 ;  Insurance,  23.  24.  25. 

LAW  OF  NATIONS. 
International  Law. 

LEASE. 

A  lease  for  one  year,  followed  by  an  occupation  for  three  years,  is  not  a  lease  for 
three  years.    Alexander  y.  Harris,  111. 

Pleading,  3. 

LIBEL. 
Amendment,  1 ;  Courts  of  the  United  States,  2. 

LIEN. 
Bottomry;  Treaty. 

LIMITATIONS  OF  SUITS. 

1.  The  exception  of  merchants'  accounts,  in  the  Statute  of  Limitations  of  Virginia, 
applies  to  actions  of  assumpsit  as  well  as  account.    Mandeville  t.  Wilson,  1 78. 

2.  An  account  closed  by  the  cessation  of  dealings  is  not  an  account  stated,    lb. 
8.  It  is  not  necessary  that  any  item  should  come  within  the  five  years,    lb. 

4.  The  exception  in  the  Maryland  Statute  of  Limitations,  in  favor  of  **  such  accounts 
as  concerns  the  trade  or  merchandise  between  merchant  and  merchant,  their  factors 
and  servants,  which  are  not  residents  within  this  province,"  applies  to  dealings  be* 
tween  a  merchant  creditor  residing  out  of  Maryland,  and  a  debtor  residing  in  Mary- 
iand.    Bond  v.  Jay,  565. 

6.  And  in  order  to  take  the  case  out  of  the  exception,  it  is  not  sufficient  to  aver  that 
the  creditor  returned  to,  came,  and  was  within  the  State  of  Maryland,  after  the  cause 
of  action  accrued,  and  more  than  three  years  before  bringing  the  suit.  It  is  neces- 
sary to  aver  that  the  plaintiff  became  a  resident  in  Mar}'land  more  than  three  years 
before  the  suit  was  brought.    1  b. 

6.  A  removal  from  the  county  which  does  not  in  fact  obstruct  an  action,  is  not  within 
the  exception  contained  in  the  14th  section  of  the  act  of  limitations  of  yii^;inia. 
Wilson  V.  Koontz,  512. 

7.  In  order  to  avoid  the  plea  of  the  statute  of  limitations  to  an  action  by  joint  tenants, 
it  is  necessary  to  show  that  all  the  plaintiffs  were  under  a  disability  to  sue.  Mars^ 
teller  v.  M* Clean,  494. 

8.  The  act  of  limitations  of  the  State  of  Georgia,  (1767,)  does  not  require  an  entry 
within  seven,  years  afler  the  title  accrued,  unless  there  is  an  adverse  possession. 
Shearman  v.  Irmn^s  Lessee,  139. 

9.  As  to  when  the  Act  of  Limitations  of  Virginia  is  not  a  bar,  see  Hopkirk  t.  Bell,  56 

Evidence,  25 ;  Foreign  Attachment,  2. 

MANDAMUS. 

1.  It  being  suggested  that  a  State  was  the  owner  of  a  fund  proceeded  against  in  the 
district  court,  in  admiralty,  the  claim  of  the  State  was  examined,  and  this  court  hav- 
ing found  that  the  State  was  not  a  necessary  party,  a  peremptory  mandamus  to  the 
district  judge  to  proceed,  to  adjudicate  between  the  individual  parties,  was  awarded. 
United  Slates  v.  Peters,  206. 

9.  The  power  of  the  circuit  courts  of  the  United  States  to  issue  the  writ  of  tnandamus 


720  INDEX. 

is  confined  exclonvely  to  those  cases  in  which  it  maj  be  necessazy  to  the  ezerciao  of 
their  jurisdiction.    M'Intire  y.  Wood^  647. 

Practice,  10. 

MARSHAL. 
Arrest;  Practice,  10;  Process, &c. 

MERGER. 
Contract,  1.  2. 

MISTAKE. 
Equity,  7. 

MORTGAGE. 
Confiscation,  1 ;  Deed,  2 ;  Sale. 

NATURALIZATION. 

1.  Under  the  Naturalization  Act  of  January  29,  1795,  (1  Stats,  at  Large,  414,)  the 
administration  of  the  oath  of  allegiance  amounts  to  a  judgment  of  the  court  for  the 
admission  of  the  applicant  to  the  rights  of  a  citizen,  and  implies  that  all  prerequi- 
sites had  been  complied  with.     Campbell  v.  Gordon,  357. 

2.  Under  the  act  of  April  14,  1802,  (2  Stats,  at  Large,  158,)  a  minor  child  of  a  father 
MO  naturalized,  became  a  citizen,  though  not  then  within  the  United  States,  provided 
she  was  resident  therein  at  the  time  of  the  passage  of  the  act    lb. 

8.  The  judgment  of  a  court  of  competent  jurisdiction  admitting  an  alien  to  be  a  citi- 
zen, need  not  find  the  facts  requisite  by  law  to  entitle  fhe  applicant  to  be  so  ad- 
mitted.    Stark  Y.  The  Chesapeake  Insurance  Co,  602. 

Alien;  Citizen. 

NEW  TRIAL. 

1.  Refusal  of  a  new  trial  cannot  be  assigned  as  error.  Henderson  t.  Moore ^  176; 
Marine  Ins.  Co.  of  Alexandria  v.  Young,  226. 

2.  If  evidence  is  illegally  admitted,  this  court  cannot  inquire  into  its  weight  or 
importance,  but  must  reverse  the  judgment.    Smith  v.  Carrington^  19. 

Writ  of  Error,  7. 

NON-INTERCOURSE. 
Statute  8-6. 

PARTIES. 

1.  To  a  bill  by  purchasers  from  the  judgment  debtor,  to  set  aside  a  legal  title  to  lands 
obtained  by  the  levy  of  an  execution,  upon  the  ground  that  the  judgment  was  satisfied 

^  before  the  levy,  both  the  judgment  debtor  and  creditor  are  necessary  parties,  though 
the  judgment  creditor  was  not  a  purchaser  under  the  levy.    Fielfl  v.  Hollanfl,  803. 

2.  Being  made  parties,  the  answer  of  the  judgment  creditor  is  evidence  against  the 
complainants ;  but  the  answer  of  the  judgment  debtor  is  not  evidence  in  their  favor 
against  the  other  defendants.    lb. 

8.  Assignees  in  bankruptcy  are  indispensable  parties  to  a  bill  against  the  bankrupt 
and  certain  persons  to  whom  he  conveyed  property  in  trust  before  he  was  decreed 
a  bankrupt    Russell  y.  Claris  Executors,  459. 

Courts  of  the  United  States,  6 ;  Debtor  and  Creditor,  2. 

PARTNERSHIP.  . 

1.  An  assignment  by  one  partner,  in  the  name  of  the  copartnership,  of  partnership  efiects 
and  credits,  for  the  benefit  of  particular  creditors,  is  valid.    Harrison  v.  Sterry^  267. 

2.  Under  a  separate  commission  of  bankruptcy  against  one  partner,  only  his  interesfc 
in  the  joint  ^effects  passes.    lb. 
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8.  If  the  members  of  a  copartnership  agree  among  themselves,  that  the  firm  shall  paj 
an  individual  partner's  debt,  it  becomes  an  equitable  claim  against  the  assets  of  the 
firm.     Firdey  v.  Lynn^  386. 

4.  An  assignee  of  one  copartner,  may  maintain  a  bill  for  an  account,  against  the  other 

partners  and  the  agent  of  the  partnership,  which  was  formed  to  deal  in  lands.    Per^ 

dUton  V.  Wavibersie,  23. 

Action;  Bankrupt,  1. 

PATENT. 

Under  the  act  of  February  21,  1798,  (1  Stats,  at  Large,  318,)  the  assignee  of  part  ^ 
a  patent  right,  cannot  maintain  an  action  at  law.     Tyler  v.  Tuel^  419. 

PAYMENT. 

1.  Where  a  bond  was  given  to  the  United  States,  to  pay  a  sum  of  money  on  a  day 
certain,  to  their  agent  in  Europe,  payment  after  the  day,  and  mere  receipt  of  such 
payment  without  any  new  agreement,  do  not  destroy  the  right  to  interest  upon  the 
money  during  the  time  the  obligor  was  in  default.     United  States  v.  Crumey,  127. 

2.  Nor  does  a  special  agreement,  concerning  damages,  applicable  to  non-payment  in 
Europe,  affect  the  right  to  damages  growing  out  of  payment  there,  after  the  day.  i& 

9.  If  a  negotiable  note  of  one  joint  debtor  be  received  in  payment,  the  debt  is 
extinguished.    Sheehy  v.  MandevUle^  391. 

4.  When  a  collector  of  revenue  has  given  two  bonds  for  his  official  conduct  at  different 
periods,  and  with  different  sureties,  a  promise  by  the  supervisor  to  apply  his  pay- 
ments exclusively  to  the  discharge  of  the  first  bond,  although  some  of  the  payments 
were  for  money  collected  and  peud  afler  the  second  bond  was  given,  does  not  bind 
the  United  States,  and  does  not  amount  to  an  application  of  the  payments  to  the 
first  bond.     United  States  v.  January,  673. 

6.  A  debtor  of  the  United  States,  who  puts  evidence  of  debts  due  to  himself  into  the 
hands  of  a  public  officer  of  the  United  States,  to  collect  and  apply  the  money,  when 
received,  to  the  credit  of  such  debtor  in  account  with  the  United  States,  is  not 
entitled  to  such  credit  until  the  money  gets  into  the  hands  of  a  public  officer  of  the 
United  States  entitled  to  receive  it.     United  States  v.  Patterson,  676. 

6.  Its  being  in  the  hands  of  an  agent  of  a  person  who,  at  the  time  when  the  claims 
were  put  into  his  hands  for  collection,  was  a  public  officer  of  the  United  States, 
entitled  to  receive  debts  due  to  the  United  States,  but  whose  office  became  extinct 
before  the  money  was  received  by  his  agent,  is  not  sufficient  to  entitle  such  debtor 
to  a  credit  in  account  with  the  United  States  therefor.    lb, 

7.  If  the  debtor  does  not  elect  to  make  a  particular  application  of  a  payment,  at  the 
time  it  is  made,  the  creditor  may,  at  any  time  afterwards,  elect  to  what  debt  to 
apply  it    Mayor  and  Commonalty  of  Alexandria  v.  Patten,  121. 

8.  If  neither  the  debtor  nor  the  creditor  has  made  an  application  of  payments,  it 
devolves  on  the  court  to  make  it,  and  it  being  equitable  that  the  whole  debt  should 
be  paid,  it  cannot  be  inequitable  to  extinguish  first  those  debts  for  which  the  security 
is  most  precarious.     Field  v.  Holland,  303. 

9.  The  priesumption  of  payment  finom  lapse  of  time  may  be  repelled.  Higginsan  ▼• 
Mein,  155. 

10.  Issue  directed  as  to  the  fiict  of  payment    76. 

Evidence,  17. 

PLEADING. 

1.  A  plea  which  contains,  in  substance,  sufficient  to  bar  the  bill,  if  replied  to,  and  found 
true  in  fact,  is  a  bar,  though  defective  in  form.    Stead's  Executors  v.  Course,  152. 

2.  A  plea  of  performance  of  the  condition  of  a  bond,  without  oyer,  is  bad  on  demurrer. 
United  States  v.  Arthur,  250. 

VOL.  II.  61 
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8.  Rien  in  arrear,  admits  the  demise  laid  in  the  avowry.    Alexander  v.  Harris^  111. 

4.  An  averment  in  a  declaration,  that  the  legislature  had  no  authority  to  convey,  ii 
not  answered  by  a  plea  that  the  governor  had  authority  to  convey.  Fletcher  y« 
Peck,  328. 

6.  It  is  not  necessary  that  a  breach  should  be  assigned  in  the  very  words  of  a  covenant; 
it  is  sufficient  if  a  substantial  breach  is  unequivocally  shown.    lb. 

6.  In^an  action  of  covenant  on  a  policy  under  seal^  all  special  matter  of  defence  must 
be  pleaded.    Marine  Ins.  Co.  of  Alexandria  v.  Hodgson^  378. 

7.  Under  the  plea  of  covenants  performed,  the  defendant  cannot  give  evidence  which 
goes  to  vacate  the  policy,    lb. 

6.  If  profert  is  made  in  one  count,  and  oyer  granted,  the  deed  on  the  record  is  taken 
to  be  that  declared  on  in  that  count  only.    Hughes  v.  Moor,  506. 

9.  A  count,  stating  the  making  of  a  negotiable  note  by  the  defendant,  payable  to  the 
plaintiff,  the  indorsement  by  the  latter,  protest  of  the  note  for  non-payment,  due 
notice  of  protest  to  the  plaintiff,  payment  thereof  by  him,  and  a  promise  by  the 
defendant,  in  consideration  of  the  premises,  to  pay  to  the  plaintiff  the  contents  of 
the  note,  together  with  the  cost  of  protest,  is  sufficient  to  support  a  judgment. 
Morgan  v.  Reintzel,  526. 

10.  If  a  declaration  on  a  contract,  by  mistake,  contain  the  name  of  the  vendee,  in  a 
context  which  shows  that  the  vendor  was  intended,  the  variance  is  not  materiaL 
Ferguson  v.  Harwood,  596. 

fiiLLS  OF  Exchange,  &c.  6 ;  Demubrer  ;  Forfeiture,  2-6 ;  Fraud,  1 ;  Insur- 
ance, 12 ;  Judgment,  &c  8. 11 ;  Revenue  Laws,  7. 

POSTMASTER. 

1.  Under  an  allegation  of  negligence  by  a  postmaster,  evidence  cannot  be  given  of 
negligence  of  his  sworn  assistant.    Dunlop  v.  Munroe,  522. 

2.  A  mere  omission,  by  a  postmaster,  seasonably  to  forward  a  letter,  is  not  a  cause  of 
action ;  some  damage  must  be  proved  to  have  been  suffered  by  the  plaintiff.    Ih» 

PRACTICE. 

I.  This  court  will  not  rehear  a  cause  afler  the  term  in  which  it  was  decided.  Hudson  t. 
Ouestiery  430. 

8.  The  court  is  not  bound  to  give  a  construction  to  an  ambiguous  answer  to  a  question 
m  a  deposition,  upon  the  request  of  the  jury.  Marine  Ins.  Co.  of  Alexandria  v. 
Young,  226. 

8.  This  court  will  give  time  to  procure  affidavits  as  to  the  value  of  the  matter  in 
dispute.     Rush  v.  Parker,  265. 

4.  By  consent,  pleadings  were  amended  in  this  court,  and  the  cause  again  heard,  on 
the  amended  pleadings.    Fletcher  v.  Peck,  328. 

5.  After  a  cause  is  remanded  to  the  inferior  court,  such  court  may  receive  additional 
pleas,  or  admit  amendments  to  those  already  filed,  even  after  the  appellate  court  has 
decided  such  pleas  to  be  bad  upon  demurrer.  Marine  Ins.  Co.  of  Alexandria  v. 
Hodgson,  373. 

6.  Where  the  complainant  was  entitled  to  an  account  in  the  court  below,  but  did  not 
apply  for  it,  resting  his  case  on  another  ground,  not  tenable,  this  court  will  remand 
the  cause  to  have  such  account  taken.    Finley  v.  Lynn,  386. 

7.  It  b  too  late  to  question  the  jurisdiction  of  the  circuit  court  afler  the  cause  has 
been  sent  back  by  mandate.     SkUlern's  Executors  v.  May's  Executors,  396. 

8.  It  is  a  matter  of  discretion  with  a  court  whether  it  will  compel  a  party  to  join  in  a 
demurrer  to  evidence.     Young  v.  Black,  669. 

9.  A  demurrer  to  evidence  ought  not  to  be  allowed  where  the  party  demurring  refuses 
to  admit  the  facts  which  the  other  side  attempts  to  prove,  nor  where  he  offers  con- 
tradictory evidence,  or  attempts  to  establish  inconsbtent  propositions,     lb 
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10.  Where  a  writ  of  error  was  brought  to  reverse  the  order  of  the  district  court  for  the 
territory  of  Orleans,  staying  the  proceedings  in  a  suit  brought  by  the  plaintiff  against 
the  defendant,  marshal  of  the  territory,  upon  a  suggestion  of  the  attorney  for  the 
United  States,  who  was  not  party  to  the  proceeding;  after  argument  the  plaintiff's  coun- 
sel dismissed  the  writ  of  error,  and  moved  for  a  mandamus^  «wj,  to  the  district  judge, 
in  the  nature  of  a  procedendo^  which  was  granted.     Livingston  v.  Dorgenois,  677. 

11.  The  act  incorporating  the  Bank  of  Alexandria  provided  that  in  suits  brought  by  the 
bank,  upon  notes  made  negotiable  therein,  an  issue  should  be  made  up,  and  a  trial  had 
at  the  return  term  of  the  writ  The  appearance  day  in  Virginia  for  all  process  was 
the  day  after  the  term.  Held^  that  in  such  a  suit  the  court  below  might  rule  the  de- 
fendant below  to  a  trial  at  the  return  term.    Young  v.  The  Bank  of  Alexandria^  188. 

Appeal,  8;  Auditor,  2.  8;  Bond,  5  ;  Evidence,  28;  Payment,  10. 

PRIZE. 

1.  A  vessel  libelled  as  prize,  is  in  the  custody  of  the  law,  and  under  the  control  of  the 
court.    Jennings  v.  Carson^  2, 

2.  A  prize  couii;,  in  which  proceedings  were  instituted,  has  power  to  order  a  sale,  even 
after  an  appeal.    lb. 

8.  Where  a  decree,  condemning  a  vessel  as  prize,  also  ordered  a  sale,  and  an  api)ual 
was  taken,  though  it  was  irregular  to  sell  on  that  decree,  this  irregularity  will  not 
render  the  captors  liable  to  pay  the  amount  of  the  sales,  which  did  not  come  into 
their  hands,  but  were  under  the  control  of  the  coui*t    Ih, 

4.  A  belligerent  cruiser,  who  with  probable  cause,  seizes  a  neutral  vessel,  and  takes  her 
in  for  adjudication,  and  proceeds  regularly,  is  not  a  wrongdoer,  and  is  not  liable  for 

damages.    IK  InternItional  Law,  1-10. 

PROCESS,  SERVICE  OF. 
The  marshal  is  bound  to  serve  process  as  soon  as  he  reasonably  can.     Kennedy  v. 
Brent,  861.  -^^^^  ^^  Error,  12. 18-15. 

PUBLIC  LANDS. 

1.  Lands  lying  within  the  limits  of  the  Zanesville  land  district,  created  by  the  act  of 
March  8,  1808,  (2  Stats,  at  Large,  287,  s.  6,)  could  not  be  sold  at  the  Marietta  land- 
office,  afler  the  passage  of  that  act.    Matthews  v.  Zane*s  LeSsee,  200. 

2.  Lord  Fairfax,  at  the  time  of  his  death,  had  the  absolute  property,  seisin,  and  pos- 
session of  the  waste  and  unappropriated  lands  in  the  northern  neck  of  Virginia. 
Fairfax's  Devisee  v.  Hunter's  Lessee^  684. 

8.  The  commonwealth  of  Virginia  could  not  grant  the  unappropriated  lands  in  the  north- 
ern neck  until  its  title  should  have  been  perfected  by  possession ;  and  the  British 
treaty  of  1794  confirmed  the  title  to  those  lands  in  the  devisee  of  Lord  Fairfax,    lb, 

4.  Under  the  laws  of  North  Carolina,  the  first  grant  under  a  duplicate  warrant  was 
valid.    Blackwell  v.  Palton,  626. 

5.  Though  the  land  law  of  Kentucky  furnishes  a  remedy  for  trying,  at  law,  rights 
under  entries,  previous  to  the  emanation  of  a  patent,  yet  a  court  of  equity  has  juris- 
diction, upon  the  ground  that  an  entry  is  notice,  and  a  legal  title  afterwards 
acquired  is  subject  to  the  equitable  right.    Bodley  v.  Taylor,  228. 

6.  This  jurisdiction  is  to  be  exei*ted,  in  conformity  with  the  principles  of  equity,  and 
not  merely  upon  the  rules  which  would  govern  a  court  of  law.    lb, 

7.  The  certificate  of  the  surveyor  that  a  survey  has  been  made  by  virtue  of  a  warrant, 
is  sufficient  evidence  that  the  warrant  was  in  his  possession  when  the  survey  was 
made.     Taylor  v.  Brown,  288. 

8.  Under  the  land  law  of  Virginia,  the  title,  if  it  commence  without  an  entry,  begins 
with  the  survey,  and  is  not  lost  by  the  neglect  of  the  surveyor  to  record  tlie  survey 
pursuant  to  the  direction  of  the  act  of  1748.    lb. 

9.  The  principal  surveyor  may  make  a  legal  return  of  a  survey,  from  the  field  notea 
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of  bis  assistant  who  made  the  survey,  and  died  before  making  a  phit  and  cerdiicatei 
Ih, 

10.  A  survey,  though  it  include  surplus  land,  is  an  appropriation  of  the  land  it  covers, 
and  cannot  be  reduced  by  a  caveat^  under  the  act  of  Virginia,  of  1779.  The  patent 
relates  in  equity  to  the  inception  of  the  title,  and  he  who  has  first  appropriated  the 
land,  has  the  best  equitable  title,  unless  impaired  by  the  circumstances  of  the  case.  1  b 

11.  A  locator  under  a  warrant,  undertakes  to  find  vacant  land,  and  acts  at  his  own 
risk,     lb, 

12.  The  equity  of  the  prior  locator  in  Virginia  extends  to  the  surplus  land  surveyed, 
as  well  as  to  that  included  in  the  warrant,     lb. 

13.  If  a  subsequent  locator  has  embraced  in  his  patent,  land  included  in  a  prior  entry, 
he  must  convey  the  legal  title  thereof  to  such  prior  locator,  without  a  conveyance 
from  the  latter,  of  lands  held  by  him,  not  within  his  entry,  but  within  that  of  the 
subsequent  locator,  but  not  surveyed  as  part  thereof.    BodUy  v.  Taylor^  228. 

14.  An  agent,  to  locate  a  warrant,  who  takes  a  title  to  himself,  of  land  which  he  should 
have  had  surveyed  for  his  principal,  becomes  a  trustee  for  his  principal.  Massie  v. 
WattSj  345. 

15.  Under  the  land  law  of  Virginia,  if  by  any  reasonable  construction  an  entry  is 
supportable,  it  will  be  supported.    lb. 

16.  When  a  given  quantity  of  land  is  to  be  laid  off  on  a  given  base,  it  b  to  be  in  a 
parallelogram,  unless  this  form  would  be  repugnant  to  the  entry ;  and  where  neces- 
sarily departed  from,  the  departure  should  extend  no  further  than  the  calls  render 
necessary.    lb, 

17.  In  Kentucky,  if  a  natural  object  is  called  fof,  as  about  a  certain  distance  from  a 
fixed  monument,  and  the  object  cannot  be  found,  the  call  for  it  is  rejected,  and  the 
distance  mentioned  taken  as  the  precise  distance.    Bodley  v.  Taylor^  228. 

18.  If  an  entry  be  placed  on  a  road,  at  a  certain  distance  from  a  given  point,  by 
which  the  road  passes,  the  distance  is  to  be  computed  by  the  meanders  of  the  road, 
and  not  by  a  straight  line,  unless  there  is  something  to  show  another  intent  If  only 
the  quantity  and  one  line  are  described  the  location  is  to  be  made  in  a  square.   lb, 

19.  A  call  for  the  settlement  and  preemption  of  J.  before  a  location  of  the  preemption 
right  of  J.  has  been  made,  is  substantially  a  call  for  the  land  of  J.    lb, 

20.  In  Kentucky,  an  entry  is  sufficient  if  it  has  that  reasonable  certainty  which  would 
enable  a  subsequent  locator,  by  the  exercise  of  a  due  degree  of  judgment  and  dili- 
gence, to  locate  his  own  land  on  the  adjacent  residuum.    lb, 

21.  A  grant  of  an  island  by  name,  in  the  Potomac  River,  superadding  the  courses  and 
distances  of  the  lines  thereof,  which  on  resurvey  are  now  found  to  exclude  part  of 
the  island,  will  pass  the  whole  island.    Lodge's  Lessee,  v.  /<66,  385. 

Covenant,  2-4 ;  Statutes,  2. 

RECORD. 

1.  Under  the  act  of  May  26,  1790,  (1  Stats,  at  Large,  122,)  if  a  record  have  the 
attestation  of  the  clerk  and  the  seal  of  the  court,  together  with  the  certificate  of  the 
presiding  judge  that  the  attestation  is  in  due  form,  no  evidence  that  the  attestation 
is  not  in  due  form  is  admissible.     Ferguson  v.  Harwoody  596. 

f .  Docket  entries  of  another  court  are  not  admissible  without  laying  some  foondatioat 
by  showing  why  a  copy  of  the  record  is  not  produced.     lb. 

Courts  of  the  United  States,  18. 

.  REF£jRE£i. 
Auditor,  1. 

REGISTRATION. 
Deed,  3-8. 
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REVENUE  LAWS. 

1.  Duties  upon  goods  imported,  do  not  accrue  until  their  arrival  at  the  port  of  entry. 
United  States  v.  Vowellf  297. 

2.  The  duty  upon  salt,  which  ceased  with  the  Slst  of  December,  1807,  was  not 
chargeable  upon  a  cargo  which  arrived  within  the  collection  district  before  that  day, 
but  did  not  arrive  at  the  port  of  entry  until  the  1st  of  January,  1808.     lb, 

8.  '*  Round  copper  bottoms  turned  up  at  the  edge,**  are  not  liable  to  duties,  although 
imported  under  the  denomination  of  "raised  bottoms."     United  States  v.  Potts,  264. 

4.  Under  the  Collection  Act  of  February  18,  1798,  (1  Stats,  at  Large,  316,  ss.  32,  33,) 
cargo  not  subject  to  duties,  and  not  belonging  to  the  owner,  master,  or  mariners,  was 
not  forfeited,  by  reason  of  a  licensed  vessel  being  employed  in  a  trade  for  which  she 
was  not  licensed.     Sloop  Active  v.  United  States,  469. 

6.  Under  the  Collection  Act  of  March  2,  1799,  (1  Stats,  at  Large,  678,  s.  71,)  "  prob- 
able cause  for  the  prosecution,"  imports  circumstances  which  warrant  suspicion. 
Locke  V.  United  States,  660. 

6.  The  shipment  of  goods  of  foreign  manufacture,  from  Boston  to  Baltimore,  without 
certificates  of  the  payment  of  duties,  consigned  to  fictitious  names,  the  marks  of  the 
packages,  having  been  changed,  taken  together,  constitute  proba})le  cause  for  a 
prosecution,  under  the  60th  section  of  the  said  act.    lb, 

7.  A  count  on  that  section  is  good,  though  it  charge  that  the  time,  place,  and  vessel  of 
importation  were  unknown  to  the  attorney,     lb. 

8.  Under  the  Collection  Act  of  March  3,  1 799,  s.  43,  (1  Stats,  at  Large,  660,)  goods 
landed  from  a  derelict  vessel,  in  order  to  save  them,  are  not  forfeited  by  being  found 
without  the  custom-house  marks.  Peischv,  Ware;  United  States  y.  Cargo  of  the 
Ship  Favourite,  132. 

9.  The  61st  section  of  the  same  act  applies  only  to  removals  by  the  owner,  or  with  hia 
consent,  or  connivance,     lb, 

10  Under  the  6  2d  section,  the  misconduct  of  mere  strangers  does  not  work  a  for- 
feiture,    lb, 

11.  The  law  punishes  the  attempt,  not  the  intention,  to  defraud  the  revenue  by  Mae 
invoices.     United  States  v.  Riddle,  276. 

12.  A  doubt  concerning  the  construction  of  a  law  may  be  good  ground  for  seizure, 
and  authorize  a  certificate  of  probable  cause,    lb, 

IS.  A  collector  of  the  revenue  of  the  United  States  has  no  authority  to  receive  duties 
after  his  removal  from  office,  though  they  became  payable  while  he  was  in  office. 
Sthreshley  y.  United  States,  67. 

Forfeiture,  5.  6. 

SALE 

1.  Parties  may  make  a  conditional  sale,  but  the  leaning  of  courts  of  equity  is  agsunst 
such  sales.     Conway* s  Executors  v.  Alexander,  516. 

2.  The  true  inquiry  is,  whether  the  instrument  was  intended  as  a  sale,  or  as  security 
for  a  debt,  and  the  extrinsic  evidence,  as  well  as  the  terms  of  the  deed,  must  be  ex- 
amined to  determine  this  question,     lb, 

8.  The  absence  of  a  covenant  to  repay  is  not  decisive.    lb, 

4.  The  fact  that  the  sum  paid,  bore  no  proportion  to  the  real  value  of  the  land,  is 

entitled  to  great  weight,  upon  the  question  whether  a  conditional  sale  was  intended* 

lb. 

Judgment,  &c.  6;  Prize,  2.  8;  Shipping,.  1.  2;  Statutes,  8.  9;  Tax,  1.  2. 

SALVAGE. 

Fifty  per  centum  of  the  gross  value  of  goods  saved  from  a  derelict  vessel  in  Delaware 
Bay,  allowed  for  salvage.    Peisch  v.  Ware,  132. 

61* 
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SEIZURE. 
Capture. 

SET  OFF. 

If  three  joint  owners  of  a  cargo  employ  the  master  of  the  ship  to  sell  it  for  them,  and 
he  ai^crwards  become  interested  in  the  share  of  one  of  the  joint  owners,  he  cannot, 
in  an  action  brought  against  him  by  the  three  joint  owners  to  recover  the  amount  of 
sales,  set  off  his  share  of  that  amount.     Young  v.  Blacky  669. 

Bankrupt,  1 ;  Bills  of  Exghanqe,  &c.  11. 

SHIPPING. 

1.  If  part  of  a  vessel  be  sold  by  parol  while  at  sea,  and  resold  to  the  vendor  on  her 
arrival  in  port  and  before  entry,  she  does  not  lose  her  American  character,  and  no 
new  register  is  necessary.     United  States  v.  Willings,  14. 

2.  If  a  vessel  be  sold  at  sea  to  an  American  citizen,  she  is  not  forfeited  thereby.  On 
her  arrival  in  port  she  is  an  American  vessel,  and  a  new  re^ster  cannot  and  need 
not  be  taken  till  the  old  one  is  surrendered.    lb. 

8.  Freight,  pro  rata  itineris,  is  due  only  when  there  is  a  voluntary  acceptance  of  the 
goods  at  an  intermediate  port.     Coze  v.  BaUiniore  Ins.  Co,  569. 

Bottomry  ;  Set-Off  ;  Statutes,  4. 

SLAVE. 

1.  By  the  act  of  Assembly  of  Virginia,  of  1 758,  no  gifl  of  a  slave  was  valid,  unless  in 
writing  and  recorded ;  but  parol  evidence  may  be  given  of  the  existence  of  a  deed 
of  gifl,  to  show  the  nature  of  possession  which  accompanied  the  deed.  Spiers  v.  Wil^ 
lisony  151 ;  Ramsay  v.  Lee,  152. 

2.  Five  years'  adverse  possession  of  a  slave  in  Virginia,  gives  a  good  title,  upon  which 
trespass  may  be  maintained.    Brent  v.  Chapman^  292. 

8.  If  the  owner  of  a  slave  permit  her  to  remain  in  the  possession  of  A.  for  four  years, 
and  A.  then,  without  the  assent  of  the  owner,  delivers  her  to  B.,  who  keeps  her  four 
years  more,  the  possession  of  B.  'cannot  be  so  connected  with  the  possession  of  A.  as 
to  make  it  a  fraudulent  loan  within  the  act  of  assembly  of  Virginia,  in  regard  to  B.'8 
creditors.     Auld  v.  Nortoood,  294. 

4.  The  right  to  freedom,  under  the  act  of  Maryland  which  prohibits  the  bringing  of 
slaves  into  that  State,  is  not  acquired  by  the  neglect  of  the  master  to  prove  to  the 
satisfaction  of  the  naval  ofHcer,  or  collector  of  the  tax,  that  such  slave  liad  resided 
three  years  in  the  United  States,  although  such  proof  be  required  by  the  act  ScoU 
V.  Negro  Ben,  300. 

5.  The  act  of  congress  of  the  28th  of  February,  1808,  to  prevent  the  importation  of 

certain  persons  into  certain  States,  where,  by  the  laws  thereof,  their  admission  is 

prohibited,  is  not  in  force  in  the  territory  of  Orleans.    Brigantine  Amiable  Lucy  y. 

United  Slates,  422. 

Evidence,  7 ;  Judgment,  &c.  10. 

SPECIFIC  PERFOMIANCE. 

1.  A  vendor  may  compel  a  specific  execution  of  a  contract  for  the  sale  of  land,  if  he  is 
able  to  give  a  good  title  at  the  time  of  the  decree,  although  he  had  not  a  good  title 
at  the  time  when,  by  the  contract,  the  land  ought  to  have  been  conveyed.  Hepburn 
V.  Auld,  251. 

2.  But  a  court  of  equity  will  not  compel  a  specific  performancot  by  the  vendee,  unless 
the  vendor  can  make  a  good  title  to  all  the  land  contracted  to  be  sold.    lb. 

8.  In  equity,  time  may  be  dispensed  with,  if  it  be  not  of  the  essence  of  the  contract  lb, 

STATE. 

COUBTS  OF  THE  UNITED  STATES,  4-7.  80 ;  INTERNATIONAL  LaW,  13  ;  MaNDAMUB,  1. 
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STATUTES. 

1.  If  a  court  of  law  can,  in  any  case,  inquire  into  the  motives  of  members  of  the  legis- 
lature for  voting  for  a  law,  it  cannot  do  so  collaterally,  in  a  suit  between  individuals, 
to  which  the  State  is  not  a  party.    Fletcher  v.  Peck^  328. 

2.  In  construing  a  statute  of  a  State  concerning  lands,  this  court  adopts  the  construc- 
tion settled  in  the  state  courts,  though  not  in  accordance  with  its  own  opinion. 
M^Keen  v.  Delancrfs  Lessee,  181. 

8.  Congress  may  make  the  revival  of  a  law  conditional  upon  a  fact  then  contingent, 
and  empower  the  President  to  declare,  by  his  proclamation,  that*8uch  fact  has  occur- 
red, and  the  law  is  revived.    Brig  Aurora  v.  United  States,  588. 

4.  A  vessel  having  violated  a  law  of  the  United  States,  cannot  be  seized  for  such  vio- 
lation, ailer  the  law  has  expired,  unless  some  special  provision  be  made  therefor  by 
statute.     United  States  v.  Ship  Helen,  371. 

5.  Produce  of  a  foreign  country  once  imported  into  the  United  States,  and  exported 
thence  to  a  foreign  port,  cannot  be  again  brought  hither  under  the  Non-Intercourse 
Act  of  March  1,  1809,  (2  State,  at  Large,  528.)  Schooner  Hoppet  v.  United  States, 
585. 

6.  Under  the  non-intercourse  laws  in  force,  March  15,  1811,  a  vessel  could  not  law- 
fuUy  sail  from  a  foreign  port  with  a  cargo,  bound  for  a  port  of  the  United  States, 
and  come  into  the  waters  of  the  United  States,  for  the  purpose  of  making  inquiry  if 
she  might  land  her  cargo.    Brig  Penobscot  v.  United  States,  568. 

7.  The  act  of  June  27, 1798,  (1  Stats,  at  Large,  573,)  to  punish  frauds  committed  on 
the  Bank  of  the  United  States,  is  so  repugnant  as  to  be  insufBcient  to  support  an 
indictment     United  States  v.  Cantril,  57. 

8.  The  act  of  assembly  of  Maryland,  which  authorized  the  commissioners  of  the  city 
of  Washingtou  to  resell  lots  for  default ^f  payment  by  the  first  purchaser,  contem- 
plates a  single  resale  only ;  and  by  that  resale  the  power  given  by  the  act  is  exe- 
cuted.    Oneale  v.  Thornton,  318. 

9.  By  selling  and  conveying  the  property  to  a  third  purchaser,  the  commissioners  pre- 
cluded themselves  from  setting  up  the  second  sale,  and  the  second  purchaser,  by 
making  this  defence,  affirmed  the  title  of  the  third  purchaser,    lb. 

Deed,  4;  Embargo,  4-6.  8-12;  Limitations  of  Suits;  Publio  Lands,  1; 

Revenue  Laws,  4.  5.  8-10. 

STATUTES  OF  THE  U.  S.  REFERRED  TO  IN  THIS  VOLUME. 

1789,  July  31,  Duties.     1  Stats,  at  Large,  29. 

Keene  v.  United  States, 274 

1789,  Sept  24,  Judiciary  Act     1  Stats,  at  Large,  73. 

Jennings  ».  Carson, 2 

Pollard  V,  Dwight, 158 

8.  9.  p.  77 Keene  v.  United  States, 274 

ss.  9.  10.  pp.  76.  77. . .  'Durousseau  v.  United  States, 412 

8.  10.  p.  77 United  States  v.  Weeks, 172 
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Hodgson  w.  Bowerbank, 278 

Sere  v,  Pitot, 423 
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M'Intire  v.  AVood, 647 
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■.  25.  p.  85 Matthews  v.  Zane, 148 

Owings  V.  Norwood, 288 

Smith  V,  Maryland, 409 

Otis  0.  Bacon, 677 

Fair&x  v.  Hunter, 684 

1.  26.  p.  86 United  States  c.-Gurney, 127 

1789,  September  29,  Process  Act    1  Stats,  at  Large,  93. 

Palmer  v.  Allen, 667 

1790,  May  26,  Authentication  of-  Records.    1  Stats,  at  Large,  122. 

Ferguson  v.  Harwood, 696 

Mills  r.  Duryee, 631 

1790,  August  4,  Duties.     1  Stats,  at  Large,  145. 

Keene  r.  United  States, 274 

1791,  February  25,  Bank  of  United  States.     1  Stats,  at  Large,  191. 
••  7.  p.  194 United  States  Bank  v,  Deveaux, 194 

1 792,  May  5,  Imprisonment  for  Debt.     1  Stats,  at  Large,  265. 

Wilson,  Ex  parte, -818 

1792,  December  31,  Registration  of  Ships,  &c.     1  Stats,  at  Large,  285. 

■f.  14. 17.  pp.  294.  295.  -United  States  v.  Willing, 14 

1793,  February  18,  Enrolling  Coasting  Vessels.     1  Stats,  at  Large,  305. 

Keene  v.  United  States, 274 

88.  32.  33.  p.  316 Sloop  Active  r.  United  States, * 469 

1793,  February  21,  Patents.    1  Stats,  at  Large,  318. 

Tyler  v.  Tuel 418 

1794,  March  22,  Slave  Trade.     1  Stats,  at  Large,  347. 

Brig  Caroline  v.  United  States, 641 

1795,  January  29,  Naturalization.     1  Stats,  at  Large,  414. 

Campbell  ».  Gordon, 357 

1797,  March  3,  Accounts  with  United  States.     1  Stats,  at  Large,  512. 
••  5.  p  515 Harrison  v,  Sterry, 267 

1798,  June  27,  Frauds  on  United  States  Bank.     1  Stats,  at  Large,  573. 

United  States  v.  Cantril, 67 

1799,  March  2,  Duties.    1  Stats,  at  Large,  627. 
i.  29.  p.  648 Rose  v.  Himely, 87 


37.  41.  43.  51.  52.  > 
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pp.  658-666 I  Peisch  r.  Ware, 

8.  50.  p.  665 Schooner  Paulina  v.  United  States, 452 

88.  50.  71.  pp.  665.  678.  *Locke  v.  United  States, ' 660 

81  65.  p.  G76 Palmer  r.  Allen, 667 

i.  66.  p.  677 United  States  v.  Riddle, 276 

1800,  January  6,  Insolvents.     2  Stats,  at  Large,  4. 

King  r.  Riddle, • 600 
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1800,  April  4,  Bankruptcy.    2  Stats,  at  Largo,  19. 

■1.  6.  42.  pp.  23.  83 Tucker  p.  Oxley, 183 

as.  29. 80.  62.  pp.  29.  36-  -Harriflon  v,  Sterry, 267 

1801,  February  13,  Courts  of  United  States.    2  Stats,  at  Large,  89. 

United  States  v.  Goodwin, 472 

1801,  February  27,  District  of  Columbia.    2  Stats,  at  Large,  103. 

••  8.  p.  106 Young  v.  Bank  of  Alexandria, 148 

1802,  March  8,  Courts  of  United  States.    2  Stats,  at  Large,  132. 

United  States  v,  Groodwin, ' 472 

1802,  April  14,  Naturalizataon.    2  Stats,  at  Large,  153. 

Campbell  v,  Gordon, 857 

1803,  February  28,  Importation  of  persons  of  color.    2  Stats,  at  Large,  205. 

Amiable  Lucy  v.  United  States, 422 

1803,  March  3,  Insurance  in  District  of  Columbia.    2  Stats,  at  Large,  227. 

Eorn  V,  Mutual  Assurance  Society  of  Virginia, 364 

1808,  March  8,  Grants  of  land  for  military  services.    2  Stats,  at  Large,  236. 
•.  6.  p.  237 Matthews  v.  Zane, 200 

1803,  March  8,  Judiciary.    2  Stats,  at  Large,  244. 

0.  2.  p.  244» United  States  v.  Goodwin, 472 

1804,  March  26,  Louisiana  Territory.    2  Stats,  at  Large,  283. 

8.  7.  p.  285 Amiable  Lucy  v.  United  States, 432 

8.  8.  p.  285 Morgan  v.  Callender, 139 

Durousseau  v.  United  States, 412 

1806,  February  28,  To  suspend  commercial  intercourse  with  St.  Domingo.    2  Stats. 

at  Large,  351. 

United  States  v.  Schooner  Betsey  and  Charlotte, 170 

United  States  u.  Ship  Helen, 371 

Schooner  Rachel  t;.  United  States, 421 

1807,  February  24,  Courts  of  United  States.    2  Stats,  at  Large,  420. 

1.  6.  p.  42 1 66 

1807,  February  24,  To  suspend  commercial  intercourse  with  St  Domingo.    2  Stats. 

at  Large,  421. 

Yeaton  v.  United  States, 268 

Schooner  Rachel  v.  United  States, 421 

1807,  Febmary  24,  Frauds  on  United  States  Bank.    2  Stats,  at  Large,  423. 

United  States  v.  Cantril, 57 

1807,  March  2,  Slave  Trade.    2  Stats,  at  Large,  426. 

Rose  V,  Himely, • 87 

Brig  Caroline  o.  United  States, '648 
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1807,  December  22,  Embargo.    2  Stats,  at  Laige,  451. 

UDited  States  v.  Hall, 355 

Schooner  Paulina  v.  United  States, 452 

1808,  January  9,  Embargo.    2  Stats,  at  Large,  458. 

Schooner  Juliana  v.  United  States, 420 

Ship  Alligator  v.  United  States, 420 

8.  8.  p.  453 Brig  James  Wells  v.  United  States, 440 

88.  2.  8.  p.  453« ........  Schooner  Paulina  v.  United  States, 452 

Sloop  Active  v.  United  States, 469 

United  States  v.  Brig  Eliza, 476 

8.  5.  p.  454 '•  -Schooner  Good  Catharine  r.  United  States, 564 

1808,  March  12,  Embargo.     2  Stats,  at  Laige,  478. 

8L  3.  p.  474 Durousseau  v.  United  States, 41^ 

1808,  April  25,  Embargo.    2  Stats,  at  Large,  499. 

88.  2.  8.  pp.  499.  500 Schooner  Paulina  r.  United  States, ' 452 

8. 11.  p.  601 Otis  V.  Bacon,.' 677 

1809,  January  9,  Embargo.    2  Stats  at  Large,  506. 

United  States  v.  Tyler, 581 

1809,  March  1,  Non-intercourse.     2  Stats,  at  Large,  528. 

Brig  Penobscot  v.  United  States, 568 

Schooner  Jane  v.  United  States, 570 

Cargo  of  Brig  Aurora  v.  United  States, 588 

Schooner  Uoppet  v.  United  States, 585 

Schooner  Anne  v.  United  States, 678 

1809,  March  8,  Turnpike  in  District  of  Columbia.     2  Stats,  at  Large,  589. 
8.  7.  p.  541 Custiss  V,  Georgetown  and  Alexandria  Turnpike  Co.,-  •  -888 

1810,  May  1,  Non-intercourse.    2  Stats,  at  Large,  605. 

Brig  Penobscot  v.  United  States, 568 

8.  4.  p.  606 Cargo  of  Brig  Aurora  r.  United  States, 588 

1811,  March  2,  Non-intercourse.     2  Stats,  at  Large,  651. 

Brig  Penobscot  v.  United  States, 568 

Cargo  of  Brig  Aurora  v.  United  States, 58S 

SUPERCARGO. 
Abandonment,  12 ;  Infancy,  1. 

SURETY. 
Witness. 

TAX. 

1.  A  tax  collector,  in  selling  land,  must  conform  to  the  law  from  which  his  power  is 
derived,  otherwise  he  makes  no  title.    Stead's  Executors  v.  Course,  152. 

2.  If  authorized  to  sell  only  enough  to  pay  the  tax,  and  he  sells  an  entire  tract,  when 
a  small  part  would  have  been  sufficient,  the  sale  is  void.    lb. 

8.  The  corporation  of  Alexandria  has  power  to  tax  the  lands  of  non-residents  lying 
within  the  corporate  limits.  Alexander  v.  The  Mayor  and  Commonalty  of  Alezmt* 
dria,  1 72. 
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4   The  power  is  not  confined  to  hal^Acre  lots.    75. 

5.  But  the  tax  cannot  be  recovered  by  motion,  if  the  non-residont  owner  has  other 
property  within  the  town.    lb. 

TENANTS  IN  COMMON. 
Joint  Tenants,  &c. 

TREASON. 

1.  To  constitute  treason  war  must  be  actually  levied.  Ex  parU  BoUman;  Ex  parte 
SwartwotU,  23. 

2.  A  conspiracy  to  subvert  the  government  by  force,  is  not  treason.    1  b, 

8.  If  a  body  of  men  be  actually  assembled  for  the  purpose  of  effecting  by  force  a  trea- 
sonable design,  all  who  perform  any  part,  however  minute,  and  however  remote  from 
the  scene  of  action,  and  who  are  actually  leagued  in  the  general  conspiracy,  are 
traitors.    lb. 

4.  The  mere  enlistment  of  men,  who  are  not  assembled,  is  not  a  levying  of  war.    lb, 

TREATY. 

1.  The  treaty  of  peace,  saved  liens  upon  lands  for  debts.    Bxgginson  v.  Afetn,  155. 

2.  The  '*  interest  m  lands  by  debts,''  intended  to  be  protected  by  the  5th  article  of  the 
treaty  of  peace  with  Great  Britain,  must  be  an  interest  held  as  security  for  money 
at  the  time  of  the  treaty.     Owings  v  Norwood's  Lessee,  288. 

Citizen,  3 ;  Coubtb  of  the  United  States,  22-24 ;  Evidence,  21. 

TRESPASS. 
Slave,  2. 

TROVER. 
Infancy. 

UNITED  STATES. 
Agent  ;  Bankrupt,  2 ;  Payment,  4-6. 

UNITED  STATES  BANK. 
Courts  of  the  United  States,  9 ;  Statutes,  7. 

USAGE. 
Custom  and  Usage. 

USURY. 

If  an  agent,  who  has,  by  permission  of  his  principal,  sold  8  per  cent,  stock,  applies  the 
money  to  his  own  use,  and  being  pressed  for  payment  gives  a  mortgage  to  secure  the 
repayment  of  the  amount  of  the  stock  with  8  per  cent,  interest  thereon,  it  is  usury. 
De  Butts  V.  Bacon,  891. 

VARIANCE. 

Evidence,  9-11.  18 ;  Pleading,  4. 10. 

VERDICT. 

A  verdict  **  for  the  defendants,  subject  to  the  opinion  of  the  court  upon  the  points  re- 
served," does  not  authorize  an  absolute  judgment  for  the  defendants,  unless  the 
points  reserved  and  the  opinion  of  the  court  thereon,  are  stated  on  the  record. 

Smith  V.  Delauxxre  Ins.  Co,  605. 

WARRANTY. 

Insurance,  4. 18. 17-28.  29. 

WASHINGTON. 
Statutes  8.  9. 

WITNESS. 
The  principal  obligor  in  a  bond  b  not  a  competent  witness  for  the  surety,  in  an  actioD 
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npon  the  bond ;  the  principal  being  liable  to  the  surety  for  oosts  in  case  (he  jndg 
ment  should  be  against  him.    Riddle  y.  MoiSy  513. 

Evidence,  16. 

WRIT  OF  ERROR. 

1.  No  writ  of  error  or  appeal  lies  to  an  interlocutory  decree  dissolying  an  injunction. 
Young  v.  Grundy ^  817. 

2.  No  writ  of  error  lies  to  the  supreme  court  of  the  United  States,  to  reverse  the 
judgment  of  a  circuit  court  in  a  civil  action,  which  has  been  carried  up  to  the  cir- 
cuit court  from  the  district  court  by  writ  of  error.  United  Stales  v.  Goodwin, 
472 ;  The  United  States  v.  Gordon,  532. 

3.  By  the  10th  section  of  the  Judiciary  Act  of  1789,  writs  of  error  lie  from  decisions 
of  the  district  court  for  the  Maine  district,  to  the  circuit  court  of  Massachusetts, 
in  the  same  manner  as  from  other  district  courts  to  their  respective  circuit  courts ; 
notwithstanding  that  the  district  court  of  Maine  has  all  the  original  jurisdiction  of 
a  circuit  court     United  States  v.  Weeks,  172. 

4.  An  error,  which  could  not  have  injured  the  plaintiff  in  error,  is  not  cause  for  re- 
versing a  judgment.    Blackwell  v.  Patton,  626. 

5.  The  refusal  of  the  court  below  to  reinstate  a  cause  which  has  been  legally  dismissed, 
is  no  ground  for  a  writ  of  error.     Welch  v.  MandeviUe,  498. 

6.  The  refusal  of  the  court  below  to  continue  a  case,  cannot  be  assigned  for  error. 
Woods  V.  Young,  86. 

7.  The  refusal  of  an  inferior  court  to  allow  a  plea  to  be  amended,  or  a  new  plea  to  be 
filed,  or  to  grant  a  new  trial,  or  to  continue  a  cause,  cannot  be  assigned  as  error. 
Marine  Ins,  Co.  of  Alexandria  v.  Hodgson,  373. 

8.  It  is  not  a  ground  for  a  writ  of  error  that  the  judge  below  refused  to  reinstate  a 
causQ  afler  nonsuit     United  States  v.  Evans,  262. 

9.  Q^aBre,  Whether  the  refusal  of  a  court  to  compel  a  party  to  join  in  a  demurrer  to 
evidence,  can  in  any  case  be  aligned  for  error.     Young  v.  Black,  669. 

10.  A  writ  of  error  to  the  circuit  court  for  the  District  of  Columbia,  founded  on  a  re- 
fusal by  that  court  to  quash  a  ca,  sa,,  issued  upon  a  judgment,  certified  into  that 
court  by  two  justices  of  the  peace,  under  an  act  of  assembly  of  Maryland,  will  be 
quashed.     Mountz  v.  Hodgson,  124. 

11.  A  writ  of  error  issued  in  September,  may  bear  teste  of  the  February  term  pre- 
ceding, and  may  be  returnable  to  the  next  February  term,  notwithstanding  the 
intervention  of  the  August  term  between  the  teste  and  return  of  the  writ  Black' 
well  V.  Patten,  528. 

12.  If  the  defendant  below  marries  after  the  judgment,  and  before  the  service  of  the 
writ  of  error,  the  service  of  the  citation  upon  the  husband  is  sufiScient.  Fairfas^s 
Executor  v.  Fairfax,  179. 

13.  The  service  of  a  writ  of  error  is  the  lodging  a  copy  thereof  for  the  adverse  party 
in  the  office  of  the  clerk  of  the  court  where  the  judgment  was  rendered.  Wood  v. 
Lide,  64. 

14.  If  a  writ  of  error  be  served  before  the  return  day,  it  may  be  returned  after,  even 
at  a  subsequent  term ;  and  the  appearance  of  the  defendant  in  error  waives  all  ob- 
jection to  the  irregularity  of  the  return.    Ih. 

15.  This  court  will  not  compel  a  hearing,  unless  the  citation  be  served  thirty  days  be- 
fore the  first  day  of  the  term.     Welsh  v.  MandeviUe,  281. 

16.  If  the  counsel  on  neither  side  appear  when  the  cause  is  called,  the  writ  of  error 
will  be  dismissed.    Radford  v.  Craig, -2^7, 

1 7.  The  rule  to  dismiss  a  writ  of  error  for  not  filing  the  transcript  of  the  record  within 
the  first  six  days  of  the  term,  does  not  apply  to  cases  where  the  transcript  shall  have 
been  filed  before  the  motion  to  dismiss.    Bingham  v.  Morris,  469. 

Bills  of  Exchange,  &c.  6  ;  Courts  of  the  United  States,  19.  26;  District 
OF  Columbia,  1.  2 ;  Exceptions  ;  Execution  ;  New  Trial,  1 ;  Praotxgb,  XO. 
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